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CASES 


IK    THE 


ECCLESIASTICAL  COURTS, 


1754  (continued.) 


PREROGATIVE  COURT  OF  CANTERBURY. 


Brown  against  Atkins. 

Term, 
NoTenber  7. 

Dr.  Harris,  for  Brown.  —  Brown  is  a  creditor  a  creditor  has  a 
of  William  Weston,  who  died  in  the  Namure  in  lilSbTe^t^lbllt 
1749 ;  deceased  made  his  will,  and  appointed  his  S»*qrt"MSiIl! 
daughter  residuary  legatee.     She  chose  Atkins,  ™di©«ioD  it  the 
her  guardian,  who  took  administration  cum  testa-  tor  to  exuniM 
mento.     Robert  Brown,  the  creditor,  cited  him  to  ttJ^^ 
an  inventory  and  account.  3 1st  July,  a  declaration, 
instead  of  an  inventory  and  an  account,  given  in  ; 
the  court  ordered  Atkins  to  be  dismissed,  if  Brown's 
proctor  did  not  object.  We  now  offer  an  allegation, 
pleading  exceptions  to  the  account. 

Dr.  Pinfold,  for  Atkins.  —  We  have  given  in  a 
fair  declaration  instead  of  an  inventory,  to  which 
no  objection  is  made.  Brown,  as  a  creditor,  has 
no  right  to  object  to  the  account,  and  therefore  we 
object  to  the  whole  allegation,  as  pleading  a  matter 
not  cognizable  by  this  Court. 

VOL.  II.  B 


2  CASES  DETERMINED  IN  THE 

pebrooativb  Judgment  —  Sir  George  Lee. 

1  I  was  of  opinion,  a  creditor  has  a  right  only  to  a 

"' T^""    constat  of  the  estate  by  an  inventory,  but  that  I 
NoTember  7.   had  no  jurisdiction  at  the  instance  of  a  creditor  to 
examine  the  particulars  of  the  account,  and  there- 
fore rejected  the  allegation,  as  it  excepted  only  to 
the  account,  and  not  to  the  declaration. 


NoTonberT.  GooDMAN  agaifist  GooDMAN  aud  Othcrs. 

A  penon  otDoot  Dv.  Paul,  foT  William  Goodman.  —  Deceased 
rffibeh!!!  died  1st  March  1754;  left  my  client,  William 
DO  ioterett  ei-  Qoodmau,  his  brother,  and  Sarah  Goodman,  his 

ther  as  exeoator  '  i-nii  -w^ 

w  i«gate«.        sister ;  deceased  made  a  will  dated  27th  February 

1740,  whereof  his  sister,  Sarah  Goodman,  is  exe- 
cutrix, and  appointed  his  daughter,  who  died  be- 
fore him,  residuary  legatee.  Sarah  has  pro- 
pounded a  schedule  without  date,  in  which  she  is 
sole  executrix.  We  oppose  it ;  and  now  offer  an 
allegation,  propounding  the  will  of  27th  February 
1740;  because  we  shall  be  entitled  to  a  share  of 
the  residue  if  that  will  takes  place,  as  the  residue 
is  a  lapsed  legacy  by  the  death  of  the  residuary 
legatee  before  the  testator. 

Dr.  Simpson,  for  Sarah. — We  have  propounded 
a  schedule  without  date,  and  have  pleaded  the  will 
of  1740  in  our  allegation.  We  object  that  Wil- 
liam has  no  interest  as  executor  or  as  a  legatee, 
and  therefore  cannot  propound  this  paper. 

Judgment  —  Sir  George  Lee. 
I  was  of  opinion,  as  WiUiam  had  no  interest 
under  this  will  as  executor  or  as  legatee,  that  he 
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could  not  propound  it,  and  if  the  schedule  was  PiiBBo«ATivg 

set  aside  the  deceased  would  be  dead  intestate,  and      L 

then  he  would  have  his  share  of  the  whole  estate,  ^  tS™"** 

which  would  be  more  beneficial  than  a  share  of  the  w«»emb«r  7. 
residue only«  and  therefore  I  rejected  the  allegation. 


Bagnall  against  Siw  Jacob  Gerard         NofemWri. 

Downing,  Bart. 

Sir  George  Downing,  Bart,  died  in  June  1749  ;  j^^JJJJJ  ^^ 
left  a  natural  daughter  by  Mrs.  Townsend,  his  teitamentarj 
housekeeper,  viz. Mrs.  Bagnall;  on  20th  September  Sbat  tt^wu t» 
1717,  he  made  his  will,  and  gave  all  his  real  and  ?etA."^t  *^ 
personal  estate  to  his  cousin.  Sir  Jacob  Downin&r.  ^V'^  •  ^^^ 
and  made  him  executor;  on  23d  December  1727,  ooton aoder tbe 
after  birth  of  Mrs-  Bagnall,  he  made  a  codicil,  and  "*"  •^  *"»  ^ 
gave  to  Mrs.  Townsend  an  annuity  of  200/.  for  life, 
and  a  legacy  of  100/. ;  and  to  Mrs.  Bagnall  he  left 
an  annuity  for  life  of  500/.  Sir  Jacob  has  taken 
probate  of  said  will  and  codicil ;  deceased  lodged 
money  in  Mrs.  Townsend's  hands,  which  we  say 
he  intended  should  go  to  his  daughter ;  he  wrote 
with  his  own  hand  a  paper  attested  by  three  wit- 
nesses, which  is  in  these  words : — 

"January  16th,  1740. 

"  This  is  to  satisfy  my  executor,  and  all  other 
persons,  that  what  money  Mrs.  Townsend,  my 
housekeeper,  has,  that  was  mine,  I  gave  it  her  for 
the  use  of  her  daughter,  besides  what  I  have  given 
to  her  daughter  by  the  codicil  to  my  will." 

"Witnesses.  "G.  Downing." 

"  John  Paine. 
"  David  Lewis. 
^'  Richard  Lunes." 

b2 


4  CASES  DETERMINED  IN  THE 

P»"^«ATivE      Sir  Jacob  did  not  prove  this  paper,  but  brought 

1     a  bill  in  Chancery  against  Mrs.  Townsend  and  her 

""t'otT"  daughter,  to  have  the  money  in  the  mother's  hands 
KoTe«ib«r  7.  paid  to  him,  and  for  a  discovery  of  the  sum.  This 
paper  was  hereupon  produced.  Lord  Chancellor 
doubted  whether  it  was  not  testamentary,  and  di- 
rected it  to  be  tried  here ;  Bagnall  thereupon  cited 
Sir  Jacob  to  take  an  additional  probate  with  this 
paper.  We  have  pleaded  the  deceased's  declarations, 
that  he  meant  the  money  in  Townsend's  hands  for 
Bagnall ;  they  say  Sir  George  meant  this  paper 
only  as  a  declaration  of  what  money  was  in 
Townsend's  hands. 

Dr.  Paul,  for  Sir  Jacob  Downing.  —  Deceased 
gave  Mrs.  Townsend  200/.  annuity,  the  furniture 
of  her  room,  and  100/.  legacy.  On  9th  June  1749, 
Sir  George  died,  after  his  death  the  will  and  co- 
dicil were  found  in  his  custody.  Townsend  pre- 
sent at  finding  them,  but  said  nothing  of  this  pa- 
per. On  13th  June,  Sir  Jacob  proved  the  will  and 
codicil  without  opposition.  No  pretence  then  of 
any  other  testamentary  paper ;  he  filed  a  bill  in 
Chancery  for  a  discovery,  and  then  Townsend 
produced  this  paper ;  the  question  is,  whether  this 
paper  be  testamentary  or  not;  deceased,  though 
pressed  by  Townsend,  refused  to  make  a  new  will 
or  codicil.  We  might  object  to  Tovnisend's  evi- 
dence^  because  she  is  a  trustee  for  Bagnall. 

Witnesses  for  Bagnall. 
1.  Mary  Townsend.  —  Deponent  was  house- 
keeper to  deceased  for  thirty  years  before,  and  to 
his  death;  16th  January  1740,  he,  in  deponent's 
presence,  wrote  and  signed  the  paper  pleaded  by 
Bagnall,  and  then  executed  it ;  cannot  be  certain 
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but  believes  the  witnesses  saw  him  sign  it;  de-  phero^ativ* 
ceased  delivered  it  to  deponent  and  bid  her  take 
care  of  it,  and  said,  '^  Life  is  uncertain;  I  hope 
you  will  not  have  any  trouble,  but  if  you  should, 
this  will  secure  the  notes  1  have  given  you  forPoUy." 
The  deponent  several  times  told  the  deceased 
she  wished  he  would  secure  the  notes  for  Polly 
some  other  way,  for  she  was  afraid  she  should  have 
trouble  after  his  death  ;  he  replied,  he  knew  of  no 
other  way,  and  said,  the  paper  he  had  given  her 
would  secure  at  his  death  the  money  and  notes  he 
bad  or  should  give  her,  and  was  in  her  hands  at 
his  death,  and  that  he  could  give  all  he  had  by 
such  a  paper,  and  said,  if  he  should  give  deponent 
but  100/.  a-year,  she  would  live  on  it,  but  Polly 
must  not  live  so ;  and  made  strong  declarations  of 
affection  to  deponent  and  her  daughter ;  deceased 
said,  wills  might  be  burnt,  and  he  did  not  know 
any  safer  way  than  giving  it  his  daughter  by  the 
paper  in  the  deponent's  custody ;  in  the  time  of  the 
rebellion,  the  deponent  hid  the  money  and  notes ; 
but  deceased  thought  deponent  did  not  hide  it 
safely,  and  he  sent  for  deponent's  brother,  and  bid 
him  hide  it,  and  said  it  was  his  daughter  s  money. 
2.  Richard  Lunes.  —  Deponent  is  a  witness  to 
the  paper  pleaded ;  Paine  had  signed  it  when  de- 
ponent came  into  the  room;  deponent  does  not 
remember  he  saw  deceased  sign  it. 


Witnesses  far  Sir  Jacob  Downing. 
1.  John  Paine. — Deponent  is  a  subscribing 
witness  to  the  paper  pleaded ;  he  did  not  appre- 
hend deceased  vrrote  or  ^gned  it  as  a  testamenr 
tary  paper,  by  reason  he  did  not  publish  it  as  such, 
but  after  deceased  had  signed  it  he  said  to  depo- 
nent in  presence  of  the  other  subscribing  wit- 
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PRERooATiys  nesses,  "  Paine,  this  is  to  satisfy  my  executors 

L     that  some  money,  which  Mrs.  Mary  has  of  mine 

"''Tera""  ^^  ^®'  keeping  in  case  of  my  death,  is  for  her  and 
NoTemimr  7,  her  daughter's  use  till  such  time  as  their  annui- 
ties become  payable  ;'*  deponent  believes  decea- 
sed meant  said  notes  as  a  declaration  of  trust  only, 
as  to  what  money  said  Mary  Townsend  had  at 
that  time  of  his  in  her  hands,  and  not  as  a  testa- 
mentary paper,  and  as  such  a  declaration  of  trust, 
deponent  then  took  said  paper  to  be. 

2.  Int.  Deponent  is  a  riding-officer  of  the  cus- 
toms, and  has  12/.  a-year  from  Sir  Jacob  Downing. 

2.  David  Lewis.  —  Deponent  was  servant  to 
deceased  thirty  years  before,  and  to  his  death ; 
deponent  did  not  apprehend  deceased  wrote  the 
paper  pleaded  as  a  testamentary  paper,  because 
he  did  not  publish  it ;  but  deceased  immediately 
after  he  had  signed  it,  declared  that  said  paper 
was  only  to  secure  some  money  which  Mrs.  Mary 
then  had  of  his  in  her  hands,  in  case  of  his  death, 
for  her  and  her  daughter's  subsistence  till  their 
annuities  were  payable;  from  such  declaration 
deponent  believes  deceased  intended  such  paper 
as  a  memorandum  only,  as  to  what  money  said 
Mary  Townsend  then  had  of  his  in  her  hands,  and 
not  as  a  testamentary  paper^  and  as  such  depo- 
nent then  took  it  to  be. 

Read  orders  of  the  Court  of  Chancery  for  the  par- 
ties to  take  the  opinion  of  the  Prerogative  Court, 
whether  such  paper  was  testamentary  or  not. 

Dr  Simpson's  argument  for  Bagnall.  — There  is 
no  question  as  to  the  will  and  the  first  codicil ;  we 
have  cited  Sir  Jacob  to  take  an  additional  probate 
with  this  paper  as  a  codicil,  this  paper  was  wrote 
in  contemplation  of  death,  it  amounts  to  a  direc- 
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tion  to  the  executor  not  to  demand  the  money  of  p«k»ooativr 
Townsend ;  it  was  to  give  satisfaction  to  the  exe- 
cutor, and  therefore  was  to  take  place  at  his  death ; 
he  mentions  the  legacy  given  to  his  daughter 
by  his  codicil;  none  of  the  witnesses  say  the 
paper  was  intended  as  an  absolute  gift  inter  vivos  ; 
no  declaration  contrary  to  what  appears  on  the 
paper  can  he  received  in  evidence. 

Drs.  Pinfold  and  Hay^  same  side. — Delegates  ; 
Garden  against  the  Earl  of  Oakery  and  others;  this 
paper  alters  the  will  and  codicil,  by  revoking  in 
part  the  will  and  codicil  as  to  the  residue,  and 
therefore  is  testamentary. 

Dr.  Paul,  contra,  for  Sir  Jacob.  —  Testator 
must  have  animus  testandi;  Calvin's  Lexicon,  f. 
305.  donatio  mortis  causa  et  legatum,  differ. 

Judgment — Sir  George  Lee. 
I  was  of  opinion  the  paper  was  testamentary. 
The  witnesses  shew  that  the  deceased  intended  it 
should  take  effect  after  his  death,  and  upon  the  face 
of  the  paper  it  is  a  direction  to  his  executor ;  it  re- 
fers to  his  will  and  codicil,  and  gives  the  money  in 
Townsend's  hands  in  trust  for  her  daughter,  besides 
what  he  had  given  to  said  daughter  by  his  codicil 
which  had  been  proved.  I  therefore  pronounced 
for  the  paper  pleaded  as  a  codicil,  and  assigned  Sir 
Jacob  Downing  to  take  an  additional  probate  of  that 
paper  by  the  3rd  session  of  this  term.  —  No  Costs. 

(a)  Garden  v.  The  Earl  of  Orrery  and  others,  Ddeg.  17th 
Dec.  1745.  The  question  arose  respecting  a  codicil  to  the  will  of 
the  Duke  of  Buckingham  and  Normanby.  The  Judges  present 
at  the  sentence  were  —  Mr.  Justice  Burnett,  Mr.  Baron  Clarke, 
Dr.  Audley,  Dr.  Pinfold,  jun.,  Dr.  Walker,  and  Dr.  Collier. 
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ARCHES  COURT  OF  CANTERBURY. 


2<ISes8i«m,  HlLLTER  OgaitlSt  MiLLIGAN* 

Michaelmm* 
Terra, 

November  12.  X)r.  Puuly  foF  MiUigaii. — This  cause  begun  in 
2?Lb!^iirMn-  ^^  Consistory  Court  of  Lincoln.  Suit  was  brought 
riVdktui"ilI?tWn  *^^^^  ^y  Milligan,  farmer  of  the  tithes  of  Hans- 
ibe  jariidictioo  lop,  in  the  couuty  of  Bucks,  against  Hillyer,  an 
•oDudc^nmul  inhabitant  of  said  parish,  for  tithes  arising  there, 
kIuB.w^!***""*"  within  the  archdeaconry  and  commissaryship  of 

Bucks.  Hillyer  appeared  uxnler  protestation,  and 
alleged  he  was  subject  only  to  the  commissary  of 
Bucks,  in  the  diocese  of  Lincoln.  There  are  six 
archdeaconries  and  a  commissary  in  each ;  they 
are  instituted  cumulative,  not  exclusive  of  the 
chancellor.  No  suit  was  commenced  before  the 
commissary  of  Bucks  when  this  suit  was  brought 
before  the  chancellor  of  Lincoln*  The  chancel- 
"^  lor  pronounced  for  his  jurisdicticm,  and  ordered 
Hillyer  to  appear  absolutely*  ^ 

Dr.  Simpson,  same  i^de. —  Citation  returned  the 
22nd  October,  1752.  Hillyer  alleged  he  was  re- 
sident in  Bucks,  and  not  subject  to  the  chancellor's^ 
jurisdiction,  Milligan  insisted  Hillyer  was  sub- 
ject to  both  jurisdictions.  Chancellor  decreed 
Hillyer  to  appeal  absolutely  from  that  decree ;  he 
has  appealed.  We  have  in  this  Court  pleaded 
and  exhibited  the  chancellor's  and  commissary's 
patents.  By  the  chancellor's  patent,  general  ju- 
risdiction in  all  ecclesiastical  causes  throughout 
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the  diocese  of  Lincoln  is  granted  to  him  by  the      arch«» 

commissary's  patent;  the  same  jurisdiction^  ex-      1 

cept  as  to  giving  institutions,  &C4,  is  granted  to  ""^^l"** 
him,  in  the  county  of  Bucks;  in  1294,  a  very  H*»«"beris. 
full  patent  was  granted  to  the  chancellor,  and  the 
same  year,  the  bishop  appointed  a  commissary  to 
go  on  with  causes  in  the  absence  of  the  chancellor; 
in  1352  and  1405,  commissaries  appointed  to  grant 
probates  of  wills,  &c. ;  in  1598,  the  chancellor 
holding  his  court  at  Grodmanchester,  in  Hunting* 
denshire,  tried  a  cause  between  two  inhabitants  of 
Bucks;  in  June,  1600  the  same;  about  the  same 
time,  a  clergyman  of  Bucks  was  prosecuted  before 
the  chancellor  at  Godmanchester ;  the  chancellor  in 
like  manner  took  cognizance  of  causes  arisitig 
within  other  archdeaconries  in  the  diocese  of  Lin- 
coln. 

Jir.  Pinfold^  for  Hillyer. — Both  the  parties  live 
at  Hanslop,  in  Bucks,  and  the  suit  is  for  tithes 
arising  there;  in  our  protest  we  said  that  Dr« 
Bett^sworth,  as  commissary,  has  the  whole  epis« 
copal  jurisdiction  in  Bucks  by  patent,  and  that 
we  were  not  cited  during  an  inhibition,  for  that 
the  inhibition  in  1752,  during  the  bishop's  visita- 
tion was  relaxed  five  days  before  the  citation  in 
this  cause  ;  the  proctors  for  Milligan  did  not  deny 
these  facts,  but  they  alleged  that  a  Consistory 
Court  is  held  at  Lincoln,  and  \hat  in  1744  the 
bishop  appointed  a  chancellor,  and  by  his  patent 
granted  him  all  ecclesiastical  jurisdiction  through- 
out the  diocese  of  Lincoln ;  the  chancellor  pro- 
nounced for  his  jurisdiction;  Hillyer  appealed; 
Milligan  alleges  a  concurrency,  and  insists  that  it 
has  been,  and  now  is,  the  practice  for  a  plaintiff 
to  institute  suits  in  either   court  at  his   option. 
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archcs      but  all  the  instances  they  haye  produced  are  of 

1      persons  cited    to   Godmanchester,  in   Hunting- 

^*Tcm""    donshire,  and  not  to  Lincoln  ;  they  are  to  prove 
NoTembwia.  their   jurisdiction,   and  to  shew  it  is  now  the 
practice,  and  yet  their  last  instance  is  154  years 
ago. 

Evidence/or  MtUigan  read. 

The  act  of  court  of  the  27th  October,  1752; 
Jephson  appeared  for  Hillyer  under  protestation, 
and  alleged  Dr.  Bettesworth's  patent,  by  which 
he  has  a  grant  of  all  ecclesiastical  jurisdiction  in 
Bucks,  except  as  to  granting  institutions  and  li- 
cences to  clerks,  and  alleged  that  the  parties  live 
in  Bucks.  Inhibition  relaxed,  the  24th  August, 
1752 ;  Bradley,  for  Milligan,  alleged  that  the 
chancellor  of  Lincoln  for  time  immemorial  has  had 
jurisdiction  throughout  all  the  diocese. 

Patent  to  Dr.  Taylor  in  1744,  appointing  him 
chancellor. 

13th  November,  1752.  Act  when  the  chancel- 
lor rejected  Hillyer's  protestation,  and  assigned 
him  to  appear  simply. 

Dr.  Taylor's  patent,  dated  the  9th  May,  1744, 
gives  him  power  to  proceed  in  all  ecclesiastical 
causes  within  the  diocese  and  city  of  Lincoln ;  to 
visit  the  diocese  when  the  bishop  is  hindered ;  to 
grant  probates,  &c.,  and  licences  for  marriage 
throughout  the  diocese,  and  generally  to  exercise 
all  species  of  ecclesiastical  jurisdiction. 

Extract  from  the  Register  of  Lincoln. 

1294.  Bishop  grants  all  sorts  of  ecclesiastical 
jurisdiction  to  the  chancellor  throughout  the  dio- 
cese. 

B.  A  commission  in  1293  to  a  commissary  to 
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expedite  causes  at  Huntingdon,  in  the  absence  of 
the  chancellor. 

D.  1342.  A  commission  to  a  commissary  to 
exercise  jurisdiction  as  a  sequestrator  in  the  coun- 
ties of  Bucks,  Bedford,  and  Northampton. 

£.  1418.  Like  commission  for  Bucks  and  Oxon. 

1598.  A  suit  before  the  chancellor  at  Godman- 
Chester,  against  Johnson,  a  beneficed  clerk  in 
Bucks,  upon  a  question  touching  his  institution  ; 
cause  appealed. 

Same  year,  a  cause  of  defamation  commenced 
before  the  chancellor  at  Godmanchester,  between 
two  inhabitants  of  Bucks ;  the  defendant  appeared. 
Nothing  further  appears  of  the  cause. 

1599.  A  testamentary  cause  commenced  at 
Godmanchester,  against  an  inhabitant  of  Bedford- 
shire. 

1600.  An  inhabitant  of  Amersham,  in  Bucks, 
cited  another  inhabitant  of  the  same  before  the 
chancellor  at  Grodmanchester,  in  a  cause  of  defa- 
mation ;  the  defendant  did  not  appear,  and  nothing 
further  appears  of  the  cause. 

Same  year,  suit  against  the  parson  of  Hedsore, 
in  Bucks  upon  his  institution. 

1610.  Suit  at  Lincoln  against  a  parson  of  Lei- 
cestershire.    No  appearance. 

1616.  At  a  court  at  Grantham,  the  same  against 
a  parson  of  Leicestershire  in  causd  legati.  No  ap- 
pearance. 

1665.  Suit  in  the  Consistory  of  Lincoln,  by  a 
clerk  of  Leicestershire  against  his  parishioner  for 
tithes. 

1721.  A  cause  of  perturbation  of  seat  at  Lin- 
coln, between  two  persons  of  Lincolnshire. 

No  commissaries  of  Lincoln  or  Stow. 


Arches 
Court. 


Tvem, 
NoTeaber  19. 
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Archrs  Evidence  read  far  Hillyer. 

Court 

1  Dr.  Bettes worth's  and  his  predecessor's  patents « 

"  tV™?"  ^'  -^^'  ^^  Milligan's  allegation.  —  There  are  six 
Nomnbe^  la.  archdeaconries  in  the  dibcess  of  Lincoln  ;  and  it 
always  has  been,  and  now  is,  the  practice,  to  have 
a  concurrency  of  jurisdiction  between  the  chan* 
cellor  of  Lincoln  and  the  commissaries  within 
those  archdeaconrii^s. 

Dr.  Paul,  for  Milligan.  —  Stat.  23  H.  8.  c.  9. 
No  person  shall  be  cited  out  of  his  diocese,  ergo, 
he  may  be  cited  within.  Lindw.  de  Sequestrat. 
cap.  Frequentes,  vicar  general  can  do  all  ecclesi- 
astical acts  but  giving  institutions ;  if  a  bishop  has 
two  commissaries,  the  dignior  is  to  be  preferred. 
Concurrencies  are  lawful.  Lord  Gowper  was  of 
opinion,  the  judges  in  the  diocese  of  Lincoln  had 
concurrencies.  Godolp.  Repert.  Can.  p.  81.  Chan- 
cellor is  not  confined  to  any  part  of  the  diocese. 
Ridley's  View  says,  chancellors  are  almost  as  old 
as  bishops.  Hostiensis  de  Offic.  Vicar.  No,  2.  and 
No.  10.  We  confess  both  parties  in  this  case  live 
in  Buckinghamshire ;  the  question  is,  whether  by 
law  the  chancellor  has  not  a  jurisdiction  throughout 

the  diocese.  Chancellors  older  than  commissaries, 
Maud  and  Matthews^  B.  R.  a  case  often  meYitioned 
by  Sir  Nathaniel  Lloyd.  Lord  Holt  said,  the  words 
constituo  S^c.  cancellarium  nostrum^  would  give  a 
man  all  the  rights  of  a  chancellor,  and  the  law  will- 
find  out  what  those  rights  are. 

Dr.  Simpsofi,  same  side. — It  lies  upon  them  to 
shew  the  commissary  has  an  exclusive  jurisdic- 
tion ;  there  are  no  words  in  his  patent  to  give  it 
hiip ;  his  patent  is  in  derogation  of  the  chancellor's ; 
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but  without  express  words  he  cannot  take  away      arohes 

Court* 

the  chancellor's  right.     A  vicar  must  prove  he  is      '. 1 

endowed  of  great  tithes,  because  dejure,  they  be-  ^'J^JjJ"^ 
long  to  the  rector,  unless  the  jurisdictions  are  con-  WoTemiwUL 
current ;  the  patents  are  void  in  law,  because  they 
are  contradictory ;  there  is  an  inherent  jurisdiction 
in  the  bishop,  and  he  and  the  chancellor  are,  in 
law,  the  same  person ;  the  bishop  may  giv^  his  in- 
herent power  to  be  executed  as  he  pleases.  No 
grant  of  a  particular  can  derogate  from  the  gene* 
ral  jurisdiction ;  the  instances  we  have  read 
shew  the  chancellor  has  exercised  jurisdiction  in 
all  the  commissaryships. 

Z)r.  Smaliroke,  same  side.  —  This  question  re- 
lates not  only  to  causes,  but  to  granting  probates, 
&c. ;  the  true  state  of  the  question  is,  whether  the 
commissary  has  a  right  exclusive  of  the  chancellor  ? 
The  exclusive  right  of  a  commissary  has  never 
been  established  on  a  contest.  Consist.  Lond. 
1746,  Hardy  and  Lilly,  a  man  living  in  the  com*- 
missaryship  of  St.  Paul's,  within  the  diocese  of  Lon- 
don, was  cited  in  a  cause  of  tithes  before  the  chan*- 
cellor  of  London.  Objection  made,  that  he  ou^t 
to  have  been  cited  before  the  commissary.  Dr. 
Andrew  said,  the  bishop's  general  rights  remained 
throughout  the  diocese,  unless  an  exclusive  right 
in  the  commissary  had  been  shewn,  and  held  the 
citation  before  him  was  good. 

Dr.  Pinfold,  for  Hillyer.---Godolphin  speaks  of 
the  power  of  a  chancellor  where  there  are  no  com- 
missaries. G.  L  Lib.  2.  tit.  Gloss.  Commissaries 
are  ancient,  are  mentioned  in  stat.  23  H.  8.  There 
were  Commissaries  of  Bucks  long  prior  to  stat. 
1  Eliz.  which  restrained  bishops  from  making  new 
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arohm      officers.  The  statute  of  Citations  forbids  citing  out 

Col)  RT 

1     of  peculiar  jurisdictions. 

Michael  mat 
Tens, 

November  ij.       Dr.  Hajfy  samc  side. — I  deny  it  to  be  law,  that 
a  commissary  cannot  have  an  exclusive  jurisdiction 
without  express  words.    In  Hardy  and  Lilhf^  case, 
the  commissary  was  appointed  by  the  Dean  and 
Chapter  of  St.  Paul's^  and  not  by  the  Bishop  of 
London ;  and  as  the  chapter's  right  to  appoint  a 
commissary  was  derived  from  the  bishop  by  grant 
or  composition,  it  cannot  be  presumed  he  meant  to 
give  away  his  whole  jurisdiction  to  another  without 
express  words.   There  is  no  instance  of  a  voluntary 
jurisdiction  exercised  by  the  chancellor  of  Lincoln. 
No  instance  of  a  concurrency  before  the  stat. 
23  H.  8.  and  therefore  the  chancellor  cannot  cite 
out  of  the  commissaryship,  because  he  is  not  the 
immediate  judge.     Coke's  Select  Cases,  6  Jac. 
Farter  and  Rochester's  case,  p.  4.  all  the  judges  of 
the  Common  Pleas  held,  that  the  Court  of  Arches 
could  not  cite  persons  originally  out  of  the  diocese 
of  London,  though  the  Arches  Court  sits  in  that 
diocese ;  and  the  judges  said,  the  view  of  the  sta- 
tute was,  to  restrain  citing  persons  out  of  the  ju- 
risdiction where  they  live.    The  present  claim  of 
the  Chancellor  has  not  been  exercised  for  154 
years. 

Judgment  —  Sir  George  Lee. 
I  said,  that  though  a  bishop  could  not  alter  or 
limit  the  powers  which  the  law  gave  to  a  chan- 
cellor, yet  anciently  before  the  restraining  statutes, 
when  bishops  could  create  new  officers,  they 
might  limit  the  exercise  of  the  chancellor's  autho- 
rity to  a  part  of  the  diocese,  and  might  appoint 
commissaries  to  exercise  the  same  jurisdiction  in 
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Other  parts  of  the  diocese ;  that  commissaries  were      l*^"" 

ancient  officers^  and  particularly  that  there  had      1 

been  a  commissary  of  Buckinghamshire  long  be-  ^'Tem*** 
fore  the  restraining  statute  of  1  Eliz. ;  that  commis-  Nove«hw  w. 
saries  were  instituted,  not  so  much  for  the  ease 
of  the  chancellors  or  vicars-general,  as  for  the 
benefit  of  the  subject,  that  justice  might  be  done 
them  near  home,  particularly  in  this  diocese;  it 
would  be  a  very  great  burthen  on  the  inhabitants 
of  Buckinghamshire  if  they  should  be  obliged  to 
attend  at  Lincoln,  when  justice  could  be  adminis- 
tered to  them  in  their  own  county  ;  that  concur- 
rencies produced  many  inconveniences  and  ought 
not  to  be  established  without  clear  evidence ;  that, 
though  the  chancellor's  patent  gave  him  juris- 
diction in  all  the  ecclesiastical  causes  throughout 
the  diocese,  and  the  commissary's  patent  gave  him 
the  same  jurisdiction  in  the  county  of  Bucking- 
ham, yet  they  were  not  contradictory,  or  neces- 
sarily implied  a  concurrency,  for  supposing  the 
office  of  commissary  was  vacant,  the  chancellor 
would  clearly,  during  that  time,  have  a  jurisdiction 
in  Buckinghamshire  by  virtue  of  his  patent;  it  was 
necessary  therefore  to  shew  that  by  practice  ar.d 
constant  usage,  the  chancellor  had  always,  down 
to  the  present  time,  exercised  a  concurrent  juris- 
diction with  the  commissary,  and  Milligan  had  ac- 
cordingly taken  upon  him  to  prove  that  fact,  and 
had  produced  many  instances  in  order  to  prove  it, 
but  I  thought  had  not  proved  it ;  those  instances 
which  were  brought  from  other  commissaryships 
in  the  diocese  of  Lincoln,  I .  thought  were  totally 
immaterial,  for  it  did  not  appear  to  me  that  the 
patents  of  those  commissaries,  and  the  patent  of 
the  conmiissary  of  Buckinghamshire    were  the 
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Aacflu      same,  and  if  they  were,  there  might  be  a  different 

1      usage  in  one  commissaryship  from  what  there  has 

^'rmT*  '^'^  ^^  another,  and  therefore  the  only  instances 
Novflmber  IS.  that  coiild  be  regarded,  were  such  as  were  brought 
from  the  county  of  Buckingham,  and  of  those, 
such  as  were  against  clergymen  with  respect  to 
their  institutions  were  immaterial,  because  insti*^ 
tutions,  and  all  matters  relating  to  them,  are  ex- 
cepted out  of  the  patent  of  the  commissary  of 
Buckinghamshire,  consequently  there  were  only 
two  instances  that  properly  came  under  considera- 
tion; first,  the  instance  of  1598,  when  a  citation 
was  returned  in  a  cause  of  defamation,  at  the  suit 
of  one  inhabitant  of  the  county  of  Buckingham- 
slure,  against  another  inhabitant  of  that  county, 
and  the  defendant  appeared  without  protestation ; 
but  as  it  did  not  appear  that  the  cause  proceeded 
any  further,  and  was  finally  determined  by  the 
chancellor,  1  thought  little  stress  could  be  laid  on 
it ;  it  might  fairly  be  presumed  that  the  cause  was 
dropped  for  want  of  jurisdiction.  The  second  in- 
stance was  in  1600,  when  an  inhabitant  of  Amer- 
sham,  in  Buckinghamshire,  cited  another  inhabi- 
tant of  the  same  place,  before  the  Chancellor  of 
Lincoln,  at  Grodmanchester,  in  a  cause  of  defama- 
tion ;  the  defendant  did  not  appear ;  and  it  does 
not  appear  that  he  was  proceeded  against  for  con- 
tumacy, or  that  any  thing  more  was  done  in  that 
cause,  and  therefore  that  instance  rather  shews  a 
want  of  jurisdiction  in  the  chancellor  than  es<- 
tablishes  his  right ;  and  from  that  time  to  this, 
which  is  154  years  ago,  it  is  not  pretended  that 
the  chancellor  has  ever  attempted  in  any  way  to 
exercise  a  concurrent  jurisdiction  with  the  com- 
missary of  Buckinghamshire;   I  therefore  pro*- 
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Arches 
Court. 


nounced  for  the  appeal,  reversed  the  chancellor's 
decree,  ordering  Hillyer  to  appear  simply ;  dis- 
missed him  from  the  citation  to  appear  before  the  ^'I^^J^^"*" 
chancellor  of  Lincoln,  and  condemned  Milligan  in  NoTember  12. 
60/.  costs. 


PREROGATIVE  COURT  OF  CANTERBURY. 


Dyer  against  Calwell. 


November  14. 


William  Calwell,  deceased,  died  14th  July  1751 ; 
made  a  will  which  is  not  disputed,  and  appointed 
two  executors,  who  have  renounced.  On  9th  May 
1752,  administration  cum  testamento  was  granted  to 
Ann  Calwell,  deceased's  widow.  In  January  1753, 
William  Dyer  pretended  that  the  deceased  had,  in 
consideration  of  love  and  affection  to  him,  given  him 
a  bond  for  200/.  to  be  paid  six  months  after  his  de- 
cease, of  which  he  demanded  paymeht,  and  at  the 
same  time  produced  a  codicil,  by  which  the  de* 
ceased  had  left  him  a  legacy  of  200/.  Dyer  cited  the 
widow  to  take  administration  with  this  codicil ; 
she  opposed  it,  and  he  propounded  it.  She 
pleaded  that  the  codicil  was  a  fraud ;  and  also 
pleaded  that  the  said  Dyer  had  fraudulently  pro- 
cured a  bond  from  deceased  for  the  same  sum,  &c. 
He  in  his  answers,  acknowledged  that  he  had  the 
said  bond  in  his  custody ;  whereupon  Dr.  Hay,  the 
widow's  counsel,  moved  that  the  Court  would  as- 
sign Dyer  to  bring  and  lodge  in  the  Registry  the 

VOL.  II.  c 


An  applioation 
to  AMign  •  party 
propoanding  a 
oodioil,  to  bring 
in  a  bond,  which 
had   been  fraa- 
daleotlj  pro- 
oared,  and  lodge 
it  in  the  registry 
of  the  Coart,  re- 
jected. 
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^"coTrV."*^  said  bond,  on  suggestion  that  a  fraud  might  appear 

upon  inspection  on  the  face  of  the  bond. 


Michaelmat 

Tern, 
Nefember  14. 


Judgment  —  Sir  George  Lee. 
But  I  was  of  opinion  I  had  no  jurisdiction  to  or- 
der the  bond  to  be  brought  in ;  Dyer  had  not 
pleaded  it :  I  could  not  oblige  a  person  to  produce 
evidence  against  himself,  upon  suggestion  that  he 
had  such  evidence  in  his  custody  ;  that  the  bond 
not  being  testamentary,  I  had  no  authority  over  it, 
and  therefore  rejected  the  petition. 


ARCHES  COURT  OF  CANTERBURY. 


Micbaelioas 

Tern, 
NoTeml>er21. 


Rees  against  Harris. 


Appeal  from  St.  David's, 


The  parson  hu       John  Harris,  vicar  of  Estmeal,  in  the  diocese  of 

a  right  to  carry 

bia  tithes  bj  the  St.  David's,  brought  a  suit  against  Richard  Rees, 
^^'  upon  the  statute  of  Edward  6.  (a)  for  subtraction  of 
tithes,  and  hindering  the  vicar  from  carrying  them 
away  ;  whereby  they  were  lost.  The  vicar  was 
endowed  of  one  third  part  of  the  tithes  of  grain 
arising  in  his  parish.  Rees,  in  1751,  occupied  a 
farm  called  Broadley,  and  had  thereon  wheat,  bar- 
ley, and  oats,  the  tithes  of  which,  by  valuation, 
were  worth  2/.  5s.  and  the  vicar's  third  part,  there- 
fore, was  worth  fifteen  shillings.  It  appeared  that 
Rees  had  duly  set  out  the  tithe,  but  would  not 
suffer  the  vicar's    agent  to  carry  them  off  the 

(a)  2  &  3  Ed.  6.  c.  13. 
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ground,  by  the  usual  and  accustomed  way ;  but  arches 

would  have  them  carried  through  a  gap  in  the      J!. L 

hedges  of  the  field  where  the  way  was  steep  and  "'Ijlj.^"" 

dangerous  for  a  cart.     The  vicar  would  not  carry  Novembw  «$. 
them  that  way,  and  Rees  would  not  let  him  carry 
them  the  usual  way,  whereby  the  tithe  was  lost  to 
the  vicar.    The  judge  below  decreed  Rees  to  pay 

to  the  vicar  fifteen  shillings,  the  single  value  of  the 
tithe,  with  costs. 

Rees  appealed  from  that  sentence  to  the  Arches. 

Dr.  Hay,  Rees'  counsel,  insisted  that  it  was  not 
necessary,  within  the  statute  of  Edward  6.  that 
the  vicar  should  be  allowed  the  usual  way  to  carry 
off  his  tithe ;  it  was  sufficient  if  he  had  a  way : 
that  Harris  might  have  carried  them  through  the 
gap  where  Rees'  car  did  go  with  one  load  of  corn ; 
and  that  this  suit  was  frivolous  and  vexatious. 


Judgment  —  Sir  George  Lee.  (a) 

I  was  of  opinion  the  parson  has  a  right  to  carry 
his  tithe  the  usual  way,  and  the  parishioner  is  not 
to  allot  him  what  way  he  thinks  proper,  without 
the  parson's  consent :  that  in  this  case,  it  appeared 
clearly  that  the  value  of  the  vicar's  tithe  was  fifteen 
shillings,  and  that  he  was  prevented  receiving  them 
by  the  obstinacy  of  Rees.  I  therefore  confirmed 
the  sentence,  remitted  the  cause,  and  condemned 
Rees  in  13/.  costs. 

(a)  Stephens  v.  Webb,  Vol.  I.  p.  261  ;    Bumell  v.  Jerkins, 
2Phai.39l. 
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PREROGATIVE  COURT  OF  CANTERBURY. 


Micbieimaft  White  aguinst  White. 

Tenn,  ___^ 

Oft  — — — 

On  admission  of  an  allegation. 


November  23. 


An  aiieKaUoo         jy^.  Paul  foF   Thomos  White.  —  John  White 

sdnitted  to 

proof,  becaoM  died  Ist  April  1749,  left  Martha  his  widow, 
iV  IlroI^^OT  *a  Thomas  his  brother,  Sarah  Lloyd  his  niece,  and 
pomtofUw.      several  other  nephews  and  nieces,  made  a  will, 

executed  and  attested  by  three  witnesses,  dated 
27th  March  1747,  appointed  his  brother  Thomas 
sole  executor,  and  gave  many  legacies,  but  did 
not  dispose  of  the  residue.  Deceased's  two  sisters 
died  after  making  said  will  of  27th  March,  which 
is  marked  A  ;  whereupon  it  was  suggested  that  de- 
ceased, with  his  own  hand,  wrote  the  unexecuted 
will  marked  B,  dated  10th  February  1748-9.  In 
that  will  he  also  appointed  his  brother  Thomas 
sole  executor,  and  disposed  of  the  residue.  Both 
wills  contain  real  as  well  as  personal  estate.  The 
executor  took  probate  of  the  first  executed  will ; 
afterwards  the  unexecuted  will  being  found,  the 
executor  cited  the  widow,  and  all  the  legatees,  to 
shew  cause  why  the  probate  of  the  first  will  should 
not  be  revoked,  and  declared  void,  and  why  pro- 
bate should  not  be  granted  to  him  of  the  latter 
unexecuted  will.  The  deceased's  widow  and 
Sarah  Lloyd,  the  niece,  appeared  and  opposed  the 
last  will ;  the  executor  gave  in  this  allegation  to 
propound  it,  the  admission  of  which  was  opposed 
in  general  on  a  point  of  law,  viz.  It  was  insisted 
that  the  latter  will,  containing  both  real  and  per- 
sonal estate,  and  being  unexecuted,  and  having 
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been  wrote  two  months  before   the   deceased's  ^'!,'*!!!*J'** 

death,  could  not  by  law  revoke  the  former  exe- 

cuted  uncancelled  will,  and  consequently,  that  the       xeraT" 
allegation  pleading  it  was  irrelevant,  and  ought  to   November  2S. 
be  rejected,  because  it  was  to  no  purpose  to  admit 
the  allegation,  when,  if  all  the  facts  in  it  were 
proved,  the  will  it  propounds  cannot  be  established. 

Dr.  Simpson,  for  Martha  White,  the  widow  of 
deceased.  —  Executed  will  marked  A.  is  dated 
the  27th  March,  1747 ;  the  unexecuted  will  marked 
B.  is  dated  the  10th  February,  1748-9 ;  the  un- 
executed will  contains  real  as  well  as  personal 
estate  ;  he  lived  two  months  after  the  date  of  the 
will  B. ;  it  is  incomplete,  and  not  signed  by  de- 
ceased. {N.  B.  Deceased's  name  was  inserted  at 
the  top) ;  it  charges  his  real  estates,  but  it  can- 
not operate  as  to  them  ;  not  carrying  it  into  execu- 
tion is  a  departure  from  it.  He  kept  the  first  will 
in  his  custody  uncancelled.  No  circumstances 
or  declarations  in  favour  of  the  last  paper  are 
pleaded. 

Dr.  Bettesworth,  for  Sarah  Lloyd,  the  niece. — 
Some  of  the  legatees  who  are  benefited  by  the 
real  estate  will  lose  their  whole  legacies,  because 
the  will  B.  is  not  executed. 

Dr.Paulyfor  the  Executor. — Residue  is  given  to 
the  executor  by  the  last  will.  16th  June,  1724 
in  Purefoy  y.  Purefoy,  a  will  made  in  1 696  was  not 
executed ;  the  testator  declared  he  would  alter  his 
will,  and  was  about  doing  it;  set  aside,  because  pre- 
pared for  execution.  Hj/de  ^nd  Mason  (a)  against 
Calamy  and  Limbrey,  Deleg.  1732,  the  Court  held 
that  a  signature  which  shewed  the  testator  intended 

(a)  See  Vol.  I.  p.  423.   notes. 
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^*  coiT*'^*'^*  to  execute  his  will,  should  be  considered  (a)  asacon* 

1  dition  that  it  should  not  operate  unless  it  was  exe- 

^T^^  cuted.  C(wwiAeandC(wwiAe(A)Delcg.l738,thesame 

NoTember^s.  determination. — ^To  this  will  there  is  no  signature. 

Dr.  Hay,  same  side.  —  This  Court  has  nothing 
to  do  with  real  estate ;  before  statute  of  frauds 
the  will  B.  would  have  been  a  good  will  for  real 
estate ;  that  statute  has  made  some  alterations 
with  respect  to  wills  for  real  estates ;  but  in  this 
case,  the  first  will  is  not  revoked  so  far  as  relates 
to  the  real  estate,  the  real  estate  is  well  given  by 
the  first  will,  and  must  pass;  the  revocation  is  as 
to  the  personal  estate  only. 

Dr.  Harris,  same  side.— Will  B.  is  a  legal  will, 
and  if  it  stood  alone  would  be  pronounced  for. 
Cases  in  Equity  abridged,  fol.409,  Hyde  ^nd  Mason. 

Judgment  —  Sib  George  Lee. 
I  admitted  the  allegation,  because  the  sole  objection 
to  it  arose  from  a  question  of  law,  which  could  not 
be  fully  debated  on  the  admission  of  an  allegation. 


Noreinber23.  L'HuiLLE    agaiTlSt   WoOD. 

f!?iii^whIohth«      -^^'  ^^y^  ^^^  Benjamin  L'Huille,  the  executor, 
testator  bad      — Hcstcr  Pascall,  widow,  died  the  27th  March, 

from  execotiDg  1749;  ou  thc  21st  March,   1748-9,  she  gave  in* 

bj  durew. 

(a)  The  presumption  of  law  is  against  any  testamentary  paper 
which,  upon  the  face  of  it,  purports  to  have  been  intended  to  be 
more  complete  than  it  actually  is ;  that  presumption,  however, 
may  be  repelled  by  circumstances.  Read  v.PAz7ip5,2  Phill.  122  ; 
Harris  v.  Bedford,  2  Phill.  177  ;  ThoTnas  v.  Wall,  3  Phill.  23  ; 
Buckle  V.  Buckle,  3  Phill.  323  ;  Forbes  v.  Gordon,  3  Phill.  628. 

(6)  Mod.  769 ;  Moore's  Rep.  759 ;  8  Yin.  Abr.  43,  22 ; 
1  Hagg.  122;  Vol.  I.  pp.380,  426. 
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structions  to  Charles  Shearer,  an  attorney's  clerk,  prerooativ> 

in  presence  of  Mary  Lowe  and  William  L'Huille,      1 

her  nephew,  for  making  her  will ;  he  minuted  them  ^'""^'^"^ 
down  in  writing,  and  read  them  to  deceased,  and  NoTember2» 
she  approved  them  ;  the  next  day,  the  22d  March, 
Shearer  and  William  L'Huille  went  to  her  again, 
and  carried  a  will  drawn  from  those  instructions, 
in  which  will  the  deceased's  brother-in-law  is  ap- 
poiixted  sole  executor ;  the  deceased  s  daughter, 
Mary  Wood  was  then  with  her ;  Wood  said  de- 
ceased should  not  make  a  will ;  Shearer  read  the 
will  to  deceased,  she  approved  it,  and  said  she 
was  willing  to  execute  it ;  the  daughter  sent  for 
Richard  Wood,  her  husband,  when  he  came  he 
would  not  suffer  the  deceased  to  sign  it ;  the  de*- 
ceased  declared  she  was  desirous  to  sign  it,  but 
the  Woods  prevented  her;  thereupon.  Shearer 
and  L'Huille  went  away ;  L'Huille  went  again  in 
the  evening,  and  was  denied  admittance ;  question 
is,  whether  the  deceased  was  not  in  the  custody 
of  the  Woods,  and  was  hindered  by  them  from 
making  the  will  ?  The  apothecary  says,  the  de- 
ceased told  him,  she  had  thoughts  of  making  a  will, 
but  was  glad  she  was  prevented. 

Dr.  Simpson^  for  Wood. —  On  deceased's  death, 
Mary  Wood,  her  daughter^  took  administration  to 
her,  as  dying  intestate ;  about  two  years  after  she 
died,  and  her  husband  Kichard  Wood  took  admi- 
nistration to  his  wife,  and  administration  de  bonis 
non  to  deceased ;  Richard  is  since  dead,  and  his 
brother  James,  the  now  party  in  the  cause,  look 
administration,  &c.  Soon  after  the  death  of  his 
wife,  L'Huille  cited  Richard  Wood  to  bring  in  the 
administration  to  the  deceased,  and  to  shew  cause 
why  it  should  not  be  revoked  and  probate  granted 
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PneRooATivi  to  Benjamin  L'Huille,  the  executor  of  the  de- 

COURTa 

1     ceased's  will ;  pending  the  suit  in  1753,  he  died ; 

^  Term""  '^^^  James  Wood,  his  administrator  was  cited  into 
November  23.  the  cause,  who  is  a  stranger  to  the  whole  transac- 
tion, and  has  therefore  examined  only  Mather, 
the  deceased's  apothecary*  Lowe,  a  witness  for 
L'Huille,  swears  the  will  was  not  read  to  the  de- 
ceased ;  the  deceased  was  sensible  during  all  the 
transaction,  and  was  not  in  custody  of  the  Woods. 

Witnesses  for  L^Huille. 
1.  William  L'Huille. — Sometime  before  the  20th 
March,  1749,  deponent,  who  was  nephew  to  the 
deceased,  at  her  desire  bought  an  East  India  bond 
for  her ;  the  deponent  carried  it  to  her,  and  she 
said  she  would  give  it  to  deponent ;  deponent  said 
she  could  not  give  it  to  him  but  by  will,  and  asked 
her  if  she  desired  to  make  her  will ;  she  said  it 
was  her  desire,  and  bid  deponent  bring  somebody 
to  take  instructions ;  on  the  2l8t  March,  deponent 
carried  Shearer  to  her,  and  told  her  he  had  brought 
a  person  to  make  her  will ;  the  deceased  then  gave 
Shearer  instructions  in  the  presence  of  deponent, 
and  of  Mary  Lowe,  the  deceased's  servant ;  he 
took  them  in  writing,  read  them  to  deceased,  and 
she  approved  of  them ;  Shearer  then  carried  them 
away  with  him  to  draw  a  will ;  on  the  22d  March, 
deponent  and  Shearer  went  to  deceased  with  the 
said  will ;  the  deceased  was  in  bed,  and  her  daugh- 
ter Mary  Wood  and  Lowe  were  in  the  room  with 
her ;  Wood  asked  what  Shearer  did  there,  he  an- 
swered he  had  brought  the  deceased's  will  for  her 
to  sign ;  Wood  answered,  her  mother  should  not 
make  or  sign  any  will ;  but  she  desired  to  hear  it 
read ;  Shearer  then  read  the  will  audibly  to  de- 
ceased, and  asked  her  if  she  liked  it,  she  replied. 
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it  was  to  her  mind ;  soon  after,  Richard  Wood  PwaooAiif b 


came  in ;  Shearer  proposed  to  deceased  to  sign  it, 
she  answered,  "  I  am  willing  to  sign  it,  and  it  is  ^^^7" 
my  desire  to  do  so,  but  my  daughter  will  not  let  N©T«mber  as. 
me ;"  and  Richard  Wood  then  said,  she  should 
make  no  will,  and  he  would  not  suffer  the  de- 
ceased to  sign  it,  and  said  to  Shearer,  he  might 
go  about  his  business ;  Shearer  and  deponent  then 
went  away ;  deceased  was  of  sound  mind,  &c. ; 
about  six,  that  evening,  deponent  went  to  de- 
ceased's lodgings,  but  was  refused  admittance  to 
her  by  Richard  Wood,  who  threatened  to  charge 
a  constable  with  deponent ;  deponent  met  Shearer 
going  to  deceased  with  the  will,  but  on  deponent's 
telling  him  in  what  manner  he  was  refused  admit- 
tance. Shearer  turned  back, 

2.  Charles  Shearer.  —  On  the  21st  March,  de- 
ponent went  with  William  L'Huille  to  deceased, 
she  owned  to  deponent  she  desired  to  have  a  per- 
son come  to  her  to  make  her  will  —  deposes  the 
same  as  L'Huille  to  the  instructions,  &c.,  and  that 
Lowe  was  present ;  the  deceased  desired  deponent 
to  ask  Benjamin  L'Huille  if  he  would  be  her  execu- 
tor, he  said  ''Yes;"  22d  March,  deponent  and  Wil- 
liam L'Huille  went  to  deceased,  and  carried  the 
will  with  them ;  they  found  Mary  Wood  and  Lowe 
with  her ;  deceased  asked  deponent  if  her  brother 
would  be  executor  ?  deponent  told  her  he  would ; 
Wood  opposed  deceased's  executing  it,  and  sent 
for  her  husband ;  he  came,  and  said  the  deceased 
should  execute  no  will ;  deponent  asked  deceased 
if  she  would  sign  it,  deceased  answered,  ''  I  am 
willing  to  sign  it,  but  my  son  and  daughter  say  I 
shall  not,  but  it  is  my  desire  so  to  do,"  and  Richard 
Wood  would  not  suffer  pen  and  ink  to  be  brought ; 
deponent  and  L'Huille  went  away  with  the  will ; 
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*"*  co^*"^*  at  six  in  the  evening,  deponent  was  going '  to  de- 

. 1      ceased  with  the  will,  but  met  William  L'Huille, 

^^T^^    who  told  him  he  was  refused  admittance,   and 

NoTcmberss.   thcrcupon  dcponcnt  turned  back. 

3.  Ann  Hall. — Deceased  lodged  at  deponent's 
house;  one  day,  William  L'Huille  came  to  de- 
ceased, and  she  seemed  overjoyed  at  seeing  him, 
and  then  said  to  him,  she  had  always  promised  to 
do  something  for  him,  and  she  would  do  it,  and 
leave  him  something;  deponent  then  left  the 
room ;  says  she  had  orders  from  Richard  Wood 
not  to  let  anybody  see  deceased.  Richard  Wood 
turned  William  L'Huille  out  of  deceased's  room, 
and  threatened  him  with  a  constable. 

4.  Mary  Lowe.  —  Deponent  was  servant  to  the 
deceased ;  William  L'Huille  came  four  times  in  a 
week  to  deceased ;  deponent  was  present  at  all 
the  times,  and  never  heard  the  deceased  bid  him 
bring  a  person  to  make  her  will ;  the  second  time 
he  came  he  brought  Shearer  with  him,  who  took 
an  account  in  writing  of  some  East  India  Bonds 
of  deceased's,  which  deponent  by  deceased's  or- 
ders deUvered  to  him  to  take  account  of  them ; 
Shearer  did  not  then  read  anything  to  deceased ; 
next  day  Shearer  and  William  L'Huille  came  again^ 
and  then  Shearer  read  to  deceased  some  thing 
about  giving  100/.  to  William  L'Huille,  and  about 
other  legacies,  and  making  Benjamin  L'Huille  ex- 
ecutor ;  the  deceased  made  no  reply  ;  Mary  Wood 
then  coming  into  the  room,  William  L'Huille  said 
to  Shearer,  "  We  must  go  now  and  come  another 
time ;"  the  next  day,  L'Huille  and  Shearer  came 
again  to  deceased's  lodgijigs,  where  deponent  and 
Mary  Wood  were,  and  on  their  coming  in.  Wood 
sent  for  her  husband  ;  deponent  told  deceased  that 
William  L'Huille  and  the  lawyer  were  come,  de- 
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I 

ceased  replied,  "  I  have  signed  nothing,  nor  I  have  p»e«ooatite 

done  nothing,  nor  nothing  I  will  do  ;  I  never  have      1 

made,  nor  did,  nor  ever  will  make  a  will,  for  what  *"  ^em"" 
I  have  is  my  daughter's,  and  no  one's  else:"  Notember2S. 
Richard  Wood  told  them  they  might  go  about 
their  business,  but  they  rfefused  to  go;  Wood 
opened  the  door  and  told  them  deceased  should 
not  be  disturbed  ;  deceased  same  day  ordered  de- 
ponent to  tell  Mrs.  Hall  and  her  husband  not  to 
let  any  of  the  L'Huilles  come  to  her ;  deponent 
gave  such  orders,  and  William  L'Huille  was  there- 
upon refused  to  see  her;  deponent  said  to  de- 
ceased, if  they  could  persuade  her  to  make  a  will, 
they  wanted  to  get  600/.  of  her ;  deceased  re- 
plied, **  I  have  made  no  will,  and  will  make  none, 
for  what  I  have  is  my  daughter's ;"  deponent  was 
present  all  the  time ;  L'Huille  and  Shearer  were 
with  the  deceased,  and  she  never  heard  her  give  any 
instructions  for  a  will,  or  heard  any  read,  or  heard 
her  say  she  was  willing  to  sign,  &c. ;  the  Woods 
did  not  say  deceased  should  not  make  or  sign  a 
will,  or  hinder  her  from  signing  it ;  deponent  has 
several  times  heard  Mary  Wood  ask  deceased  to 
make  a  will,  and  she  refused,  and  said  she  never 
would  make  one ;  did  not  hear  Shearer  read  any 
thing  to  her,  except  as  aforesaid. 

3.  Int.  Shearer  wrote  an  account  of  East  India 
Bonds.  4.  Int.  The  will  was  not  read  to  de- 
ceased in  deponent's  presence.  5.  Int.  Often 
heard  deceased  say  she  would  make  no  will,  and 
ordered  Wood  not  to  suffer  L'Huille  to  come  to 
her.  6.  Int.  L'Huille  was  refused  admittance  by 
deceased's  orders.  7.  Int.  Deceased  told  her 
apothecary  she  had  made  no  will,  for  why  should 
she  leave  any  thing  from  her  daughter  ?  she  de- 
clared thus  to  Mather  two  days  before  she  died. 
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Paerooative 

COUBT. 

MiuhaeliDu 

Term, 

November  29. 


Will  read. 

Witness  for  Wood. 
Isaac  Mather,  apothecary. — The  deponent  knew 
deceased  for  twenty  years,  and  was  apothecary  to 
her  to  her  death ;  she  left  Mary  Wood,  her  only 
child  ;  a  few  days  before  her  death  deponent  spoke 
to  her  about  her  will,  as  he  heard  she  had  been 
about  making  one ;  the  deponent  spoke  freely  to 
her  about  it ;  deceased  replied  thus,  **  I  had 
thoughts  of  making  my  will,  but  now  I  will  not ;" 
and  after  such  discourse,  Richard  Wood  and  his 
wife  came  in,  and  one  of  them  asked  her  if  they 
should  order  young  L'Huille  not  to  be  admitted  to 
her,  she  said  "  Yes." 


Dr.  Hay^  for  L'Huille.  —  Not  propounding  the 
will  sooner  is  no  objection ;  a  will  may  be  pro- 
pounded at  any  time;  the  transaction  was  not 
clandestine  but  open ;  Lowe  was  present  at  each 
time.  L'Huille  and  Shearer,  against  whose  evi- 
dence there  is  no  objection,  prove  ^lh  animus  testandi, 
instructions,  reading  over  to,  and  approbation  of 
the  will,  and  that  she  would  have  executed  it  if 
she  had  not  been  forcibly  prevented  by  the  Woods. 
Where  a  testator  is  prevented  by  force,  the  law 
considers  the  will  as  executed,  and  then  her  sub- 
sequent declaration  to  Mather  could  not  destroy  it. 

Dr.  Bettesworthy  same  side.  —  When  a  testator 
is  hindered  by  a  person  interested,  the  will,  though 
not  executed,  is  good. 

Dr.  Simpson,  contr^,  for  Wood. — If  the  daughter 
had  been  living  when  the  cause  began,  she  could 
have  instructed  it  better  than  James  Wood  can. 
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who  is  a  stranger  to  the  whole  transaction.    Wil-  "^"co^rt?^* 

liam  L'Huille  is  son  to  the  executor,  and  Shearer      -; 

is  a  clerk  not  out  of  his  time.  The  motion  for  Termr" 
making  a  will  came  from  one  of  the  legatees  to  the  November  2s, 
deceased ;  she  expressed  no  impatience  to  execute 
the  will,  or  uneasiness  at  being  prevented ;  there 
appears  to  be  no  force,  but  only  persuasion  by  her 
daughter  not  to  sign  it ;  she  put  off  the  execution 
out  of  love  to  her  child ;  she  might  have  executed 
it  afterwards  if  she  would,  for  she  lived  some  days 
after,  and  therefore  her  not  doing  it,  is  to  be 
deemed  a  departure  from  the  will ;  and  it  appears 
she  had  departed  from  her  intention  by  her  de- 
claration to  Mather. 

Dr.  Pinfold,  same  side.  —  Administration  sub- 
sisted four  years  before  the  will  was  set  up>  and 
probably  the  debts  have  been  paid  and  the  estate 
distributed.  Deceased  during  the  whole  trans- 
action was  in  her  senses,  aud  expressed  no  indig- 
nation at  her  daughter  or  her  husband  for  the  pre- 
tended force. 

Judgment  —  Sni  George  Lee. 
I  was  of  opinion  deceased's  intention  to  make  a 
will,  her  giving  instructions  for  one,  the  will  being 
read  to,  and  approved  by  her,  and  her  desire  to 
execute  it,  if  she  had  been  suffered  by  the  Woods 
to  do  so,  were  fully  proved  by  William  L'Huille 
and  Shearer,  against  whose  testimony,  (especially 
the  last)  there  was  no  legal  objection ;  and  they 
were  strongly  supported  by  some,  who  in  the  main 
had  given  a  very  strange  and  incredible  evidence, 
but  they  admitted  that  the  deceased  ordered  her 
bonds  to  be  delivered  to  Shearer  to  take  an  ac- 
count of  them,  and  as  Shearer  was  a  stranger  to 
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PBERooATife  her,  that  order  could  be  only  with  a  view  to 

1      making  her  will ;  she  admits  likewise  that  Shearer 

^  Te'ii""  '^^  '^  ^^^  deceased  a  paper,  in  which  there  were 
NofaDber2s.  legacics,  and  Benjamin  L'Huille  was  executor, 
and  she  mentioned  to  deceased  how  much  she  had 
given  to  the  L'Huilles,  which  she  could  only  know 
by  hearing  the  will  read,  and  she  says  also  that 
Richard  Wood  turned  William  L'Huille  and  Shearer 
out  of  the  room,  for  which  she  does  not  pretend 
deceased  gave  any  orders  ;  this  confirms  their  evi- 
dence as  to  forcibly  hindering  deceased  from  exe- 
cuting ity  and  Shearer  also  says,  that  Richard 
Wood  would  not  suffer  a  pen  and  ink  to  be  brought 
into  the  room,  and  both  she  and  Hall  prove  that 
the  Woods  would  not  suffer  L'Huille  to  come  to 
deceased  afterwards ;  it  is  therefore  plain  that  the 
deceased  would  have  executed  the  paper  pro- 
pounded, if  the  Woods  would  have  suffered  her, 
who  were  to  receive  benefit  by  her  not  making  a 
will ;  —  under  those  circumstances  I  was  clearly 
of  opinion,  the  law  did  consider  the  will  as  exe- 
cuted, and  then  the  subsequent  declaration  to 
Mather  (who  seemed  to  me  to  be  set  on  to  dis- 
suade the  deceased  from  signing  her  will)  could 
have  no  effect  to  destroy  a  written  will,  and  as  to 
what  had  been  said,  that  she  might  have  executed 
the  will  afterwards  if  she  had  pleased,  I  thought 
it  had  no  weight,  for  deceased  was  plainly  in  the 
custody  of  the  Woods,  from  the  22d  of  March  to 
her  death ;  I  therefore  pronounced  for  the  validity 
of  the  will,  revoked  the  administration,  and  swore 
Benjamin  L'Huille  the  executor,  but  at  the  desire 
of  Wood's  proctor,  ordered  the  probate  not  to  pass 
under  seal  till  after  fifteen  days. 


OIB 
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Glen  against  Webster  and  Wilson.  Miohaeinit 

Tern, 
Deoember  8. 

Dr.  Hay,  for  James  Webster  and  James  Wil-  ab  exeoator  bM 
son,  executors  of  David  Glen.— David  Glen  made  i^^i^Ti^* 
his  will,    appointed    his  wife,   Mary  Glen,  his  tBdintheCoort 
nephew,  James  Webster,  and  James  Wilson,  exe-  in  the  oapmoit/ 
cutors,  gave  the  residue  to  his  wife,  Mary  Glen,  ^JT' mStJil 
and  James  Webster.     On  9th  February  1749,  all  J^^lli'VSert* 
the  three  executors  proved  the  will.    Mary  Glen  •woe. 
has  now  cited  her  two  co-executors  in  a  cause  of 
legacy  for  her  moiety  of  the  residue.     Smith  ap- 
peared as  proctor   for  the  two  executors  under 
protest,  that  she  could  not  by  law  sue  her  execu- 
tors in  this  Court  in  a  cause  of  legacy.    Joint  ex- 
ecutors are  in  law  one  and  the  same  person ;  an 
act  done  by  one  of  them  is  the  act  of  all.    Nelson, 
tit.  Co-executors.      One  executor  cannot  sue  the 
other  relating  to  the  will,  except  in  a  legacy  of  the 
residue,  in  which  case  an  action  of  trespass  may 
be  brought  at  law.     Glen  being  possessed  of  a 
probate,  must  seek  her  remedy  at  law.     Common 
legatees,  that  are  not  executors,  have  nothing  to 
do  with  the  assets. 

Dr.  Pinfold,  for  Mary  Glen.  —  Glen  has  had 
no  accounts  of  the  residue.  One  executor  may 
call  another  to  an  inventory.  Glen  has  two  capa- 
cities, executor  and  legatee.  She  has  cited  the 
executors  as  legatee.  A  man  may  renounce  as 
executor  and  take  administration  as  residuary  le- 
gatee. 
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Term, 
December  2. 


Judgment — Sir  George  Lee. 
I  was  of  opinion  that  the  authority  from  Nelson 
only  shewed  what  remedy  a  co-executor  might 
have  for  a  legacy  at  law,  but  did  not  exclude  a  re- 
medy in  the  Spiritual  Court ;  that  in  many  cases 
an  executor  might  have  a  remedy  against  his  co- 
executor  at  law  ;  and  I  was  of  opinion  in  this  case 
that  Glen,  in  the  capacity  of  residuary  legatee, 
might  cite  and  maintain  a  suit  in  the  Arches  for  her 
share  of  the  residue.  I  therefore  rejected  Smith's 
protest,  and  decreed  the  executors  to  appear  to  the 
citation. 


PREROGATIVE  COURT  OF  CANTERBURY. 


December  4. 


Chapman  against  Guy. 


After  Motenoe 
the  Conrt  re- 
jected tn  appli- 
oatioB  OD  behalf 
ofthe  party  who 
hid  etUbliehed 
a  willyoffered  for 
the  porpoae  of 
ahewing  the 
mala  fides  of  bia 
opponeot,  with 
the  view  to  t 
oondeDiiatioB  in 
ooata. 


John  Chapman  died  27th  October  1753 ;  left 
his  widow,  Mary  Chapman,  and  a  daughter  Mary 
Guy;  made  his  will,  dated  26th  October  1763  ; 
appointed  his  wife  executrix  and  universal  lega- 
tee. Mary  Guy,  as  daughter,  put  the  executrix 
upon  proving  it  by  witnesses.  The  executrix  pro- 
pounded it,  gave  in  a  common  condidit,  and  exa- 
mined the  three  subscribing  witnesses,  who  proved 
execution  ai^d  capacity,  but  did  not  prove  instruc- 
tions or  reading  the  will  to  deceased.  Guy  admi- 
nistered interrogatories  to  Chapman's  witnesses, 
but  did  not  plead  or  oppose  a  sentence  being  given 
for  the  will. 

I  gave  sentence  for  the  will ;  and  then  the  coun- 
sel for  Chapman  moved   that  they  might  be  at 
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liberty  to  read  affidavits  to  prove  that  Guy  knew  peehooamte 
deceased  wgis  in  his  senses,  and  that  she  approved      -_Ll 
the  will  after  his  death,  and  therefore  was  in  maid    MiebwimM 
^de  in  opposing  the  will,  and  putting  the  executrix    DeoeBber4. 
to  costs,  in  order  to  have  Guy  condemned  in  costs; 
or  if  affidavits  were  not  proper  evidence,  to  allow 
them  to  plead  the  facts  contained  in  the  affidavits 
in  an  allegation ;  and  Dr.  Paul,  for  Chapman, 
cited  this  case,  Prerog.  Dec.  13.  1727,  Cranwell 
against  Edwards :  John  Shilling  made  his  will  in 
the  East  Indies,  and  appointed  John  Cranwell  his 
executor,  Edwards,  the  deceased's  sister  and  next 
of  kin,  had  certain  information  of  this  will,  but  she 
nevertheless  took  administration  to  him  as  dying 
intestate  :  the  Court  condemned  her  in  costs. 

Judgment  —  Sir  George  Lee. 
I  said  I  thought  the  Court  had  done  very  right 
in  that  cause,  for  the  sister  was  clearly  guilty  of  a 
malajides;  but  in  this  case  Guy  had  only  done 
what  she  had  a  right  to  do  as  next  of  kin ;  that 
this  attempt  was  entirely  new ;  she,  the  executrix, 
might  have  pleaded  Guy's  knowledge  of  deceased's 
capacity,  and  her  approbation  of  the  will  in  the 
cause,  instead  of  giving  in  a  common  condidit ; 
but  as  she  had  neglected  that  opportunity,  she 
could  not  now  plead  after  sentence,  or  exhibit  the 
affidavits,  for  that  would  be  grafting  a  new  cause 
upon  the  first,  and  would  make  suits  endless ;  that 
the  ground  for  giving  costs  must  be  taken  from  what 
appeared  in  the  cause  itself,  and  must  not  arise 
from  matter  subsequent ;  that  here  Guy  had  done 
no  more  than  what,  by  constant  practice,  she  had  a 
right  to  do,  without  paying  costs,  as  being  entitled 
to  distribution  under  an  intestacy  ;  and  though  in 
this  case  the  Court  had  given  sentence  for  the  will, 

VOL.  II.  D 
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Miobaetmai 

Tenn, 
Deoember  4. 


prerooative  yet  the  evidence  was  as  slight  as  could  be  in  any 

case,  the  testator  being  on  his  deathbed,  and  no- 
thing being  proved  but  a  bare  execution  and  a 
general  capacity.  I  therefore  rejected  Chapman's 
petition,  and  refused  to  condemn  Guy  in  costs ;  and 
then  Guy's  counsel  moved  that  Chapman  might  be 
condemned  in  the  costs  of  the  day,  she  having 
given  in  many  affidavits  which  Guy,  had  been 
forced  to  answer,  but  I  refused  to  give  costs  on 
either  side. 


ARCHES  COURT  OF  CANTERBURY. 

0 


Bj-Daj  after 
Miobaelmas 

Term, 
Deoember  9. 
Tbe  deolarationa 
and  affidavit  of 
«  deceased  per- 
SOD,  relating  to 
matteri  in  which 
be  was  himself 
concerned,  ad- 
mitted to  proof. 


Robins  against  Sir  William  Wolseley. 

Sir  William  Wolseley,  in  the  Consistory  of 
Litchfield,  sued  Ann  Robins,  alias  Lady  Wolseley, 
for  a  divorce  for  adultery  as  his  wife.  She  pleaded 
in  bar  that  she  was  the  wife  of  John  Robins,  Esq. 
and  was  married  to  him  on  ]6th  June  1762,  where- 
as Sir  William  did  not  pretend  he  was  married  to 
her  till  23d  of  September  1762.  The  judge  be- 
low ordered  the  proofs  upon  Sir  William's  libel, 
and  her  plea  in  bar  to  proceed  pari  passu ;  Robins 
appealed,  and  I  was  of  opinion  that  the  question 
upon  the  matter  in  bar  ought  first  to  be  determined, 
and  retained  the  cause.  Robins'  proctor  repeated 
her  allegation,  in  which  the  chief  proof  of  her  mar- 
riage appeared  to  be  an  entry  thereof  in  the  parish 
register  of  Castle  on  16th  June  1762.  Sir  Wil- 
liam gave  in  an  allegation,  pleading  that  said  entry 
was  false,  that  the  marriage  was  first  entered  on 
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the  9th  of  June  upon  a  razure,  and  afterwards  was 
altered  to  the  16th  of  June,  and  that,  in  fact,  they 
were  married  at  a  private  house  on  9th  October 
1752.  This  allegation  was  greatly  to  be  supported 
by  the  declarations,  and  an  affidavit  of  Mr.  Com, 
the  vicar  of  Castle,  who  married  them,  and  made 
the  entry,  and  is  since  dead.  The  counsel  for 
Robins,  who  opposed  the  allegation,  insisted  that 
his  declarations  and  affidavit  could  not  be  received, 
and,  consequently,  that  so  much  of  the  allegation 
as  depended  on  them,  ought  to  be  rejected. 

Judgment  —  Sir  George  Lee* 
But  I  was  of  opinion  that  the  declarations  and 
affidavit  of  a  witness  who  was  dead,  relating  to 
matters  in  question,  in  which  he  was  concerned, 
ought  to  be  received  in  proof;  and  it  would  be 
a  future  consideration  what  weight  was  to  be  laid 
thereon.     I  therefore  admitted  the  allegation. 
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N.  B.  Mr.  Adderley,  proctor  for  Mrs.  Robins, 
protested  of  appealing* 
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Plunkett,  formerly  Sharp,  a^aiw^f  Sharp  and    bj-ihj  after 
Day,  Executors  of  Sharp.  t^^* 

December  11. 

Dr.  Collier,  for  Mrs.  Ann  Plunkett,  formerly  a  mamege  at 
Sharp. — ^Thomas  Sharp,  the  deceased,  left  Ann,  ^eotiy  estab- 
now  Plunkett,  his  widow,  and  William  Sharp,  his  li^'^^^^^rt:?  w^^ 

dow  to  tbe  ad- 
Diinistralion  of  her  busbaod't  effsolk 

d2 
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PRERooAtivE  brother ;  the  deceased  died  the  23rd  November, 
1      1751 ;  the  brother  acknowledged  her  as  deceased's 

By-Daj  fert«r    ^jfg      Administration  to  deceased,  who  died  in- 
Tem*       testate  was  granted  to  her  father  John  Banks,  as 
her  guaMian,  she  being  a  minor.    William  Sharp 
made  her  several  payments  as  widow,  from  de- 
ceased's death  till  April,  1752,  and  at  the  head  of 
his  account  he  called  her  Mrs.  Ann  Sharp ;  he 
made  no  opposition  to  granting  the  administration ; 
William  recommended  to  her  an  appraiser  to  make 
an  inventory ;  Banks,  as  administrator,  frequently 
called  on  him  to  come  to  an  account,  but  he  put 
it  off.     In  August,  1753,  Mrs.  Plunkett  came  to 
age,  and  she  was  at  that  time  married  to  Chris- 
topher Plunkett,  she  then  applied  for  administra*- 
tion  to  her  first  husband  in  her  own  right,  caveat 
was  entered  in  name  of  John  Thomas,  warned, 
^      4th  September,  1753  ;  she  prayed  administration. 
William  Sharp  appeared,  and  first  sess.  Michael- 
mas, 1753,  denied  her  interest ;  she  confessed  his, 
and  propounded  her  interest ;  William  pleaded  in 
contradiction,  and  has  examined  four  witnesses : 
William  is  now  dead,  but  his  executors  are  made 
parties.     Plunkett  has  examined  twenty-one  wit- 
nesses, who  prove  that  the  deceased  courted  her 
in  March,  1747,  when  she  was  between  14  and  16 
years  old,  and  he  was  about  19,  and  an  apprentice 
to  his  brother  William ;  she  lived  with  her  father 
Mr.  John  Banks,  who  kept  an  ale-house  near  Moor- 
fields,  in  the  neighbourhood  of  William  Sharp's 
house;  the  courtship  continued  till  October  1747; 
William  knew  of  it,  and  used  to  send  his  servant  on 
nights  to  fetch  him  home ;  in  said  October,  she 
asked  her  father's  consent  to  marry  deceased  pri- 
vately ;  he  consented  to  the  marriage,  but  insisted 
she  should  live  on  with  him  till  she  was  17  years 
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old ;    13th  October,   1747,   she  acquainted  her  Piwoa^Tifg 

father  and  mother  that  she  and  deceased  were  to     1 

be  married  that  day  at  the  Fleet ;  in  the  afternoon  ^[^^^iHlllr 
they  met  at  her  dancing-master's  house,  and  went  T«m, 
to  the  Fleet,  and  were  married  there.  We  have 
one  witness,  Thomas  Anderton,  to  the  fact  of  the 
marriage,  who  was  examined  the  14th  January, 
1754,  and  was  then  aged  21 ;  he  proves  that  pro- 
ducent  and  one  Thomas  Sharp,  in  October,  1747, 
were  married  in  the  Fleet,  at  Bates's  coffee-house, 
by  parson  Dare,  and  that  the  witness  Mrs.  Bates, 
and  one  Foxall  were  present  at  the  marriage,  all 
of  whom  but  deponent  are  dead ;  they  were  mar- 
ried by  the  name  of  Thomas  Sharp  and  Ann 
Banks ;  he  swears  to  the  identity  of  Ann ;  sa)^ 
he  called  a  coach  for  them  after  they  were  mar- 
ried ;  deceased  gave  Dare  three  guineas  for  mar- 
rying, but  Dare  insisted  on  half-a-guinea  more  for 
a  certificate ;  deceased  had  not  money  enough, 
and  therefore  left  his  watch  in  pawn  with  Mrs. 
Bates  for  the  half  guinea>  which  as  she  said,  he 
afterwards  redeemed.  On  the  same  night,  about 
eight,  she  came  home,  shewed  her  father  and 
mother  a  ring,  and  said  she  had  been  married  at 
the  Fleet ;  the  deceased  came  and  supped  at  her 
father's  that  night,  and  did  so  most  nights  for  five 
or  six  months,  but  lay  at  home ;  he  then  told  her 
father  he  was  going  to  Bristol  for  a  fortnight  or 
three  weeks ;  two  or  three  days  after,  she  went 
away  privately,  but  wrote  a  letter  to  her  father  to 
tell  him  she  was  in  Liondon  with  her  husband ; 
during  their  absence,  he  was  under  a  salivation, 
and  his  wife  attended  him,  at  a  lodging  in  Colman- 
street ;  at  first  he  went  there  by  the  name  of  Clark, 
but  afterwards  he  owned  his  name  was  Sharp,  and 
told  Eugo,  his  nurse,  that  he  was  married  to  Nan- 
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*"" coor"^'  ny  Banks,  and  sent  her  for  his  wife  to  come  ta 

him ;  she  immediately  came,  and  deceased  then 

^iSleimw'  owned  her  for  his  wife  in  presence  of  the  said 
BM^'b^  11    ^^^®^»  ^°^  ^^®  surgeon  ;  the  deceased  told  Dick- 
enson, his  surgeon,  that  she  was  his  wife,  but  de- 
sired he  would  keep  it  secret ;  his  brother  Wil- 
liam and  his  wife  visited  deceased,  and  Ann  was 
introduced  to  them,  and  they  treated  her  as  his 
wife ;  deceased  owned  his  marriage  to  her  father 
and  mother;  they  lodged  together  publicly  at  a 
lodging  in  Moorfields,  were  visited  and  owned  by 
the  relations  on  both  sides ;  she  went  by  the  name 
of  Sharp ;  was  at  William's  house  at  Waltham- 
stow,  and  was  owned  there  as  deceased's  wife ; 
Ann  miscarried,  and  William's  wife  came  to  her, 
and  brought  her  own  midwife  to  attend  her ;  de- 
ceased and  Ann,  together  with  an  aunt  of  deceased, 
were  godfather  and  godmothers  to  a  child  of  Wil- 
liam's ;  deceased  and  Ann  lay  together  at  William's 
house  in  Walthamstow,  by  the  appointment  of 
William  and  his  wife ;  at  all  their  lodgings  she 
was  visited  and  owned  by  William  and  his  wife. 
On  deceased's  death,  William  and  his  wife  be- 
haved to  her  very  kindly  lats  a  sister;  she  then 
went  and  lived  with  her  father,  and  they  visited 
her  there  ;  deceased  and  Ann  sometimes  quarrel- 
ed ;  their  own  witnesses  prove  William's  owning  of 
Ann  as  deceased's  wife,  and  that  there  was  a  pub- 
lic reputation  of  their  being  man  and  wife ;  their 
witnesses  attack  Ann  s  character.    The  principal 
point  will  be  costs. 

Dr.  Simpson,  for  the  Exectors  of  William  Sharp. 
— Deceased's  father,  by  his  will,  made  William 
Sharp  his  executor,  and  left  two-thirds  of  his  estate 
to  his  son  William,  and  the  other  third  to  be  paid 
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to  his  son  Thomas  at  his  age  of  22 ;  William  is  prbrogatite 

"  .  Court. 

dead,  his  executors  are  just  come  into  the  cause, 

and  are  not  liable  to  costs  ;  Ann's  behaviour  was    ^;^^J|J,i^' 
very  bad,  such  as  removes  any  presumption  aris-        Term, 
ing  from  cohabitation  :  shall  insist  they  have  not 
proved  the  fact  of  marriage. 

Witnesses  for  Ann  Plunkett. 
I.  John  Banks. — Producent  is  deponents 
daughter ;  deceased  courted  her  when  she  was 
between  14  and  16  years  old ;  she  was  virtuously 
educated  ;  deceased  was  then  17  or  18  years  old, 
and  lived  with  his  brother  William ;  deceased  ^ 
publicly  courted  producent  with  his  brother's 
knowledge,  who  used  to  send  his  servant  to  depo- 
nent's house  at  night  for  deceased ;  producent  re- 
ceived hils  courtship  with  deponent's  consent,  but 
deponent  advised  her  not  to  marry  till  she  was  17  ; 
deceased  pressed  producent,  as  she  said,  to  be 
married  privately  and  unknown  to  deponent  at  the 
Fleet ;  deponent  consented  to  their  being  privately 
married  there,  and  she  was  to-live  with  deponent 
till  she  was  17.  On  the  13th  October,  1747,  pro- 
ducent told  deponent  she  was  to  be  married  that 
day  at  the  Fleet ;  she  went  out,  and  when  she  re- 
turned, said  she  had  been  married  at  the  Fleet ; 
the  deceased  supped  that  night  at  deponent's 
house,  and  then  went  home  ;  he  continued  to  visit 
her  every  day  for  five  or  six  months,  and  then 
said  he  was  going  to  Bristol  for  a  fortnight ;  three 
or  four  days  after,  producent  went  away  privately, 
but  by  letter  informed  deponent  she  was  with  her 
husband  in  London ;  about  five  or  six  weeks  after- 
wards, deceased  came  to  deponent  and  owned  to 
him  his  mamage  with  producent ;  from  that  time, 
they  lived  publicly  together  as  man  and  wife,  and 
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**"cfow?^*  his  brother  William  and  his  wife  owned  them  as 


such ;  publicly  lived  as  man  and  wife  at  all  their 
MiohMimai'   lodgiugs,  and  were  owned  as  such  by  William  and 

BMoXrii.  ^^®  ^^^»  ^^^  *^^y  "^^  ^  carry  her  in  their  coach 
to  William's  house  at  Walthamstow;  after  de- 
ceased's deaths  they  visited  producent  as  deceas- 
ed's widow,  and  owned  her  as  such,  and  shewed 
great  regard  to  her;  William  recommended  an 
appraiser  to  her  to  value  deceased's  goods,  and 
make  an  inventory.  Administration  was  granted 
to  deponent  as  guardian  to  Ann;  William  paid 
deponent  money  as  administrator  for  the  use  of 
Ann. 

3.  Int.  Has  heard  producent  was  married  at 
May  Fair  to  Plunkett. 

2.  Ann  Banks.  —  Deponent  is  mother  to  produ- 
cent ;  agrees  exactly  with  the  former  witness ; 
proves  owning  by  deceased's  brother^  and  his  wife 
before  and  after  deceased  s  death. 

3.  Jane  Eugo. — Deponent  was  sent  by  Wheeler, 
a  surgeon,  to  attend  deceased  as  a  nurse  in  his 
salivation ;  he  went  when  deponent  first  came  to 
him  by  the  name  of  Clark,  but  after  lodging  in 
Colman  Street  two  nights,  he  told  deponent  who 
he  was,  and  said  he  was  married  to  Nanny  Banks, 
and  sent  deponent  for  her  to  come  to  him ;  pro- 
ducent came;  deceased  received  her  with  the 
greatest  joy,  and  owned  her  as  his  wife  to  depo- 
nent and  the  surgeons;  and  they  treated  each 
other  as  husband  and  wife ;  William  and  his  wife 
came  to  see  him,  and  they  owned  Ann  as  his  wife. 

4.  Keziah  Allen.  —  Deponent  is  cousin  to  pro- 
ducent; proves  courtship  in  1747^  deponent  was 
married  on  12th  October,  and  producent  was  at 
her  wedding  dinner;  proves  general  reputation, 
that  deceased  and  producent  were  man  and  wife  ; 
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says  deceased  owned  his  marriage  to  deponent ; 
William  and  his  wife  visited  and  owned  her  as 
their  sister  ;  they  visited  producent  the  night  de- 
ceased was  buried,  and  they  carried  her  to  their 
house  in  the  country. 

5.  Sarah  Wise.  —  Deponent  was  servant  to  de- 
ceased and  producent ;  proves  general  reputation, 
and  owning  by  each  other  and  by  deceased's  rela- 
tions, and  that  William  and  his  wife  carried  pro- 
ducent in  their  coach;  producent  and  deceased 
were  sponsors  to  a  child  of  William's  with  their 
aunt  Mrs.  Webb. 

2.  Int.  Deceased  was  apprentice  to  his  brother 
William;  and  often  lay  with  producent  in  the 
evening,  and  afterwards  went  home  to  his  brother's. 
4.  Int.  Gives  producent  a  good  character. 

6.  George  Waugh.  —  Deponent  was  barber  to 
deceased  and  his  father ;  proves  cohabitation  with 
reputation,  and  William's  owning  of  producent. 

7.  Henry  Dickinson.  —  Deponent  was  surgeon 
to  deceased;  in  1748^  when  he  was  salivated, 
swears  that  deceased  told  him  producent  was  his 
wife ;  deceased  said  he  had  been  married  five  or 
six  weeks,  and  desired  deponent  to  keep  it  secret ; 
producent  went  by  name  of  Sharp. 

8.  Rebecca  Gering. — Deponent  was  great-aunt 
to  deceased ;  she  esteemed  producent  to  be  de- 
ceased's wife;  proves  William  and  his  wife's 
owning  her ;  and  that  producent  was  godmother 
to  William's  child,  as  wife  to  his  brother. 

0.  Mary  Webb.  —  Deponent  was  aunt  to  de- 
ceased ;  fully  proves  cohabitation  and  owning  by 
William ;  and  that  producent  and  deponent  were 
godmothers  to  William's  child ;  deponent  always 
esteemed  producent  to  be  deceased's  wife ;  William 
owned  her  after  deceased's  death  as  his  sister. 


Prerogative 
Court. 

Bj-Dtj  after 
Miohtelmas 

Term, 
Deoember  11. 
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Prbrooativb 
Court. 

Bj-Day  after 

Miohaelmas 

Term, 

December  11. 


10.  Mary  Lawley.  —  Proves  cohabitation  with 
reputation,  and  William's  owning  producent  as  de* 
ceased's  wife. 

1 1 .  Samuel  Stokes.  —  Proves  reputation  of 
courtship  and  cohabitation,  and  owning  particu- 
larly by  William. 

2.  Int.  Producent  has  not  an  ill  character. 
3.  Int.  Producent  and  deceased  often  quarrelled, 
but  he  spoke  of  her  as  his  wife. 

12.  Thomas  Anderton,  set.  21.  —  Deponent  is 
apprentice  to  Bates,  a  bricklayer;  in  October 
1747,  Thomas  Sharp  and  producent.  by  name  of 
Ann  Banks,  came  to  the  Fleet ;  Dare,  a  reputed 
parson,  and  Foxall,  were  standing  at  deponent's 
master's  door,  who  kept  a  coffee  house  ;  they  asked 
him  if  they  wanted  a  clergyman,  they  said,  **  Yes," 
and  accordingly  came  into  the  house,  and  were 
carried  into  a  room  upstairs ;  deponent  and  his 
mistress,  Elizabeth  Bates,  and  Foxall  were  pre- 
sent, and  saw  Dare  marry  them ;  all  the  said  wit- 
nesses and  the  parson  are  dead ;  Thomas  Sharp 
seemed  to  be  about  thirty  years  old,  but  producent 
seemed  to  be  very  young ;  deponent  never  saw 
Thomas  Sharp  but  that  time,  but  has  since  seen 
producent  and  knows  she  is  the  same  person  he  so 
saw  married  to  one  Thomas  Sharp;  deponent 
was  told  said  Thomas  paid  Dare  three  guineas  for 
marrying  them ;  deponent  afterwards  called  a 
coach  for  them,  and  Sharp  gave  him  six-pence  ; 
deponent  was  present  out  of  curiosity;  Mrs. 
Bates,  since  dead,  told  deponent  that  Thomas 
pawned  his  watch  to  her  for  half-a-guinea  to  pay 
for  a  certificate,  and  afterwards  came  and  re* 
deemed  it. 

3.  Int.  Deponent  has  never  seen  producent  but 
once  since  said  marriage,   and  that  was  lately. 
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4.  Int.  Never  saw  deceased  but  at  the  time  of  said  prerogative 

Court. 

marriage.  

13.  Mary  Williams.  —  Deponent  was  servant  to  ^:^»J^/'*" 
deceased  and  producent ;  proves  cohabitatK)n  as  Term, 
man  and  wife,  and  owning  by  William  and  his 

wife,  and  producent  being  at  William's  house  at 
Walthamstow  by  invitation;  deponent  esteemed 
them  to  be  man  and  wife. 

14.  John  Cox. — Deponent  appraised  deceased's 
goods,  and  William  desired  deponent  to  give  the 
turn  of  the  scale  to  producent ;  deponent,  appre- 
hended producent  was  deceased's  widow. 

15.  Edward  Myre. — Deponent  was  groom  to 
deceased's  father,  and  afterwards  to  his  son,  Wil- 
liam ;  proves  deceased  kept  company  with,  and 
was  reputed  to  court,  producent,  who  had  a  good 
character ;  says  deceased  owned  his  marriage  to 
deponent,  and  he  used  to  call  producent  wife  ; 
William  and  his  wife,  and  producent,  used  to  go 
into  the  country  together  in  William's  coach. 

16.  John  Carter.  —  Deponent  was  servant  to 
John  Banks;  proves  courtship ;  says  he  once  heard 
deceased  ask  producent  to  marry  him ;  gives  pro- 
ducent a  good  character ;  says  deceased  and  produ- 
cent cohabited  together  as  man  and  wife. 

17.  Elizabeth  Jenner.  —  Proves  reputation  of 
courtship,  and  of  producent  being  deceased's  wife. 

3.  Int.  Has  heard  producent's  mother  say,  pro- 
ducent was  married  at  St.  Paul's  ;  but  before  de- 
ponent thought  producent  had  been  debauched  by 
deceased. 

18.  William  Mead.  —  Proves  exhibit  C;  but 
says  the  name,  William  Sharp,  is  a  little  unlike 
said  William's  hand. 

19.  Mary  Barnard.  —  Deponent  attended  pro- 
ducent on  her  miscarriage  at  the  desire  of  William's 
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Prerogative  wife,   who  bid  deponent  go  to  Mrs.  Sharp;  de- 

1      ponent  is  midwife  to  William's  wife;   deponent 

^i!hMi™»    esteemed  producent  to  be  deceased's  wife. 
Terio.  20.*  Mary  Siggs.  —  Proves  that  producent  was 

often  at  William's  house ;  and  once  producent  and 
deceased  were  there  together,  and  producent  was 
called  Mrs.  Sharp,  and  treated  as  deceased's 
wife. 

4.  Int.  Deponent  never  heard  deceased  call 
producent  his  wife. 

21.  John  Bayley.  — William  and  his  wife  often 
invited  deceased  and  producent  to  dinner,  by 
name  of  Mr.  and  Mrs.  Sharp  ;  deponent  esteemed 
them  to  be  man  and  wife  ;  and  producent  after  de* 
ceased's  death  used  to  come  to  William's  house. 

Witnesses  for  William  Sharp. 

1.  Eleanor  Booth.  —  Deponent  knew  deceased 
and  Ann  by  their  lodging  near  deponent;  she 
passed  for  deceased's  wife,  and  went  by  his  name, 
but  deponent  never  heard  him  call  her  wife ;  gives 
Ann  a  bad  character;  sajs  she  kept  company 
with  lewd  men  while  she  lived  with  deceased,  as 
she  has  herself  told  deponent ;  and  used  to  pick 
up  men  and  bring  them  home  with  her ;  and  she 
used  to  get  drunk. 

2,  Int.  Deponent  was  acquainted  with  Ann 
only  two  months.  4.  Int.  Deponent  esteemed 
Ann  and  deceased  to  be  married ;  and  they  owned 
it.  6.  Int.  Proves  William  treated  ministrant  as 
a  sister ;  deponent  always  esteemed  them  to  be 
husband  and  wife.  17.  Int.  William  called  her 
by  name  of  Sharp. 

2.  Elizabeth  Chambers. — Deponent's  daughter 
is  wife  to  William  Sharp  ;  deceased  and  Ann 
did  not  behave  to  each  other  as  man  and  wife  : 
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Bf-Dty  Aftet 
MteliMliniui 

T«tu, 
D«e4Wiber  11. 


for  he  did  not  call  her  "  my  dear  Nan,"  &c.*btit  PRMooAtivt 

--      ,  Court. 

"  Nan  '  and  **  Brim."  Upon  talking  of  marriage, 
Ann  said  she  was  married  at  Cripplegate  Church  ; 
deceased,  who  was  present,  said  it  was  a  damned 
He ;  from  thence  deponent  believed  they  were 
not  married. 

7.  Int.  It  was  rumoured  that  deceased  had  run 
away  with  Ann  Banks;  ministrant  was  godmo- 
ther to  a  child  of  deponent's  daughter.  10.  Int. 
William  entertained  ministrant  at  his  house  after 
deceased's  death. 

3.  Eleanor  Read.  —  Deponent  is  sister  to  Wil- 
liam's wife ;  says  deceased  and  Ann  did  not  live 
with  reputation  as  man  and  wife;  she  was  a 
drunkard. 

8.  Int.  Ministrant  was  at  the  christening  of  de- 
ponent's brother's  child. 

4.  Thomas  Read.  —  Deponent  is  husband  to 
Eleanor  Read  ;  does  not  know  whether  deceased 
and  Ann  lived  together  as  husband  and  wife  or  not. 


Judgment — Sir  George  Lee. 
Upon  this  evidence  there  being  some  proof  of  a 
fact  of  marriage  by  one  witness,  and  cohabitation 
and  an  uniform  owning  by  both  parties,  and  their 
relations,  and  particularly  by  William  Sharp,  who 
had  been  the  party  in  the  cause,  I  pronounced  for 
the  marriage  and  for  Ann's  interest,  and  condemned 
the  executors  in  costs,  to  be  paid  out  of  their  tes- 
tator's assets. 


Upon  this  cause,  the  case  of  Bond  and  Bond,  in 
the  Prerogative,  in  which  case  I  gave  sentence  on 
27th  November  1764,  was  mentioned :  the  case  was 
thus  ;  John  Bond  had  lived  with  Sarah  as  his  wife 
for  many  years,  and  had  eight  or  nine  children  by 
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By-Daj  aft«r 

Miohaelmtt 

Tenn, 

Deoember  11. 


PftBRooATi¥i  herf  six  of  whom  are  living;  she  was  at  first  his 
^  1  servant,  and  he  had  a  bastard  by  her,  but  after- 
wards he  declared  he  had  married  her,  and  from 
that  time  they  constanly  lived  with  reputation  as 
man  and  wife,  and  were  esteemed  such ;  all  but 
the  first  child  were  baptized  as  legitimate ;  the  de« 
ceased's  nearest  relations  and  neighbours,  who 
were  examined  in  the  cause,  swore  they  treated  and 
esteemed  her  to  be  the  deceased's  wife,  and  particu- 
larly that  William  Bond,  the  deceased's  son,  by  a 
former  wife,  always,  during  his  father's  life,  treated 
and  behaved  to  her  as  his  father's  wife ;  upon  the 
deceased's  death,  Sarah,  as  widow,  prayed  adminis* 
tration,  and  was  opposed  by  William  Bond,  the  son, 
who  denied  her  interest;  she  pleaded  a  fact  of  mar- 
riage by  a  particular  clergyman,  one  Moses  Thomas, 
at  Penkridge,  in  Staffordshire,  but  she  failed  as  to 
proof  of  the  fact  of  marriage,  and  of  the  death  of 
Moses  Thomas,  to  either  of  which  she  did  not  ex- 
amine any  witness,  but  she  fully  proved  reputable 
cohabitation,  uniform  owning,  and  particularly  by 
the  son,  and  also  the  birth  and  baptisms  of  several 
children  as  legitimate,  and  entries  of  such  baptisms 
in  the  parish  register. 

Upon  this  evidence  I  pronounced  for  the  mar- 
riage, decreed  administration  to  her,  and  con- 
demned the  son  in  costs. 


Bj-Bmy,  Pelham  agaiTist  Newton. 

A  tetutrix  dt-      Lucv  Woodcock,  dcccascd,  made  her  will,  dated 

reeU  b«r  cxe-  j*  ,«-.  ,  it.  j- 

oaton  toddiv«r  21st  January  1754,  and  a  duplicate  executed  m 

eertiia  lealed- 

np  paroeln  an- 

opened  to  oertain  penom  named.    The  Coart  decreed  theae  parcela  to  be  opened  io  the  preaenoe 

of  the  Regiater,  a  achedale  to  be  made  of  the  oonteota,  and  to  bo  prof  ed  aa  a  codicil. 
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presence  of  three  witnesses ;  appointed  Mr.  Hay,  prwooativb 

Colonel  Pelham,  and  Mr.  Cust,  executors,  and 1 

gave  the  residue  to  Colonel  Pelham.  On  25th  ^i^h^^itJ^' 
April  1754  she  made  a  codicil,  marked  B.  signed  Term, 
by  her,  but  not  witnessed ;  8th  May  1754,  made 
a  codicil,  marked  C.  all  of  her  own  hand- writing ; 
13th  May  1754  made  another  codicil,  marked  D. 
at  the  bottom  of  her  will,  which  she  signed ;  20th 
August  1752  made  another  codicil  marked  E. 
signed  by  her ;  7th  June  1753  made  another  codi- 
cil, marked  F.,  wrote  but  not  signed  by  her,  and 
she  also  wrote  a  paper  marked  G.  in  which  she 
directs  her  executors  to  deliver  certain  parcels 
sealed  up,  and  directed  to  certain  persons,  which 
were  in  a  small  iron  chest,  to  the  persons  to  whom 
they  were  directed,  unopened ;  and  desired  those 
persons  would  not  tell  one  another  what  was  con-  * 
tained  in  their  respective  papers.  In  her  will 
there  was  a  clause  to  this  effect,  that  such  papers 
as  should  be  found  signed  by  her,  and  such  parcels 
as  should  be  found  directed  by  her,  should  be 
taken  as  codicils.  A  caveat  was  entered  by  Mrs. 
Newton,  second  cousin  and.  next  of  kin  to  de- 
ceased, she  prayed  scripts  and  scrolls,  which 
Colonel  Pelham  gave  in  with  an  affidavit ;  Mrs. 
Newton's  proctor  declared  she  would  give  no  op«- 
position.  Colonel  Pelham  in  court  declared  he 
was  willing  to  take  probate  of  the  will,  and  all  the 
above-mentioned  papers,  but  desired  the  opinion 
of  the  Court  what  he  ought  to  do  with  respect  to 
the  parcels ;  whether  he  ought  to  deliver  them  un- 
opened or  not  ? 

Judgment  —  Sir  George  Lee. 
[  was  of  opinion  he  could  not  safely  deliver  them 
unopened,  for  if  he  should  be  called  to  an  inven- 
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I>ec( 


II. 


PftEROQATiYi  tory,  he  could  not  give  in  one  on  oath,  without 

knowing  what  was  contained  in  those  parcels,  and 
if  he  assented  to  them  as  legacies,  and  there  should 
not  be  assets  sufficient  to  pay  the  debts,  he  would 
be  guilty  of  a  devastavit.  I  therefore  decreed  those 
parcels  to  be  opened  in  presence  of  the  register,  to 
see  what  was  contained  in  them ;  they  were  ac* 
cordingly  opened  in  court,  and  they  contained  bank 
notes,  some  of  20/.  and  some  of  30/.  each,  of 
which  a  schedule  was  made,  of  the  names  of  the 
persons,  and  of  the  sum  contained  under  each  per- 
son's name,  to  be  added  as  a  codicil  to  the  will, 
and  decreed  probate  of  the  will,  and  all  the  afore- 
said papers  to  the  executors. 


By-Dij,      Gascoyne  agoinst  Pkiddl£,  by  her  Guardian. 

I>Member  11. 

T^Sn*°b"  ^*  ^^y*  fo*"  Gascoyne. — Martha  Priddle,  de- 
hMd.wriiiDgr  of  ceased,  made  her  will  dated  the  13th  April,  1754, 
ofir^rukd?"*'   all  wrote  with  her  own  hand  ;  executed  it  in  the 

presence  of  her  mother  and  sister,  appointed  Ed- 
ward Gtascoyne  executor  and  residuary  legatee; 
Ann  Priddle,  deceased's  sister,  by  her  guardian 
opposed  the  will ;  Gtiscoyne  propounded  it,  and 
called  in  the  mother  and  all  the  next  of  kin  to  see 
the  will  proved  by  witnesses  by  citation  with  in- 
timation ;  nobody  appeared  but  the  guardian  for 
Ann  Priddle ;  the  executor  gave  in  an  all^;ation, 
in  which  he  pleaded  the  handwriting  of  deceased  s 
mother  and  sister  as  witnesses  to  the  will. 


Dr.  Pinfold,  for  Ann  Priddle.  —  Said  deceased 
had  made  other  wills  subsequent  to  this,  by  which 
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this  was  destroyed  ;  and  from  thence  the  opposi-  prwooativb 
tion  to  this  will  arose  ;  he  objected  to  the  allega- 
tion that  the  mother  and  sister  were  living,  and 
therefore  their  handwriting  could  not  be  pleaded, 
for  when  persons  are  living,  their  testimony  must 
be  had  either  as  witnesses,  or  by  their  answers. 


Bj-Daj  after 

flfichaelmts 

Tflrm, 

December  II. 


Judgment  —  Sir  George  Lee. 
But  I  was  of  opinion  it  was  proper  to  plead 
their  handwriting  under  the  circumstances  of  this 
case  ;  for  first,  without  pleading  their  handwriting 
Gascoyne  crould  not  have  their  answers  to  that  fact ; 
secondly,  the  mother  did  not  appear,  and  there- 
fore, he  could  not  have  her  answers ;  but  yet  as 
she  was  made  a  party,  and  they  proceeded  against 
her  in  posnam,  they  could  not  examine  her  as  wit- 
ness, and  so  Gascoyne  would  be  deprived  of  that 
material  circumstance  that  the  mother  and  sister 
attested  the  will,  if  he  should  not  be  allowed  to 
plead  and  prove  their  handwriting.  I  overruled 
the  objection,  and  admitted  the  allegation. 


Stratton  and'  Stratton  against  Ford  and 

Others. 


Bj-Dty, 
Deoemberll. 


Dr.  Hay^  for  Susannah  Stratton.^ — ^John  Strat- 
ton, Esq.  deceased,  made  a  will  and  two  codicils ; 
appointed  his  widow  Susanna  Stratton,  John  Strat- 
ton and  William  Ford  executors.  The  will  and 
first  codicil  are  admitted  on  all  hands  to  be  good; 
but  Mary  Ford,  cousin  and  next  of  kin  to  deceas- 
ed opposes  the  second  codicil ;  by  the  will  she  has 
a  legacy  of  1500/.,  which  is  revoked  by  the  second 

VOL.  II.  E 


Not  nraal  to 
gruit  an  admi- 
niatralioD  jwn- 
(2aii<«  Ku  to  ei- 
ther of  the  par- 
tiea  oootestiag 
anit,  bot  to 
aome  indiffereot 
peraoD. 


50  CASES  DETERMINED  IN  THE 

****oo^*"^^  codicil;  all  parties  agree  that  it  is  necessary  to 

1     have  an  administration  pendente  lite^  but  the  ques- 

MiStJiBw'  ^^^  ^®'  whether  it  shall  be  granted  to  all  the  exe- 
T^rm,  cutors  jointly,  or  to  the  widow,  Susanna  Stratton 
solely,  or  to  one  named  by  her  ?  John  Stratton 
has  by  his  proxy  consented  that  it  shall  be  granted 
solely  to  the  widow,  or  to  a  person  named  by  her. 
William  Ford,  the  other  executor,  who  is  son  to 
Mary  Ford,  the  party  joins  with  his  mother  in  de- 
siring it  should  be  granted  to  all  the  executors ; 
the  widow,  who  has  the  residue  of  the  personal 
estate  is  principally  interested ;  the  inventory 
amounts  to  22,475/.  6^.  1  \d. ;  the  legacies,  sup- 
posing the  second  codicil  to  be  good,  amount 
only  to  3,600/.,  so  the  residue  is  18,875/.  6^.  lid. 
The  effect  of  the  administration  will  in  a  great 
measure  be  defeated  if  Ford  the  executor  is  joined 
in  it. 

Judgment  —  Sir  George  Lee. 
I  thought  inconvenience  would  arise  from  grant- 
ng  administration  to  all  the  executors ;  it  has  not 
been  usual  to  grant  it  to  any  of  the  parties,  but  to 
some  indifferent  person  ;  the  widow  has  the  great- 
est interest,  and  John  Stratton  joins  with  her.  I 
therefore  decreed  administration  pendente  Hte  to  be 
granted  to  a  person  to  be  named  by  the  widow, 
giving  security,  who  shall  justify  on  oath  to  the 
full  value  of  the  inventory,  and  notice  of  the  name 
of  the  sureties  to  be  given  to  the  other  party  three 
days  before  the  administration  passes  under  seal. 
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PrBROOATI¥B 
COORT. 


GiRARDOT  BuissiEREs  agaifist  Albert,  by  her 

Guardian.  ^  ^^'P^^', 

Dr.  Paul,  for  the  Uncles. — Girardot  Reau  de-  ^»  «••••  •^  "- 
ceased  made  a  will,  dated  the  30th  June,  1736,  ^^J:^^Zl 
appointed  John  Macguire  and  Andrew  Girardot  ^ita^"^ 
executors;  Macguire  died  before  the  testator :  An-  whenthejcon- 
drew  uirardot  survived  him,  but  died   without  **»•' »'  ■»*«^» 
taking  probate ;  €ill  the  legatees  named  in  the  will  ^l!  in^w 
are  dead ;  the  deceased  died  a  bachelor,  leaving  ^^"!^^^l  "^^ 
three  uncles  by  his  mother,  and  a  nephew  and 
niece  by  two  sisters ;  the  uncles  are  in  the  same 
degree  of  kindred  as  the  nephew  and  niece,  as  ap- 
pears by  the  arbor  consanguinitatis ;  this  case  must 
be  ruled  by  the  statutes. — Stat.  31  Edw.  3.  Ad- 
ministration shall  be  granted  to  the  next  most  law- 
ful friend.     Stat.  21  Hen.  8.  c.  6.  and  stat.  22  & 
23  Car.  2.  c.  10.  give  administration  to  the  widow 
or  next  of  kin  ;  the  only  question  is,  whether  the 
uncles  and  the  nephew  and  niece  are  not  in  the 
same  degree  of  kindred  to  thm  deceased ;  if  they 
are,  they  are  equally  entitled  to  administration  and 
distribution. 

Dr.  Simpson,  same  side. — Uncles  are  not  ex- 
cluded by  nephews  or  nieces ;  civil  law  directs 
in  cases  testamentary,  no  representation  beyond 
brothers'  and  sisters'  children,  and  representation 
then  takes  place  only  when  a  brother  or  sister  to 
the  intestate  is  living.  Walsh  and  Walsh,  Prece- 
dents in  Chancery,  764.  Prerog.  1714,  Flower 
and  Flower.  Prerog.  1736,  Pearce  against  Pearce. 
Prerog.  1724,  Davis  against  Davis  Harris  and 
Page ;  in  all  those  cases,  held  that  the  uncle  was 
in  equal  degree  with  the  nephew. 
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p«EROGATirE  JDr.  Hay^   for  Ann  Albert,  the  Niece. — The 

1  question  is,  whether  the  uncle  is  entitled  to  distri- 

Bv.i>aj  after  bution  with  the  niece  ?     In  Flower's  case,  the  un- 

Term.  clc's  Hglit  wos  determined  only  incidentally ;  the 

Deceinb«K  11,  ,  .  .  ,..|     j    .  ^    -•       •     -l 

nephew  or  niece  is  entitled  jwre  representatumts  by 
Stat.  22  &  23  Car.  2.  c.  10.  sect.  6.  Secondly,  in 
her  own  right  the  niece  is  preferable  to  the  uncle 
by  common  law ;  the  brother  as  to  lands,  is  in  the 
first  degree,  1  Vent.  423,  Collingwooifs  case ;  and 
so  his  son  or  daughter  is  in  the  second  degree, 
1  Peere  Williams,  fol.  50.,  Blackburn  and  Davis; 
with  regard  to  personal  estate,  the  law  of  the  land 
is  the  rule.  The  Civil  Law  prefers  the  brother  to  the 
grandfather ;  Law  of  the  Twelve  Tables,  altered 
by  the  Senatus  Consultum  Tertullianum :  by  Code  de 
Success. .  the  lister  is  preferred  to  the  grandmother,, 
Novell.  118.  ch.2.  Voet.  lib.  38.  tit.  17.  st.  13.; 
the  brother  succeeds  with  the  father,  Vinnius  ratio 
succedendi,  lib.  3.  tit.  6  ;  Chancery,  January  14, 
1764  ;  Evelyn  against  Evelyn — John  Evelyn  died 
intestate,  the  question  was,  whether  Charles  Eve- 
lyn, the  brother  of  the  intestate  was  entitled  to  his 
whole  personal  estate,  or  whether  Sir  John  Eve- 
lyn, the  intestate's  grandfather  should  share  equally 
with  him  ?  Lord  Chancellor  Hardwicke  decreed 
the  whole  to  the  brother ;  upon  that  cause  these 
cases  were  cited,  which  are  not  in  print — Poole 
against  WilskaWy  Chan.  Bill,  brought  by  a  grand- 
mother to  share  the  intestate's  estate  with  the  bro- 
ther, held  the  brother  should  take  all ;  20th  No- 
vember, 1749,  at  the  Rolls,  Norbury  against  Vicars, 
same  determination.  By  the  Civil  Law,  the  compu- 
tation of  degrees  is  made  through  the  grandfather 
to  the  uncle  ;  in  stat.  Car.  2.  there  are  no  exclu- 
sive words  to  hinder  a  niece  from  taking  by  repre- 
sentation, though  the  intestate  did  not  leave  a 
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brother  or  sister ;  det^minations  should  be  uni-  ?«""«*'«»« 

Coil  R.T 

form  between  this  Court  a&d  Chancery. 


Judgment  —  Sir  George  Lee. 
I  said  that  it  was  a  settled  point  that  nephews 
and  nieces  never  took  by  representation,  but  when 
they  concurred  with  a  brother  or  sister  of  the  in- 
testate ;  in  other  cases  they  took  per  capita  in  their 
own  rights  as  in  the  case  cited  of  Walsk  and  Walsh. 
The  common  law  with  respect  to  lands  did  not  com- 
pute the  father,  but  reckoned  brothers  in  the  first 
degree,  without  the  mediation  of  the  father,  but 
that  was  founded  on  the  principles  of  the  feudal 
law,  which  would  not  suffer  lands  to  ascend  to  the 
father,  because  he  was  presumed  to  be  old,  and 
not  so  fit  as  the  brother  for  military  service ;  the 
case  of  Evelyn  and  Evelyn,  and  the  others  cited  in 
that  case,  were  not  in  print,  and  therefore  one 
could  not  see  exactly  upon  what  those  determina- 
tions were  founded  ;  possibly  the  questions  might 
arise  upon  money,  that  by  settlements  or  agree- 
ments, was  to  be  laid  out  in  lands,  and  if  so,  it  is 
to  be  considered  as  land ;  but  be  it  as  it  will,  I 
could  not,  upon  a  case  mentioned,  by  information, 
varyfirom  settled  determinations  in  this  court.  The 
uncle  and  nephew  are  clearly,  by  the  Civil  Law, 
(which  rules  in  this  court  in  testamentary  cases), 
in  the  same  degree  of  kindred,  viz.  in  the  third  de- 
gree. Sir  Charles  Hedges,  in  Flower's  case,  and 
Dr.  Bettesworth,  in  Pearce's  case,  determined  that 
the  uncle  was  equal  in  degree  and  distribution 
with  the  nephew ;  and  by  the  statutes,  the  ordi- 
nary is  ministerial  to  grant  administration,  and 
make  distribution  to  the  next  of  kin  in  equal  de- 
gree. I  cannot  vary  from  the  determinations  of 
this  court,  and  therefore  I  pronounce  that  the 
uncles  are  equally  entitled  to  distribution  with  the 
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pRBRooATivB  nicce  and  nephew ;  and  as  the  latter  are  both  mi- 

1     nors,  I  decree  the  administration  to  the  uncle  who 

^idlaehlllr   ^^  praycd  it,  viz.  Buissieres. 

TenB, 
neoemberll. 


Bj-Dty, 
DeMBubtr  11. 


An  exeovtru 
•ppobted  bj 
impliefttioo. 


Natlor,  by  her  Guardian,  against  Stainsbt, 

formerly  Leah. 

Edward  Catlin,  deceased,  left  Naylor,  a  minor, 
his  niece  and  next  of  kin :  he  made  his  will,  wrote 
by  himself,  gave  a  legacy  therein  to  Eleanor  Tay- 
lor, who  died  before  him,  gave  legacies  to  several 
other  persons,  among  the  rest,  gave  several  lega- 
cies to  his  daughter-in-law,  Mary  Leah,  now  Stains- 
by,  immediately  after  which  legacies  follow  these 
words  :  ''  Bid  should  the  within-named  Mary  Leah 
be  not  livings  I  do  constitute  and  appoint  Eleanor 
Taylor  my  whole  and  sole  executrix  of  this  my  last 
will  and  testament^  and  give  her  the  residue.^* 
The  counsel  for  Naylor,  the  niece,  insisted  that 
Eleanor  Taylor  was  appointed  executrix  and  resi- 
duary legatee,  and  that  she  having  died  before  the 
testator,  he  was  intestate  as  to  the  residue,  and 
that  administration  cum  testamento  must  be  granted 
to  the  niece,  Naylor,  as  next  of  kin.  On  the  con- 
trary, the  counsel  for  Mary  Leah  insisted  that  she 
was  appointed  executrix  by  implication,  and  that 
Eleanor  Taylor  was  only  substituted  executrix,  &c. 
in  case  Leah  should  die  in  the  testator's  lifetime, 
and  consequently  that  probate  ought  to  be  granted 
to  her ;  and  upon  consideration  of  the  will,  I  was 
of  that  opinion,  and  decreed  probate  to  Mary  Leah 
now  Stainsby,  as  executor  (a)  by  implication,  ac- 
cording to  the  tenor  of  the  will. 

(a)  Many  ways  and  by  divers  words  one  may  be  made  executor, 
although  not  expressly  so  named  in  the  will.  Wentworth,  O.  E. 
p.  9. — See  also  Grcmt  v.  Leslie,  and  the  authorities  cited  on  this 
point.     3Phill.  116. 
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Brotherton,    surviving    Executor  of   Lady      doo.i6-it. 
Cooper  Winford,  alias  Hellier,  against 
Hellier^  byhis  Guardian,  and  Barrington. 

Dr.  Hay,  for  Samuel  Hellier,  by  his  guardian «  a  wiii  roand 
—Samuel  HelUer,  Esq.  left  at  his  death  a  widow,  't^^':,y^. 
the  Lady  Cooper  Winford,  whose  first  husband  L%^^l!jia; 
was  Sir  Thomas  Cooper  Winford,  and  a  son  by  a  *»"*  »f  '*  ^•'^' 
former  wife,  Samuel  Hellier,  the  minor,  and  party  tobTravifJabj 
in  this  cause;  pending  the  suit  Lady  Winford  died,  \^"S^^1 
and  made  Brotherton  her  executor.      On  the  de-  "*  V  *^  "' 
ceased's  death,  caveat  was  entered  on  behalf  of  bidgifenfor 
the  son,  who  chose  one  Elizabeth  Harris,  his  guar*      *"** 
dian ;  this  caveat  was  warned  by  the  widow ;  Sa- 
muel, the  son,  who  was  the  deceased's  only  child, 
propounded  a  will  marked  No.  2,  which  appears 
to  be  cancelled,  but  with  which  will  annexed,  his 
guardian  prays  administration  may  be  granted  to 
her,  for  the  use  and  benefit  of  the  minor ;  the 
single  question  will  be,  whether  this  paper  was  not 
uncancelled  at  deceased's  death?   The  deceased 
died  on  Friday  22d  November  1751 ;  the  will  is 
dated  1 2th  February  1736-6;  all  wrote  by  de- 
ceased, it  was  executed  in  presence  of  three  wit- 
nesses, this  will  was  made  during  the  life  of  his 
second  wife,  the  mother  of  his  son  Samuel ;  but 
before  said  son  was  bom,  he  made  his  wife  sole 
executrix,  and  substituted  his  child,  if  he  should 
have  any  by  her.     On  10th  October  1761,   de- 
ceased, being  then  in  si^bad  state  of  health,  sent 
for  Mr.  John  Harris,  who  lived  about  eight  miles 
from  him,  in  Staffordshire,  and  was  his  uncle  and 
attorney ;  when  he  came,  deceased  told  him  he 
had  made  a  will,  and  then  gave  him  verbal  in* 
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prrrogativb  structions  for  making  a  codicil,  and  deceased  de- 
^°°'^'^'  sired  it  might  be  kept  private  from  his  wife,  Lady 
Pw.  16-17.  Winford,  and  ordered  Harris  to  get  the  codicil 
settled  at  London,  pursuant  to  his  said  verbal  in- 
structions, and  then  said  his  will  was  in  his  upper 
study ;  Harris  drew  a  codicil,  and  shewed  it  to 
Mr.  Thomas,  one  of  the  clerks  in  chancery,  who 
corrected  and  settled  it.  On  12th  November  1761, 
Harris  returned  home  from  London ;  in  his  ab- 
sence deceased  sent  for  him,  and  again  on  the 
14th  November,  he  sent  to  Harris  to  come  to  him 
immediately  on  business  of  consequence,  which  he 
said  HaiTis  knew  of,  next  day  Harris  went  to  de- 
ceased with  the  codicil  marked  No.  1 ;  when  Har- 
ris came,  Lady  Winford  was  in  the  room  with  de- 
ceased, and  as  soon  as  she  went  out  of  the  room, 
deceased  asked  Harris  if  he  had  brought  the  co- 
dicil; Harris  delivered  it  to  him,  and  deceased 
began  to  read  it,  but  Lady  Winford  returning,  de- 
ceased put  it  into  his  pocket,  she  staid  all  the 
rest  of  the  day  in  the  room  with  deceased,  but 
at  night  deceased  told  Harris  he  would  rise  at 
eight  the  next  morning,  and  then  the  affair  should 
be  done ;  deceased  accordingly  did  rise  at  eight 
the  next  morning,  which  was  two  hours  before  his 
usual  time ;  Lady  Winford  having  notice,  of  de- 
ceased's rising,  came  to  him  in  three  or  four  mi- 
nutes, and  staid  with  him  all  the  morning  till  his 
physician  came,  who  allowed  him  to  be  carried 
down  stairs,  and  he  bad  company  with  him  all 
that  day  ;  at  night,  Harris  said  he  must  go  home ; 
deceased  desired  him  td4  return  on  Wednesday, 
20th.  On  that  day  deceased  was  engaged  in  bu- 
siness with  his  tenants,  and  his  wife  was  present, 
so  nothing  was  done;  he,  Harris,  staid  till  the 
next  day,  but  deceased  was  still  prevented  from 
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Deo.  16-17. 


doiog  any  thing;  Mr.  Harris  then  appointed  to  ^*^*^°*"^ 
come  again  on  the  2d  of  December,  deceased  de- 
sired him  to  be  punctual,    one  Mr.  Onion  was 
then  present.    The  codicil.  No.  1,  was  found  in 
deceased's  pocket  the  night  he  died.     Lady  Win- 
ford  was  deceased's  third  wife,  he  had  great  af- 
fection for  his  son.    Before  marriage  with  Lady 
Winford,  an  agreement  was  made  that  she  should 
settle  200/.  a-year,  of  her  estate,  on  deceased  for 
life,  then  to  her  for  life,  and  the  issue  of  their 
bodies,  remainder  to  Mr.  Hellier's  heirs ;  and  he 
settled  200/.  a-year  on  her  in  the  same  manner. 
They  were  married  in  1746,   she    never  would 
carry  this  agreement  into  execution  on  her  part, 
but  he  did  on  his ;  the  codicil  was  partly  made  to 
enforce  this  agreement,  for  he  left  his  wife  lega- 
cies therein,  on  condition  she  carried  the  agree- 
ment into  execution.     The  codicil  revokes  the  ap- 
pointment of  Lord  Ward  as  executor  of  the  will, 
but  he  is  not  named  an  executor  in  the  will ;  Har- 
ris says  it  was  his  mistake,  arising  from  deceased 
saying  Lord  Ward  should  not  be  executor.  Search 
was  made  on  23d  and  24th  of  November  for  a  will 
in  deceased's  upper  study,  but  none  found,  till 
Lady  Winford  directed  them  to  look  in  the  yellow 
room ;  it  was  found  cancelled  in  a  bureau  in  said 
yellow  room ;    Martha    Founds  admits  she   put 
papers   by  deceased's  orders  into  said  bureau. 
Founds,  on  finding  the  will,  declared  that  about  a 
fortnight  before  his  death  deceased  bid  her  lock 
up  some  papers  in  the  said  bureau,  and  she  saw  the 
will  among  them;  five  or  six  weeks  before  his 
death,  he  ordered  new  locks  to  be  put  on  this  bu- 
reau ;  the  deceased  esteemed  this  paper  to  be  his 
will ;  in  1748  he  recognised  it  to  Daniel  Williamson, 
and  said  it  was  made  in  his  former  wife's  time. 
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PRKitoGATiTB  and  that  Daniel's  mother  was  a  witness  to  it ;  she 

II     is  a  witness  to  the  will  pleaded ;  a  year  before  he 

D^  16-17.    died,  he  recognized  it  to  Onion,  and  in  the  April 
before  his  death  he  told  Sarah  Huntback  that  he 
had  taken  care  that  Harris  should  not  be  a  trustee 
for  his  son,  and  Harris's  name  as  a  trustee  is  struck 
out  of  this  will ;  Sarah  Wheeler  says,  that  about 
a  month  before  deceased's  death,  she  was  dusting 
deceased's  room,  and  then  found  this  will  wrapt 
up  carefully,  and  another  witness  confirms  her; 
Wheeler  saw  this  will  again  on  the  23d  Novem- 
ber, and  found  it  in  a  drawer  of  the  bureau  in  the 
bow-window  room ;  on  the  24th  November,  in  the 
evening,  it  was  found  in  the  yellow  room ;  Wil- 
liam Tolly,    deceased's  servant,    took  his  keys, 
did  not  give  Harris  the  key  where  this  will  was, 
but  kept  it  from  deceased's  death  to  the  24th  No- 
vember at  night.    We  suppose.  Tolly  took  the 
will  out  of  the  bureau  in  the  bow- window  room 
and  cancelled  it,  and  then  put  it  into  the  scrutoire 
of  the  yellow  room ;  Tolly  and  the  two  Wrights 
are  legatees  in  Lady  Winford's  will  and  codicils. 
Two  points  —  first,  we  shall  insist  there  is  strong 
presumptive  evidence  that  it  was  cancelled  by  di- 
rection of  Lady  Winford.      Second,  that  it  was  not 
cancelled  by  the  deceased ;  many  witnesses  swear 
they  believe  Lady  Winford  would  not  be  guilty  of 
cancelling  a  will. 

Dr.  Smalbroke,  same  side.  —  Deceased's  bond 
for  securing  the  marriage  agreement  was  delivered 
to  Mr.  Willmott,  Lady  Winford's  brother;  two 
years  after,  Willmot  returned  it  to  deceased ;  about 
a  month  before  deceased's  death,  he  had  his  pa- 
pers brought  down  from  the  upper  study,  and  this 
will  was  brought  down  with  them;  a  fortnight 
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after,  deceased  ordered  it  to  be  put  into  the  bureau  f»erooat!y« 

in  the  yellow  room ;  Tolly  was  to  watch  the  corpse     1 

the  night  deceased  died,  but  his  lady  would  not  let  ^^^  ^^*''- 
him ;  we  conclude  that  he  lay  in  the  bow-window 
room  in  order  to  cancel  the  will.  Founds  swears 
directly  contrary  to  her  declaration ;  on  the  24th 
November,  William  Wright  desired  Sarah  Wheeler 
to  take  no  notice  that  she  had  seen  the  will  before 
deceased  died. 

Dr.  Pinfold,  contr^,  for  the  executor  of  Lady 
Winford. — Deceased  died  about  six  in  the  evening 
of  Friday,  the  22d  November,  1751 ;  his  son  by 
his  second  wife  was  aged  about  15 ;  he  appears 
by  his  guardian  Elizabeth  Harris ;  the  will  is  can- 
celled by  tearing  off  the  name  and  seal ;  they 
pleaded  that  this  vnll  v^ras  uncancelled  at  deceas- 
ed's death,  and  that  Tolly  saw  it  uncancelled  after 
deceased's  death,  they  moved  to  examine  Lady 
Winford  and  Tolly  on  interrogatories,  but  the 
Court  rejected  the  motion.  Lady  Winford's  cha- 
racter is  material ;  Sarah  Huntback,  grandmother 
to  the  minor,  swears  she  believes  Lady  Winford 
would  not  destroy  a  will ;  though  deceased  was  in 
a  bad  state  of  health,  his  death  was  sudden  and 
unexpected,  when  it  happened  ;  she  fainted  away 
on  being  told  of  it^  she  that  night  desired  Mr. 
Draper  to  send  for  Mr.  Harris,  Dr.  Wilkes,  and 
Mrs.  Huntback;  Harris  came  that  night,  the 
others  the  next  day ;  Harris  said  there  was  a  will  as 
deceased  had  told  him  in  the  upper  study ;  search 
continued  all  the  23rd  and  24th  November  in 
vain;  Lady  Winford  asked  them  if  they  had 
searched  the  bureau  in  the  yellow  room?  they 
said,  **  No,"  and  then  went  and  found  it  cancelled 
in  the  bureau  there ;  no  witness  saw  it  uncan- 
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prerooativr  celled.  We  have  proved  Lady  Winford  left  Har- 
_!L!!l  ris  and  deceased  alone,  and  that  there  was  full 
Deo.  16-17.  opportunity  for  deceased  to  have  executed  the  co- 
dicil if  he  had  thought  proper.  Wheeler  tells  a 
strange  story  about  the  will ;  says  she  cannot  tell 
whether  it  was  uncancelled  when  she  saw  it ; 
Harris  lay  in  the  yellow  room  with  Draper  the 
night  deceased  died,  where  the  will  was  found ; 
deceased  was  very  busy  some  time  before  his  death 
in  sorting  his  papers  ;  Tolly  kept  the  key  of  this 
bureau  in  deceased's  lifetime.  Tolly  lay  with 
Wright  in  the  bow-window  room,  they  have  both 
sworn  that  they  were  not  out  of  their  beds  from 
about  twelve  of  the  clock  that  night  till  seven  the 
next  morning.  We  rely  on  the  insufficiency  of 
their  proof. 

Dr.  Bettesworth,  same  side, — There  are  but  two 
of  their  witnesses  who  give  Lady  Winford  a  bad 
character.;  a  multitude  of  witnesses  give  her  a 
very  good  character ;  Harris  has  spirited  up  this 
cause,  and  he  attempted  to  prevent  deceased's 
marriage  with  Lady  Winford. 

Witnesses  for  Hellier, 
1.  John  Harris,  gent. — Deceased's  mother  was 
deponent's  sister  by  the  half-blood ;  he  died  the 
22d  November,  1761 .  On  the  10th  October,  1751, 
deponent  waited  on  deceased  upon  receiving  a  let- 
ter from  him,  deceased  directed  deponent  to  pre- 
pare a  codicil  to  his  will,  which  he  said  he  had 
made,  and  was  in  his  study  called  the  Chaos, 
he  gave  deponent  verbal  instructions  for  a  codicil ; 
deponent  prepared  a  codicil  from  such  instructions ; 
deceased  did  not  declare  that  Lord  Ward  was  an 
executor  to  his  will,  but  said  as  there  was  likely  to 
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be  a  dispute  between  Lord  Ward  and  him,  he  would  prerogative 

,  ,  .       i,  1  •  .  Court. 

not  have  him  for  executor,  or  trustee  to  his  son ; 

before  such  dispute  there  was  a  friendship  between  ^**  ^^  ^'^• 
Lord  Ward  and  deceased,  and  from  such  discourse 
deponent  imagined  he  was  an  executor  and  trus- 
tee in  his  will,  and  therefore,  deponent  of  his  own 
accord  inserted  in  the  codicil  a  revocation  of  Lord 
Ward,  but  had  no  direction  from  deceased  to  that 
purpose  ;  after  deponent  had  prepared  such  codi- 
cil, and  had  got  it  settled  in  London,  deponent 
waited  on  deceased  the  14th  or  15th  of  Novem- 
ber,  and  carried  the  codicil  with  him;  but  de- 
ceased, who  deponent  believes  had  an  intention  of 
executing  it  without  the  knowledge  of  Lady  Win- 
ford,  was  prevented  from  doing  so,  or  of  reading  it 
over  with  deponent  by  her  frequently  coming  into 
the  room ;  deceased  began  to  read  over  said  codicil, 
but  hearing  her  coming  into  the  room,  he  put  it  in 
a  hurry  into  his  pocket ;  deponent  never  saw  said 
codicil  after  that  time  till  deceased's  death.  On  the 
22d  November,  1761,  deponent  went  to  deceased's 
house  and  lay  there  that  night ;  next  day,  depo- 
nent asked  Tolly  what  keys  deceased  had  in  his 
pocket  at  his  death,  he  then  gave  deponent  two 
small  keys,  and  said  they  were  all  deceased  had 
in  his  pocket  when  he  died,  which  keys  belonged 
to  drawers  of  no  consequence.  About  six  in  the 
morning  of  the  24th  November,  by  direction  of 
Lady  Winford,  deponent  and  Draper  went  to 
search  the  bureau  in  the  yellow  room  for  the  will. 
Tolly  attended  them,  and  took  a  key  out  of  his 
pocket,  and  they  opened  several  drawers,  and 
there  found  the  will  cancelled  ;  Draper  found  it, 
and  in  the  next  drawer  there  was  a  music-book 
on  which  deceased  used  to  write.  On  that  night, 
deponent  asked  Tolly  why  he  locked  up  said  book, 
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prmooativb  he  answered,  that  he  did  not  know  but  that  there 

CODRT.  , 

might  be  receipts  in  it ;  Tolly  said  he  did  not  give 

Deo.  w-ir*  deponent  the  key  of  this  bureau,  because  it  lay  on 
the  table  at  deceased's  death,  and  deponent  had 
asked  only  for  the  keys  in  deceased's  pockets; 
deceased  several  times  told  deponent  of  the  mar- 
riage agreement,  as  stated  above,  and  that  he  had 
given  bond  for  performance  on  his  part.  The  depo- 
nent knows  deceased  was  uneasy  because  she  would 
not  carry  the  agreement  into  execution ;  and  has 
heard  him  threaten  to  compel  her ;  believes  he 
continued  dissatisfied  when  he  gave  the  instruc- 
tions for  the  codicil ;  deceased  gave  her  legacies 
in  the  codicil,  on  condition  of  her  performing  said 
marriage  agreement ;  proves  identity  of  the  draft 
of  the  codicil ;  proves  exhibits  K.  and  L.  letters 
from  deceased  to  deponent  to  be  deceased's  hand- 
writing, deponent  was  attorney  to  deceased,  ne- 
ver heard  deceased  declare  the  least  intention  of 
cancelling  his  will,  when  be  gave  instructions  for 
the  codicil,  deceased  expressed  great  displeasure 
at  his  wife's  not  having  performed  said  agreement. 
The  Sunday  after  deceased's  death.  Tolly  came  to 
deponent,  and  asked  for  a  guinea  to  buy  necessaries 
for  the  family,  for  Lady  Winford  said  she  had  no 
money ;  deponent  on  that  day  saw  two  purses  of 
money  on  her  table.  The  deceased  had  real  affec- 
tion for  his  son. 

The  same  John  Harris  on  another  allegation.— 
The  will.  No.  2,  dated  12th  February  1736-6,  is  the 
deceased's  writing.  On  1 0th  October  1751,  deceas- 
ed sent  for  deponent  to  come  to  him,  deponent  went, 
deceased  told  deponent  he  had  made  a  will,  and 
then  gave  deponent  instructions  with  great  pri- 
vacy, verbally,  for  drawing  a  codicil  to  his  said 
veill;   deponent   could    not    reduce    them    into 
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writing,  because  Lady  Winford  was  almost  all  the  prrkooatite 

time  in  the  room ;  deceased  ordered  deponent  to     1 

get  it  settled  in  London,  and  said  he  would  then    ^^'  ^®"*^" 
execute  it,  at  the  same  time  said  his  will  was  in 
his  upper  study.   Deponent  returned  from  London 
on  12th  November  1751,  found  a  message  from 
deceased,  codicil  was  settled  in  London  by  David 
Thomas,  deceased  sent  again  for  deponent  on  14th 
November ;  deponent  went  to  deceased  with  the 
codicil  No.  1,  the  deceased  was  then  sitting  in  the 
yellow  room,  and  his  wife  with  him :  when  she 
went  out,   deceased  asked  deponent  if  he  had 
brought  a  codicil,  deponent  gave  it  him,  he  be- 
gan to  read  it,  but  Lady  Winford  returning,  he  put 
it  in  his  pocket ;  she  staid  all  the  day  with  de- 
ceased :  at  night  he  told  deponent  he  would  rise 
at  eight  next  morning  to  finish  the  business ;  de- 
ceased did  rise  at  that  hour,  and  deponent  was 
just  come  to  him  in  the  morning  when  Lady  Win- 
ford also  came,  and  staid  with  him  all  the  morning 
till  Dr.  Wilkes  came ;  the  doctor  asked  deponent 
if  deceased  had  made  a  will;    deponent  said, 
*'  Yes,"  and  he  had  a  codicil  ready  to  execute ;  . 
deceased  had  company  all  the  afternoon,  depo- 
nent went  home  that  night.    Deceased  desired  de- 
ponent to  come  again  the  Wednesday  after,  de- 
ponent went  on  Wednesday  20th  November,  and 
staid  there  till  the  evening  of  the  21st ;  Lady  Win- 
ford and  others  were  with  deceased  constantly 
both  those  days,    deponent  appointed  to  come 
again  on  2d  December  to  execute  leases  and  settle 
the  other  affair  as  the  deceased  said :  the  deceased 
desired  deponent  to  be  punctual,  for  he  had  things 
of  great  consequence  to  execute.    Believes  de- 
ceased did  not  order  the  will  to  be  cancelled  on 
20th  or  21st  November.     Deponent  went  to  de- 
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Prerogative  ceased's  house  the  night   he  died ;  codicil  was 

!!l      found  in  deceased's  pocket ;  Doctor  Wilkes  asked 

Deo.  16-17.  if  Lady  Winford  knew  where  the  will  was,  she 
said  she  believed  there  was  none.  Diligent  search 
made  for  a  will,  but  none  found ;  about  five  or 
six  in  the  evening  of  Sunday,  November  24th,  de- 
ponent and  Draper  went  to  Lady  Winford,  she 
asked  deponent  whether  the  will  was  found,  de- 
ponent answered  "  No ;''  she  replied,  "  You  have 
not  looked  in  the  most  likely  place,  suppose  you 
search  in  the  drawers  in  the  yellow  room,  you 
don't  know  what  luck  you  may  have  there ;"  she 
ordered  Tolly  to  go  with  them,  he  brought  the 
key  and  unlocked  the  drawers,  they  found  in 
some  of  the  drawers  papers  of  consequence,  but 
in  one  drawer  found  a  music-book,  which  deceased 
used  to  write  in,  in  another  drawer  they  found  the 
will  No.  2,  and  a  will  of  deceased's  father's,  and  part 
of  a  will  which  the  tieponent  believes  was  wrote 
after  No.2 ;  Draper  delivered  them  to  deponent,  de- 
ponent then  declared  he  believed  the  will  was  can- 
celled since  deceased's  death ;  deponent  carried  the 
will  to  Lady  Winford,  and  told  her  they  had  found 
the  will,  but  somebody  had  torn  off  the  name  and 
seal ;  deponent  read  it  to  her,  and  she  said  she 
thought  a  paper  so  odd  could  not  be  the  deceased's 
will,  and  she  said  she  had  seen  that  paper  about 
a  fortnight  before,  and  that  deceased  gave  it  to 
Mrs.  Founds  to  put  in  the  drawer  among  his  old 
or  waste  papers ;  Founds  said,  "  My  lady,  it  was 
not  so,"  for  deceased  bid  her  lock  them  up  for  they 
were  things  of  consequence ;  a  dispute  arose  thereon 
between  them.  Founds  said  she  would  swear  what 
she  had  said  was  true.  Deponent  on  23d  Novem- 
ber, a^ked  Tolly  for  all  the  keys  he  found  in  de- 
ceased's pocket,  he  gave  deponent  two  small  keys. 
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but  he  did  not  give  deponent  the  key  of  the   ^•^^^^^ 
drawers  in  the  yellow  room  ;  deponent  asked  Tolly 
why  he  did  not  deliver  that  key?  he  answered,  be- 
cause it  was  not  in  deceased's  pocket.   , 

2.  John  Kay.  —  Deceased  lay  in  a  bedchamber 
below,  and  was  carried  in  the  day  into  a  parlour  ; 
on  24th  November  1751  deponent  was  present  at 
a  search  in  deceased's  study,  says  Lady  Winford 
said,  she  thought  the  most  likely  place  to  find  the 
will  was  in  the  drawers  of  the  yellow  room  among 
deceased's  old  papers ;  they  went  thither,  and 
found  it ;  Lady  Winford  said,  on  the  will  being 
read,  she  thought  no  one  in  his  senses  could  write 
8uch  nonsense.  Mrs.  Founds  said  deceased  de- 
livered it  to  her,  and  she  observed  it  was  endorsed 
"  the  last  will  of  Samuel  Hellier,"  &c.  and  ordered 
her  to  lock  it  up  with  other  papers  in  bis  drawers 
in  the  yellow  room,  and  bid  her  not  break  the  lock 
or  key,  for  it  was  a  thing  of  consequence.  A  dis- 
pute arose  between  Lady  Winford  and  Mrs. 
Fpunds,  and  the  last  swore  that  what  she  had  said 
was  true ;  same  night  Tolly  told  Harris  he  did  not 
give  him  the  key  of  said  drawers,  because  it  was 
not  in  deceased's  pocket. 

3.  John  Stevens.  —  Deponent  was  servant  to 
deceased  at  his  death  ;  deceased  ordered  new  locks 
to  be  put  on  the  drawers  in  the  yellow  room ;  Lady 
Winford  was  uneasy  at  Harris's  being  with  de- 
ceased ;  about  five  or  six  minutes  after  deceased's 
death,  deponent  observed  a  music  book  in  the  room 
where  he  died. 

4.  Mary  Kay. — Agrees  with  the  other  wit- 
nesses as  to  the  dispute  on  finding  the  will,  and 
Pound's  declaration  thereon ;  Mrs.  Founds  said 
she  had  read  that  one  of  said  papers  was  deceased 'i$ 
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PaBBooATive  last  will ;  Tolly  owned  he  had  locked  up  the  mu- 

1     sic  book  after  deceased's  death. 

pec.  16.17.  5,  Richard  Wilkes,  M.  D.  —  Deceased  not  ca- 
pable of  going  up  stairs  without  assistance ;  blanks 
left  in  the  codicil ;  Harris,  on  23d  November,  told 
deponent  he  was  sure  there  was  a  will ;  for  de- 
ceased told  him  so,  and  that  it  was  in  his  upper 
study. 

6.  George  Draper,  Esq.  -^  Harris  lay  with  de- 
ponent the  night  deceased  died.  Lady  Winford 
declared  she  never  saw,  or  heard  of  any  will,  and 
believed  there  was  none  ;  Harris  said  he  believed 
one  reason  for  making  the  codicil  was  to  strike  out 
liord  Ward  from  being  executor ;  Lady  Winford 
advised  them  to  search  the  drawers  in  the  yellow 
room  ;  they  searched,  and  found  the  will ;  Harris 
and  deponent  only  were  present  at  finding  it. 

2.  Int.  Deceased  died  in  the  stone  parlour  be-r 
low  stairs ;  respondent  was  in  the  house  when  he 
died ;  Harris  and  deponent  lay  that  night  in  the 
yellow  room,  deponent  went  to  bed  at  eleven  in 
the  evening,  and  Harris  came  to  bed  between 
twelve  and  one,  deponent  in  the  morning  left  Har- 
ris in  bed,  and  that  night  no  person  came  into 
the  room  to  them ;  deponent  did  not  lie  in  that 
room  the  next  night,  but  Dr.  Wilkes  lay  there. 

7.  James  Davison. — Deponent  was  gardener  to 
deceased ;  says  deceased  put  new  locks  on  the 
drawers  in  the  yellow  room ;  Lady  Winford  was 
remarkably  diligent  in  attending  deceased  when 
Mr.  Harris  was  with  him,  and  deceased  seemed 
uneasy  thereat ;  Harris  was  at  deceased's  two 
days  before  his  death,  and  Lady  Winford  was  then 
constantly  in  the  room  with  them ;  Harris  was  to 
come  again  in  about  ten  days ;  Tolly  took  the  co- 
dicil out  of  deceased's  pocket ;  Keighton,  an  old 
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servant  of  deceased's,  wm  sent  for  to  give  inform-  ^^SXV*^* 
ation  whether  he  knew  any  thing  about  deceased's 
will;  Tolly  agreed  to  sit  up  with  deponent  to  watch 
deceased's  corpse  the  night  he  died,  but  Lady  Win- 
ford  ordered  that  he  should  not  sit  up,  because  he 
had  been  a  good  deal  fatigued  with  sitting  up  with 
deceased ;  belieres  William  Wright  lay  that  night 
with  Tolly,  deponent  suspected  Tolly  meant  to 
make  an  ill  use  of  deceased's  keys^  believes  Tolly 
was  not  in  the  yellow  room ;  deponent  heard  some- 
body walking  about  the  bow-window  chamber  late 
at  night. 

8.  Thomas  Matthews.  —  The  beginning  of  Oc- 
tober 1751,  deceased  sent  for  Harris  to  come  to 
him  <m  business  of  importance  to  be  transacted ; 
and  sent  for  him  again  on  the  1 4th  of  November ; 
Harris  came^  and  Lady  Winford  staid  constantly 
in  the  room  with  them  ;  on  20th  November,  Har- 
ris came  again,  and  Lady  Winford  was  then  al- 
ways with  them  ;  deponent  was  in  the  room  when 
deceased  died ;  the  music  book  lay  on  the  table ; 
but  deponent  does  not  believe  any  key  was  on  the 
table. 

0.  David  Thomas,  gent.  —  In  October  or  No- 
vember, 1751,  Harris  told  deponent  he  bad  in- 
structions for  making  a  codicil  for  deceased ;  de- 
ponent read  and  settled  it* 

10.  William  Tolly. — Deponent  was  servant  to 
deceased ;  about  a  week  after  deceased's  death  the 
will  was  found ;  deponent  never  saw  it  before ; 
Harris  was  frequently  with  deceased ;  deceased 
sorted  his  papers  and  bid  Mrs.  Founds  put  them 
in  the  drawers  in  the  yellow  room,  on  which  he 
had  put  new  locks ;  I^dy  Winford  usrd  to  leave 
deceased  when  Harris  was  with  him  or  business ; 
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^**cooet'^'  deponent  found  the  codicil  in  deceased's  pocket 

and  put  it  in  the  yellow  room  drawer ;  search  was 
made  for  deceased's  will  several  days  after  24th 
November,  but  it  was  not  found  till  about  a  week 
after;  deponent  had  custody  of  deceased's  keys 
for  a  month  before  his  death,  and  used  in  a  morn- 
ing to  lay  the  key  of  the  drawers  in  the  yellow 
room  on  deceased's  table ;  deponent  offered  Har- 
ris all  the  keys,  but  he  refused  taking  them  ;  Har- 
ris was  in  a  passion  when  the  will  was  found  can- 
celled ;  deponent  never  told  Keighton  that  he  had 
done  wrong  in  coming  to  deceased's  house  after 
his  death  to  be  questioned  about  the  will ;  depo- 
nent had  no  orders  where  he  should  lie  after  de- 
ceased's death ;  deponent  and  Wright  lay  in  the 
bow- window  room  the  night  deceased  died,  and 
were  not  out  of  bed  from  twelve  at  night  till  seven 
the  next  morning. 

11.  Elizabeth  Wright. — Deponent  was  servant 
to  deceased ;  deceased  often  sent  for  Harris  a  short 
time  before  his  death  ;  Lady  Winford  seldom  staid 
with  deceased  when  Harris  was  with  him ;  depo- 
nent has  often  heard  her  say,  she  wished  deceased 
would  make  his  will ;  in  the  evening  of  the  24th 
November,  deponent  went  into  Lady  Winford's 
room  when  the  will  was  reading  by  Harris,  but 
directly  went  out  again. 

12.  Sarah  Chauntry. — Proves  execution  of  the 
will  dated  the  J  2th  February,  1735-6. 

13.  Mary  Williamson. —  Likewise  proves  the 
execution  of  said  will  on  Sunday  evening,  the 
24th  November ;  Founds  said  she  had  seen  a  pa- 
per about  a  fortnight  before  deceased's  death,  on 
which  was  written,  "  This  is  the  last  will  of  Sa- 
muel Hellier,"  and  deceased  bid  her  put  that  and 
the  other  papers  into  the  drawers  in  the  yellow 
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room,  and  bring  him  the  key,  for  they  were  pa-  pherogative 
pers  of  consequence.  

14.  Richard  Onion.  —  On  the  21st  November,    ^«- 1**'^- 
deponent  was  present  when  deceased  said  to  Har- 
ris on  his  going  away,  that  he  desired  him  to  come 

again  on  the  Monday  se'nnight  to  do  some  business 
of  consequence,  which  Harris  knew  of,  and  if  he 
did  not  come  he  should  forfeit  a  bowl  of  punch ; 
Harris  promised  he  would  come,  Lady  Winford 
was  not  present.  On  the  24th  November,  Lady 
Winford  said,  the  most  likely  place  to  find  the 
will  was  in  the  yellow  room,  Harris  soon  after 
brought  the  cancelled  will,  and  read  it.  About 
half  a  year  before  deceased  died,  he  said  to  depo- 
nent, that  no  person  who  had  any  thing  to  leave 
should  be  without  a  will  by  him. 

15.  William  Wright. — Deponent  by  deceased's 
orders  brought  down  to  him  some  of  his  papers 
from  his  upper  study;  deponent  lay  with  Tolly 
the  night  deceased  died ;  they  were  in  bed  from 
twelve  that  night  till  seven  the  next  morning,  and 
had  no  light  in  the  room. 

5.  Int.  Says  his  master  told  him  Harris  would 
give  him  60/.  if  he  would  say  that  he  saw  the 
name  and  seal  on  deceased's  will  after  de- 
ceased was  dead,  but  at  the  same  time  he  bid 
deponent  not  to  forswear  himself;  deponent  said 
he  knew  nothing  of  the  will ;  Harris  himself  never 
offered  deponent  anything. 

16.  Martha  Founds.  —  Deponent  never  saw  the 
will  pleaded  after  or  before  deceased's  death  to 
her  knowledge  till  Sunday,  the  24th  November ; 
Harris  said  in  a  passion,  that  it  was  cancelled, 
deceai^ed  bid  deponent  lock  up  some  papers  in  his 
drawers,  and  to  take  care  not  to  break  the  key ; 
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pb?ro6ativb  depopeixt  did  lock  them  up,  and  gave  deceased 

^ ^-I      the  key ;  deponent  did  not  see  any  iadorsement 

i^.  i6-n.    Qj^  ajjy  Qf  tij^  papers,  purporting  any  of  them  to 

be  the  wUl  of  deceased,  nor  did  know  that  any  of 
them  waa  ;  deceased  did  not  say  they  were  papers 
of  eonsequencev  nor  bid  her  Utke  care  <^  them^ 
but  said  the  key  was  of  consequence ;  23rd  No- 
vemher.  Lady  Winford  dedared,  she  wished  if  de- 
ceased had  made  a  will  it  might  be  found,  but  she 
knew  of  none, 

J 7.  James  Davison,  on  a  second  allegation* — 
Deceased  wrote  on  a  muaic-book ;  on  Monday 
se'night,  after  deceased'^  death,  aeveral  boxes 
were  sei^t  to  London ;  deceased  had  great  affec- 
tion fojp  his  son ;  Lady  Winibrd  a  person  of  indif- 
ferent character ;  heUeves  she  would  be  guilty  of 
cancelling  a  will. 

18-  Richard  Hollys. — About  a  year  before  de- 
ceased s  death.  He  was  looking  among  papers,  and 
taking  up  one  of  them,  said  "  This  is  ray  will ;" 
affection  to  his  son;  Lady  Winford  a  person  oi 
bad  character,  with  respect  to  her  sobriety, 

19.  Mary  Williamson.  —  Deponent  never  was 
witness  to  any  will  of  deceased's  but  that  which 
is  propounded  in  this  cause,  and  deponent  is  a 
witness  to  this  will ;  deponient  is  mother  to  Da- 
niel Williamson;  the  evening  deceased  died,  Mr. 
Founds  brought  a  purse  of  money  to  Lady  Win- 
ford  ;  deceased  had  affection  for  his  son. 

20.  Richard  Onion.  —  Lady  Winford  while  de- 
ceased lay  dead  in  the  house,  sang  and  behaved 
indecently ;  Founds  brought  a  bag  of  money  to 
her ;  aSecticHX  to  his  son. 

21.  Sarah  Huntback. — Deponent  is  grandmo- 
ther to  young  Sam,  HelJier ;  Lady  Winford  be- 
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haved  indecently  on  deceased's  death,  she  pre-  pruooatitb 

CoU  RT 

tended  she  had  no  money,  bnt  afterwards  it  ap-      1 

peared  she  had.  Dwhimt; 

22.  Mary  Kay.  —  The  mnsic-book  was  of  no 
consequence ;  Tolly  put  it  into  the  drawers ;  de- 
ceased wished  his  second  wife  alive ;  says  Lady 
Winford  sung  on  the  Sunday  night  after  deceased's 
death,  but  she  was  then  very  much  in  liquor ;  she 
has  a  very  bad  character. 

23.  Rev.  William  Kay.  —  Deceased  expressed 
great  dissatisfaction  at  his  wife's  not  having  per- 
formed her  marriage  agreement ;  deponent  often 
talked  to  deceased  about  making  his  will,  but  he 
never  would  give  deponent  any  answer ;  deceased 
expressed  affection  to  his  son. 

24.  John  Kay.  —  Lady  Winford  behaved  inde- 
cently the  night  deceased  was  buried ;  believes 
she  would  not  scruple  to  do  anything  bad  to  pre- 
judice the  minor. 

25.  Silas  Stevenson.  —  Gives  Lady  Winford  a 
very  bad  character,  and  particularly  since  de- 
ceased's death ;  believes  she  would  be  guilty  of 
cancelling  a  will. 

26.  Robert  Lascelles. — For  14  years  past,  Lady 
Winford  has  borne  a  bad  character. 

7.  Int.  Does  not  believe  she  woilld  cancel  A 
Will. 

27.  Rev.  Charles  Willmot. —  Deponent  is  bro- 
ther to  Lady  Winford ;  proves  the  marriage  agree- 
ment ;  says  he  delivered  up  the  bond  to  deceased ; 
deceased  was  a  good  husband. 

7.  Int.  They  seemed  to  live  affectionately  to- 
gether; does  not  believe  she  would  cancel  a 
will,  &c. 

28.  Thomds  Matthews. — Deponent  saw  no  key 
on  deceased's  table  when  he  died ;  has  heard  de^ 
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**"  couK  ^'^^  ceased  say  he  has  paid  several  debts  of  his  wife's ; 

gives  her  a  bad  character,  believes  she  would  can- 

Dec.  16-17.    eel  a  will. 

29.  Sarah  Wheeler. —  Deponent  was  servant  to 
deceased ;  all  the  family  knew  of  the  search  for 
the  will ;  three  weeks  or  a  month  before  deceas- 
ed's death,  deponent  was  dusting  the  top  of  a 
chest  of  drawers  in  the  bow-window  chamber,  in 
which  room  deceased  used  to  lie  till  a  week  before 
his  death,  and  upon  taking  up  some  plain  paper 
to  dust  under  it,  a  written  paper  folded  up  dropped 
out  of  it,  which  was  indorsed,  "  The  last  will  and 
testament  of  Samuel  Hellier;"  deponent  took  it 
up,  and  read  part  of  it,  and  it  appeared  to  be  a 
will  of  deceased's,  and  after  deponent  had  read 
near  the  first  side,  she  put  it  again  into  the  paper 
it  had  dropped  out  of;  Elizabeth  Chapman  was 
present ;  deponent  well  remembers,  deceased 
therein  mentioned  his  precious  relict  Sarah  Hil- 
lier,  and  that  his  late  wife  Margaret's  remains 
should  be  removed  to  the  family  vaults.  On  the 
23rd  November,  deponent  said  she  had  seen  a  will 
of  deceased's,  and  mentioned  said  paper,  and  then 
Mrs.  Wright  bid  deponent  go  and  see  if  she  could 
find  it ;  deponent  went,  and  found  it  in  the  bottom 
drawer  of  the  chest  of  drawers  in  the  bow- window 
room  ;  deponent  went  and  told  Wright  she  had 
found  it,  and  they  both  looked  over  it,  and  then 
Wright  went  to  tell  her  lady,  and  when  she  re- 
turned, she  said  her  lady  would  leave  it  remain 
where  it  was,  and  desired  deponent  would  say 
nothing  of  it ;  but  deponent  does  not  know  she  was 
enjoined  secrecy  by  Lady  Winford's  order;  the 
will  propounded  is  the  same  predeposed  of;  can-, 
not  tell  whether  it  was  cancelled  at  said  times 
when  deponent  saw  it  or  not ;  Tolly  and  Wright 
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lay  in  the  bow-window  room  the  night  deceased  piibooatitb 

died,  but  never  at  other  times ;  Lady  Winford  was      J. 

very  much  addicted  to  drinking :  William  Wright    '^'  ^^•*'^* 
came  to  deponent  and  bid  her  not  take  notice  that 
she  had  seen  deceased's  will. 

Int.  Cannot  say  whether  the  interlineations 
were  in  the  will  when  she  first  saw  it  or  not. 

30.  Elizabeth  Chapman.  —  Confirms  Sarah 
Wheeler  as  to  finding  tie  will  in  the  bow- window 
room  about  a  month  before  deceased's  death,  and 
says  Wheeler  read  part  of  it  to  deponent,  who  was 
then  present ;  cannot  tell  if  it  was  then  torn  or  can- 
celled, but  to  the  best  of  her  remembrance  it  was 
not  torn ;  on  the  23rd  November,  deponent  saw 
said  paper  in  a  drawer  in  the  same  room ;  says 
William  Wright  came  with  a  message  to  Sarah 
Wheeler. 

31.  John  Baker,  Esq. —  Deceased  paid  interest 
for  money  deponent  lent  to  Sir  Thomas  Winford. 

32.  John  Spencer. — Proves  deceased  paid  inte- 
rest for  a  debt  of  Sir  Thomas  Winford's. 

Int.  Cannot  think  Lady  Winford  would  cancel 
a  will. 

33.  Sarah  Huntback. — A  codicil  referring  to  a 
will  was  found  in  deceased's  pocket  after  his  death ; . 
Lady  Winford  said  she  knew  of  no  will ;  on  Sun- 
day evening,  when  they  were  at  supper,  a  mes- 
sage came  to  Harris  from  Lady  Winford,  that  the 
likeliest  place  to  find  a  will,  was  in  the  yellow 
room;  when  the  will  was  found.  Lady  Winford 
said,  "  that  old  thing  I  saw  a  fortnight  ago ;"  de- 
ponent has  several  times  heard  Mrs.  Founds  say. 
deceased  bid  her  lock  up  some  papers,  among 
which  was  the  will,  for  they  were  of  consequence. . 
In  April,  1751,  deponent  asked  deceased  whether 
he  had  taken  care  of  producent  ?  he  said  that  he 
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I'fiERooATiti  had  taken  care  of  him,  and  made  good  his  pro* 

1     mise  to  his  dead  wife,  that  Harris  should  have 

Dw.  i6.n,    nothing  to  do  with  his  son,  the  producent. 

1  •  Int*  The  minor  is  respondent's  grandson  ^ 
deponent  was  not  advised  with  about  setting  up 
this  will.  2.  Int.  Sarah  Harris  is  related  to  the 
minor^  but  deponent  knows  not  how^  3.  Int. 
Sarah  Harris  is  well  acquainted  with  Lady  Win- 
ford  ;  said  Sarah  Harris  was  chosen  guardian  by 
means  of  John  Harris.  6.  Int.  In  April,  1751^ 
deceased  said  he  had  taken  care  that  Harris  should 
have  nothing  to  do  with  the  minor.  7«  Int.  De- 
ponent cannot  believe  that  deceased's  will  was 
destroyed  by  Lady  Winford. 

34.  Rev.  William  Kay.-  Lady  Winford  used  to 
be  very  much  with  her  husband ;  she  said  she 
had  seen  the  will  pleaded  some  time  before,  and 
Mrs.  Founds  said  deceased  bid  her  put  it  in  the 
drawer. 
*  35.  Titus  Stevenson. — Mrs.Founds,  on  the  24th 

November,  said  she  had  seen  the  will  before,  and 
deceased  bid  her  lock  it  up  with  other  papers,  and 
said  they  were  of  consequence. 

36.  Sarah  Wheeler. — Says  exactly  the  same  as 
upon  her  former  examination. 

37.  Elizabeth  Chapman. — ^The  same. 

38.  Elizabeth  Wright. — Tolly  used  to  keep  de- 
ceased's keys.  Deponent  often  heard  Lady  Win- 
ford wish  deceased  would  make  a  vrill;  Lady 
Winibrd  knew  Harris  was  searching  for  a  will  on 
Saturday  and  Sunday  j  Sarah  Wheeler  told  depo- 
nent she  had  seen  a  will  of  deceased's  in  the  bow- 
window  room,  deponent  went  up,  but  found  no 
such  will,  and  then  Wheeler  went  up,  and  said 
when  she  came  down,  that  it  was  in  the  lowest 
drawer,   and  she  asked  deponent  if  deceased's 
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former  wife's  name  was  not  Sarah,  deponent  said  fbuooatiti 

"  Yes ;"  deponent  desired  Wheeler  to  tell  Harris     1 

of  it,  she  replied,  she  would  not,  and  added,  that    ^^'  ^^'^''' 
a  bit  was  torn  off  the  bottom ;  this  conversation 
was  on  the  23rd  November.     Lady  Winford  be- 
haved decently  on  deceased's  death;  deponent 
never  mentioned  said  will  to  Lady  Winford. 

39.  Daniel  Williamson.^— In  June,  1748,  de- 
ceased told  depcment  he  bad  been  bit  by  his  mar- 
riage with  Lady  Winford,  but  that  he  had  taken 
care  to  prevent  bad  accidents  by  a  vnll  he  had  made 
by  him ;  deceased  said  he  had  made  his  will  in  Mrs. 
Hellier's  time,  and  that  deponent's  mother  was  a 
witness  to  it  ;^  proves  exhibits  K.  and  L.  to  be  de- 
ceased s  handwriting.  In  September,  1750,  de- 
ponent went  to  Mr.  Onion's  house»  next  door  to 
deceased,  and  staid  there  some  time,  during  which 
time,^  Lady  Winford  once  told  deponent  that  de- 
ceased had  a  will  by  him,  and  that  it  was  in  his 
room,,  and  deponent's  mother  was  a  witness  to  it,, 
and  that  it  was  made  in  Mrs.  Hellier's  lifetime,  and 
she  would  if  she  could,  prevail  on  him  to  set  that 
will  aside,  and  make  a  fresh  will. 

Exhibits  read. 
Letter  K.  not  dated. 
Letter  L.  dated  7th  October^  1751. 
Will  propoauided,  marked  No.  2. 
Codicil  exluhited,.  marked  No.  1^ 

Witnesses  far  Lady,  Wmfori. 

1.  Sir  Edward  Blount,  Bart^  —  Gives  Lady 
Winford  a  very  good  character ;  believes  she 
woukl  be  no  way  concerned  in  cancelling  a  will. 

1.  Int.  Respondent  has  not  beea  conversant 
with  her  since  1730. 
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prrrooativb       2.  Mary  Knott. — Gives  Lady  Winford  the  best 
*.     of  characters ;  believes  she  would  not  cancel  a 

Dec.  16-lT.     "^ilJ^ 

1.  Int.  Latterly,  respondent  had  not  much  inti- 
macy with  Lady  Winford. 

3.  Rev.  William  Bradley.  —  Deponent  married 
Lady  Winford's  sister,  and  was  very  intimate  with 
her ;  deceased  and  she  lived  together  with  great 
affection  to  his  death  :  positively  deposes  that  she 
has  as  good  a  character  as  any  woman  can  have. 

2.  Int.  Respondent  was  but  once  in  her  com- 
pany, for  three  years  before  deceased's  death. 

4.  Rev.  Henry  Saunders. — Deceased  and  Lady 
Winford  lived  very  affectionately,  and  she  con- 
stantly attended  him  to  his  death ;  gives  her  a  very 
good  character. 

6.  Gilbert  Founds.  —  Deponent  well  knew  de- 
ceased, and  was  very  conversant  in  his  family; 
when  deceased  was  engaged  in  business  she  used 
to  retire;  great  affection  between  deceased  and 
her ;  deceased  frequently  said  he  would  take  care 
of  her ;  she  shewed  great  concern  on  his  death ; 
she  bore  a  very  good  character ;  verily  believes  she 
would  not  cancel  a  will. 

6.  Martha  Founds. — Deponent  has  known  Lady 
Winford  twenty  years.  When  Harris  came  to  de- 
ceased. Lady  Winford  almost  always  left  the  room, 
and  she  did  so  when  Harris  came  to  deceased  a 
short  time  before  his  death;  about  a  week  or 
fortnight  before  deceased  s  death  Harris  was  alone 
with  him  for  two  hours,  and  was  with  him  the  day 
before  deceased  died.  Deponent  was  present  when 
the  will  was  found  in  the  yellow  room,  it  was  not 
found  by  any  direction  of  Lady  Winford,  other- 
wise, than  asking  if  they  had  searched  the  yellow 
room ;  Lady  Winford  did  not  declare  she  had  seen 
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said  will  a  fortnight  before ;  deponent  denies  she  p»erooativb 

declared  deceased  bid  her  lock  up  the  will,  and      1 

said  it  was  of  consequence ;  the  Thursday  sen'night  ^••'  ^^'^''' 
before  deceased  died,  deponent  by  his  order 
brought  him  all  the  papers  in  the  yellow  room, 
and  afterwards,  put  them  up  again ;  deceased  and 
Lady  Winford  lived  together  very  affectionately ; 
deponent  heard  deceased  declare  a  short  time  be- 
fore his  death,  that  he  would  take  care  of  Lady 
Winford  ; .  it  is  a  false  and  scandalous  story,  that 
Lady  Winford  privately  sent  away  deceased's 
effects  for  her  own  use :  gives  Lady  Winford  a 
very  good  character,  verily  believes  she  never  de* 
served  any  ill  to  be  said  of  her. 

7.  Lemuel  Lowe.  —  Lady  Winford  used  to  re- 
tire when  persons  were  with  deceased  on  business ; 
deceased  and  she  lived  very  affectionately ;  depo- 
nent received  the  rents  of  Lady  Winford's  estate, 
and  paid  them  to  deceased ;  verily  believes  de- 
ceased was  benefited  by  his  marriage  with  produ- 
cent ;  she  has  a  general  good  character. 

I.  Int.  Respondent  lived  forty  miles  from  de- 
ceased. 

8.  Richard  Onion.  —  Deponent  was  tenant  to 
deceased,  and  lived  adjoining  to  his  house ;  de- 
ceased and  producent  behaved  with  great  civility 
to  each  other,  but  never  saw  any  great  affection 
between  them.  Says  Founds  brought  money  to 
producent  the  night  deceased  died. 

3.  Int.  In  1752  Martha  Founds  declared  she 
would  not  be  examined  in  this  cause  for  Hellier. 
7.  Int.  There  was  a  dispute  between  Lord  Ward 
and  deceased.  8.  Int.  Deponent  has  often  asked 
Harris,  in  deceased's  lifetime,  whether  deceased 
had  made  any  will ;  Harris  said  he  could  not  tell, 
but  about  a  month  before  deceased  died,  Harris 
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prebocativb  told  deponent  that  deceased  said  he  had  a  will, 

1     and  Harris  said  he  was  to  make  a  codicil  for  de- 

Deo.  16-17.  ceased,  and  told  deponent  the  contents  of  snch  co- 
dicil. 9.  Int.  Deceased  shewed  great  regard  to 
Harris.  10.  Int.  Deponent  has  often  heard  produ- 
cent  say,  deceased  would  not  allow  her  any 
money,  does  not  believe  there  was  any  real  affec- 
tion between  them. 

9.  William  Wright.  —  Deponent  was  carpenter 
in  deceased's  house  for  three  quarters  of  a  year ; 
producent  always  left  the  room  when  persons  were 
with  deceased  on  business;  the  night  deceased 
died,  deponent  and  Tolly  lay  together  in  the  bow- 
window  room,  and  never  were  out  of  it  till  they 
rose  the  next  morning,  and  there  was  no  candle  in 
the  room  after  they  were  in  bed.  Producent  and 
deceased  seemed  to  live  in  great  affection ;  says 
she  has  a  general  good  character ;  deponent  never 
desired  Sarah  Wheeler  not  to  speak  of  her  having 
seen  deceased's  will,  and  never  carried  her  any 
message  from  producent. 

10.  Sarah  Clare.  — Deponent  has  seen  produ- 
cent go  away  and  leave  deceased  and  Harris  alone 
together ;  believes  deceased  and  producent  lived 
affectionately;  producent  kept  her  chamber  from 
deceased's  death  till  after  he  was  buried,  and  be- 
haved very  decently ;  producent  bears  a  very  good 
character ;  Tolly  never  declared  anything  about 
deceased's  will  to  deponent. 

11.  Joseph  Hindon.  —  Deponent  has  known 
producent  thirty  years;  deceased  and  she  ap- 
peared to  live  in  the  greatest  harmony.  Deponent 
has  heard  him  express  a  great  regard  for  her; 
gives  a  very  good  character  of  producent,  be- 
lieves she  would  not  on  any  account  cancel  a 
will. 
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1 .  lat  Respondent  lived  eight  miles  from  de-  PRBRo«Aif r« 

ceased.  . 

1 2 .  George  Draper. — Producent  always  quitted  '^^  ^^'^'^^ 
the  room  when  deceased  went  upon  business; 

about  three  weeks  before  deceased's  death,  produ- 
cent left  him  and  Harris  alone,  and  did  not  go  into 
deceased's  room  till  Harris  came  out.  Wednesday 
before  deceased's  death,  deponent  went  to  his 
house,  and  on  the  day  before  he  died  producent 
left  deceased  and  Harris  alone,  and  bid  the  rest  of 
the  company  come  away  out  of  deceased's  room 
with  her;  Harris  was  then  alone  with  deceased 
long  enough  to  have  done  any  business  with  him, 
or  for  deceased  to  have  executed  a  codicil.  Pro* 
ducent  fainted  away  on  hearing  of  deceased's 
death ;  deponent  lay  in  the  yellow  room  the  night 
deceased  died ;  producent  said  she  knew  of  no 
will,  but  asked  Harris  if  he  had  searched  in  the 
yellow  room,  and  thereupon  he  and  deponent  went 
to  search,  deponent  found  tne  will  cancelled,  tied 
up  with  his  father's  will,  and  a  preamble  of  a  will ; 
producent  did  not  declare  she  had  seen  that  will 
before,  nor  was  there  any  dispute  between  produ- 
cent and  Mrs.  Founds;  producent  was  a  very 
good  wife,  and  there  was  a  great  affection  between 
deceased  and  her ;  says  producent  behaved  very 
decently  on  deceased's  death ;  says  producent  used 
the  expression  '^  Tantarra,  rogues  dl,"  upon  find- 
ing Harris  combining  with  others  in  her  house 
against  her ;  gives  producent  a  very  good  charac- 
ter, but  Harris  has  set  about  false  stories  of  her 
drinking  and  whoring. 

13.  Rev.  Charles  Willmot.  —  Producent  did 
not  execute  what  deceased  desired  as  to  the  settle- 
ment of  her  estate,  because  what  deceased  pro- 
posed was  not  adequate  to  her  fortune ;  producent 
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Prerogative  and  deceased  lived  with  great  affection  and  respect 

* 1      to  each  other ;  deponent  has  heard  many  scanda- 

DeciMT.  lous  stoHcs  of  produccnt,  but  he  verily  believes 
they  were  without  foundation^  and  that  nothing 
could  induce  her  to  cancel  a  will,  &c. 

5.  Int,  Producent  was  not  a  drunkard,  but  she 
sometimes  drank  more  than  she  ought ;  the  de- 
ceased shewed  deponent  some  advices  he  had  to 
prevent  his  marrying  producent,  and  declared  that 
John  Harris  put  them  into  his  hand.  6.  Int.  Be- 
lieves producent  to  be  a  very  virtuous  women. 

14.  William  Tolly.- — Harris  was  alone  with  de- 
ceased for  a  considerable  time,  at  two  several 
times,  a  very  little  while  before  his  death.  Depo- 
nent did  not  lie  in  the  bow-window  room  the  night 
deceased  died  by  order  of  any  one ;  William  Wright 
and  deponent  were  not  out  of  bed  till  they  rose 
next  morning,  and  they  had  no  candle  after  they 
were  in  bed ;  deponent  every  night  locked  up  the 
music  book  with  deceased's  papers  in  the  yellow 
room,  and  after  deceased  was  dead,  deponent  that 
night  locked  up  the  said  book  and  papers,  depo- 
nent never  saw  the  will  till  Harris  and  Draper 
found  it ;  deponent  offered  Harris  the  key  of  the 
drawers  in  the  yellow  room,  but  he  refused  to  take 
it.  The  day  deceased  died,  he  expressed  the  great- 
est affection  for  producent,  and  said  he  would  make 
his  will  and  take  special  care  of  her,  and  amply 
provide  for  her ;  she  shewed  great  affection  to  de- 
ceased ;  a  bag  of  money  of  deceased's  was  deli- 
vered to  Lady  Winford,  but  by  her  order  deponent 
delivered  it  to  Harris ;  she  never  sent  deponent  to 
Harris  for  money. 

18.  Respondent  knew  nothing  of  Lady  Win- 
ford's  leaving  him  a  legacy  till  since  her  death. 

15.  Elizabeth  Wright.  —  Harris  was  alone  with 
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deceased  the  day  before  he  died ;  Lady  Winford  PR"ooATirt 

was  not  with  them  for  a  considerable  time ;  has      . 1 

often  heard  her  say  She  wished  deceased  would  ^^  ^^'^^' 
make  his  will ;  the  book  the  deceased  wrote  on,  was 
locked  up  every  night ;  deceased  and  Lady  Win- 
ford  lived  in  great  harmony,  she  behaved  very  de- 
cently on  deceased's  death ;  gives  her  a  very  good 
character ;  deponent  never  saw  the  will  till  she 
heard  Harris  read  it,  and  then  it  was  cancelled, 
Sarah  Wheeler  told  deponent  she  saw  an  old  will 
of  deceased's  in  the  bow-window  room. 

18.  Int.  Respondent  has  a  legacy  in  Lady  Win- 
ford's  will.  19.  Int.  William  Wright  has  also  a 
legacy. 

N.  B.  All  or  most  of  these  witnesses  were  exa- 
mined after  Lady  Winford's  death  by  her  executor. 

Dr.  Hay's  argument  for  Hillier. — The  only  ques- 
tion is,  whether  the  will  was  cancelled  by  the  de- 
ceased ?  We  admit  there  is  no  positive  proof  that 
the  deceased  cancelled  the  will,  or  ordered  it  to 
be  done ;  we  could  not  prove  it  was  not  cancelled  by 
deceased  without  shewing  who  did  cancel  it,  it  is 
enough  for  us  to  shew  from  circumstances  that  it 
was  not  cancelled  by  deceased.  Swinb.  part  7. 
sect.  16.  if  a  will  is  kept  where  it  may  be  can- 
celled by  other  persons,  it  is  to  be  judged  by  cir- 
cumstances, whether  the  testator  did  it  or  not; 
fraud  and  forgeries  must  be  discovered  by  circum- 
stances. A  cancelled  will  is  not  void  on  course, 
2  Vern.  Onions  and  Tyrer  (a),  a  will  is  good  if  it  be 

(a)  Thirdly,  the  Lord  Chancellor  was  of  opinion  that  the  former 
will  stood  good,  for  the  latter  will  being  void,  and  not  operating 
as  a  will,  would  not  amount  to  a  revocation  ;  and  as  to  the  actusl 
eancelling  of  the  former  will,  the  evidence  is  not  full  and  positive 
that  it  was  done,  &c.  &c.  Onion$  r,  Tyrer,  2  Vern.  742. 
VOL.  IK  G 


D«o.  16-17. 
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prbrooativb  cancelled  by  accident  or  fraud.     It  is  clear  that 

this  will  existed  in  1748.  Deceased  had  great 
affection  for  his  son,  who  will  have  the  whole  per- 
sonal estate  under  this  will.  His  marriage  with 
Lady  Winford  did  not  alter  deceased's  intention 
as  to  his  will,  as  appears  by  his  declaration  in 
June  1748  to  Williamson  ;  his  declaration  in  1761 
to  Huntback,  points  directly  to  this  will.  De- 
ceased had  no  access  to  the  paper  for  a  week  be- 
fore he  died.  Prerog.  and  Deleg.  Slade  and  Bur- 
goyne  against  Dr.  Friend, 

Dr.  Smalbroke,  same  side.  —  Prerog.  Jones  and 
Sir  George  Champion.  Prerog.  (a )  Grace  and  Calem- 
berg.  Case  in  chancery  of  Sir  Thomas  Frankland's 
will.  In  all  those  cases  the  fraud  was  proved  by 
circumstances. 

Dr.  Pinfold,  contr^  for  executor  of  Lady  Win- 
ford. —  They  have  undertaken  by  their  plea  to 
prove  that  the  will  was  uncancelled  at  deceased's 
death.  A  will  found  in  a  testator's  custody  is  pre- 
sumed to  be  cancelled  by  himself.  Harris  was  an 
enemy  to  Lady  Winford,  and  yet  she  sent  for  him 
on  deceased's  death,  which  shews  her  fairness ; 
she  never  went  after  deceased's  death  into  his 
study  or  to  his  bureaus.  No  attempt  to  impeach 
Tolly's  character.  Improbable  that  the  deceased 
should  leave  this  paper  on  the  chest  of  drawers  for 
Wheeler  to  peruse.  It  does  not  appear  the  codi- 
cil refers  to  this  will,,  though  I  admit  it  does  refer 
to  a  will.  We  hope  the  Court  will  pronounce 
against  this  will  with  costs. 

Dr.  Bettesworth,  same  side. — They  must  make 

(a)  Orace  v.  Calemberg,  Vol.  I.  p.  76. 
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it  positive  proof  of  fraud,  or  at  least  produce  the  PatRooATirt 
i^trongest  presumptions. 


D«e.  16-17. 


Judgment  —  Sie  George  Lee. 
I  was  of  opinion  there  was  no  proof  at  all  that 
this  will  was  cancelled  by  Lady  Winford,  or  her  or- 
der, and  that  the  character  given  her  by  the  wit- 
nesses in  general,  destroyed  any  presumption  of  her 
being  capable  of  being  guilty  of  so  bad  an  act.  As 
the  paper  was  very  much  torn  and  worn  out,  and 
was  proved  to  have  been  carried  from  place  to  place, 
possibly  it  might  have  been  cancelled  by  accident, 
but  supposing  it  was  really  cancelled  by  the  deceased 
himself,  the  question  would  then  be,  whether  the  de- 
ceased had  not  said  and  done  enough  to  revive  it. 
In  June  1748,  he  expressly  declared  this  paper 
(notwithstanding  his  marriage  to  Lady  Winford) 
to  be  his  will,  for  he  then  spoke  of  having  a  will 
by  him,  to  which  Williamson's  mother  was  a  wit- 
ness, but  she  swears  she  never  was  a  witness  to 
any  will  of  deceased's  but  this,  consequently  his 
declaration  is  absolutely  confined  to  this  will ;  his 
declaration  also  toHuntback  in  April  1751,  clearly 
must  relate  to  this  will,  for  he  told  her  he  had 
made  good  his  promise  to  his  dead  wife,  and  had 
taken  care  that  Harris  should  not  be  a  trustee  for 
his  son ;  now  it  appears  upon  the  face  of  this  will 
that  Harris  was  made  a  trustee  for  his  son,  but  his 
name  is  struck  out,  though  it  is  still  legible.  It 
is  fully  proved  that  the  deceased  gave  directions  for 
drawing  the  codicil — that  he  was  desirous  to  com- 
plete it,  and  if  he  had,  it  would  have  made  the 
will  complete,  by  appointing  a  new  executor  and 
guardiau  to  his  son,  &c.  instead  of  the  deceased . 
one  named  in  the  will  —  that  he  was  in  possession 
of  the  codicil  several  days  before  his  death  —  that 

G  2 


84  CASES  DETERMINED  IN  THE 

PBtRooATivB  it  was  in  bis  pocket  when  he  died,  and  as  he  was 
*      capable  of  reading  it,  the  law  would  presume  he 

D«j.  16-17.  had  read  it,  and  in  the  very  beginning  of  it,  it  is 
called  a  codicil  to  his  will,  and  confirms  bis  will, 
and  a  codicil  ex  vi  tehnini  implies  a  will,  there  are 
therefore  the  strongest  declarations  from  the  de- 
ceased, that  he  esteemed  this  paper  to  be  his  will; 
for  it  is  not  pretended  there  was  any  other  paper 
to  which  the  codicil  could  refer:  I  was  therefore  of 
opinion  thatthese  declarations,  and  the  orders  given 
by  him  for  making  the  codicil,  would  have  been 
sufficient  to  have  revived  the  will,  even  if  it  had 
heencertain  that  the  deceased  had  himself  cancelled 
it,  agreeable  to  the  case  of  Slade  and  Burgoyne 
against  Dr.  Friend  (a) ;  in  that  case  the  will  was 
found  locked  up  in  deceased's  trunk,  of  which  she 
kept  the  key,  and  it  did  not  appear  that  any  body 
had  access  to  it  but  herself,  the  will  was  fair  and 
entire,  except  that  lines  were  drawn  over  the  testa- 
trix's name  Elizabeth  Hutton,  which  was  held  to 
be  a  cancellation ;  but  it  being  proved  that  she  on 
her  death-bed  being  asked  whether  she  had  made 
a  disposition  of  her  affairs,  answered  '^  Yes,"  and 
said  it  was  in  that  trunk,  pointing  to  the  trunk 
where  it  was  found,  this  declaration  was  held  to 
be  a  revival  of  the  will,  and  it  was  pronounced  for 
both  in  the  Prerog.  and  the  Deleg.  1  therefore 
in  this  present  case  pronounced  the  paper  pro** 
pounded,  to  be  the  last  will  of  Samuel  Hellier  Esq. 
deceased,  but  did  not  pronounce  that  it  was  un^ 
cancelled  at  the  time  of  his  death. 

(a)  Slade  v.  Friend  and  others^  Deleg.  4th  July  1745.  The 
Delegates  piesent  at  the  sentence  were  —  Mr.  Justice  Wright, 
Mr.  Baron  Reynolds,  Drs.  Strahan,  Simpson,  Chapman,  and 
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Prrbogativi 


Eaton  against  Bright  and  Sundland.  1766, 

^  Hilary  Term, 

Janaarj  88, 

Mary  Nonely  deceased  made  her  will  as  sug-  !» •»  intarMt 
gested,  and  appointed  Bright  and  Sundland  exe*  ^^Mrj'^tT 
cutors,  Ann  Eaton  claimed  to  be  deceased's  first  ^  ^f  J"" 
cousin  and  next  of  kin,  the  executors  denied  her  «»>»®» 
interest,  she  gave  in  an  allegation  to  propound  it, 
in  which  she  pleaded  the  marriages  of  deceased's 
father  and  Cother,  and  of  her  own  father  and  mo- 
ther, and  that  deceased's  mother  and  Eaton's  mo- 
ther were  sisters,  and  always  owned  each  other  as 
such,  and  that  deceased  always  owned  Eaton  to 
be  her  cousin,  and  her  mother  to  be  her  aunt,  but 
did  not  plead  the  marriage  of  their  grandfather  and 
grandmother  in  their  common  ancestry;  it  was 
objected,  that  the  allegation  ought  not  to  be  re- 
ceived, because  the  marriage  of  the  common  an- 
cestors was  not  pleaded. 

JuDGMENj* — Sir  G£org£  Lee. 
But  I  held  it  was  not  necessary  to  plead  and 
prove  the  marriage  of  the  common  ancestor ;  in  a 
case  of  interest,  it  was  sufficient  to  prove  ovniing 
and  acknowledging,  and  common  reputation  of 
relationship,  and  I  admitted  the  allegation. 


Taylor  against  Taylor,  jwMryM. 

The  cause  had  stood  upon  admission  of  an  alle-  ^  allegation 

,       /•  1  TT       u  adnutUd  m  |W»- 

gation  given  by  Alexander  for  some  days;  Hughes,  nam. 
the  adverse  proctor,  had  taken  no  care  to  attend  his 
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pebrooativb  counsel,  and  would  not  appear  himself  in  Court, 
1     but  sent  his  clerk  to  get  it  put  off. 

Hilarj  Tern, 
Juoary  22. 

Per  Curiam. 
I  admitted  the  allegation  in  posnam  of  Hughes. 


juiBar7  22.    MooRE,  formerly  Racket,  against  Hacket  and 

Others. 

A  widow  pro-       Dr.  Pinfold,    for  William   Hacket.  —  William 
Wi*  wui  m"  Hacket  died  the  29th  May  1754;  Mary  Moore,  for- 
*'AniregatioD  merly  Hacket,  the  deceased's  widow,  has  propound- 
vljr^t"Vf*hel""  ^^  ^  ^^'^  dated  the  27th  May,  1754,  in  which  she 
Damage  with    is  cxccutrix,  William  Hacket,  deceased's  son  by  a 
jMted!  ^^*  "  former  wife^  opposes  the  will :  he  now  offers  an  al- 
legation, consisting  of  two  parts.  First,  he  pleads 
that  the  deceased's  marriage  to  Moore  was  only  de 
facto,  for  that  she  was  really  the  wife  of  another 
man  when  she  married  the  deceased,  and  that  her 
first  husband  was  living  long  after :  Secondly,  the 
allegation  pleaded  that  the  deceased  was  not  in  his 
senses,  before,  at,  and  after  the  time  of  the  date  of 
the  will,  and  that  it  was  made  by  Smith,  a  witness 
to  it,  from  the  dictation  of  the  widow,  and  that  the 
deceased  gave  no  instructions.    . 

Per  Curiam. 
I  rejected  all  that  part  of  the  allegation  which 
related  to  the  marriages,  but  admitted  all  that  re^ 
lated  to  the  will. 
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Florance  against  Florance  and  Florance.    umwjth. 

Dr.  Smalbroke  for  the  executors.  —  Christopher  The  eqoitj  on 
Florance,  yeoman,  deceased,  made  his  will,  dated  otnoot  be  e'«.' 
the  21st  July,  1763,  appointed  his  father  and  bro-  ^^t^VT 
ther  executors,  the  deceased  had  a  palsy,  and  there- 
fore signed  only  the  initial  letters  of  his  name  to 
the  will,  he  left  a  widow,  and  a  child  eight  months 
old,  to  whom  he  has  given  legacies ;  deceased  owed 
his  father  400/.  by  bond,  he  has  left  him  a  legacy ; 
the  widow  opposes  the  will ;  full  proof  of  sanity 
and  execution. 

Dr.  Hay,  for  the  widow. — One  of  the  witnesses 
swears  she  believes  the  will  was  made  to  secure  a 
debt  to  the  father,  the  effects  amount  only  to 
679/.  3*.  6rf.,  debt  to  the  father,  400/.,  the  estate  will 
not  answer  the  debts  and  legacies.  The  deceased, 
therefore,  who  had  a  palsy,  did  not  know  the  state 
of  his  affairs.  I  admit  there  is  proof  of  execution 
and  sanity,  but  the  witnesses  differ  in  circum- 
stances^ where  they  had  not  been  instructed. 
The  will  ought  to  be  set  aside,  because  it  has  been 
made  to  secure  a  debt ;  the  widow  has  interro- 
gated the  witnesses,  but  has  not  pleaded. 

Witnesses  for  the  Executors, 
1.  Elizabeth  Tupper. — In  July,  1753,  deceased 
(who  lived  at  about  four  miles  distance,)  called  at 
deponent's  husband's  house;  deponent,  as  she^wenl 
backwards  and  forwards,  heard  deceased  give  de- 
ponent's husband  instructions  for  his  will ;  depo- 
nent's husband  drew  it,  and  read  it  to  deceased  in 
deponent's  presence ;  deceased  approved  and  exe^ 


88  CASES  DETERMINED  IN  THE 

prirogatiyb  cuted  it  in  presence  of  deponent  and  her  husband, 
!      and  of  Eleanor  Libbard ;  and  deceased  then  said, 

^'mw^^Si'  ^^®  having  a  child  bora  was  the  reason  of  his 
making  a  new  will ;  deceased  was  perfectly  in  his 
senses. 

3.  Int.  Deceased  had  a  slight  palsy,  but  was 
perfectly  in  his  senses.  5.  Int.  Deceased  said  he 
had  done  well  for  his  wife.  6.  Int.  Respondent 
did  not  exactly  hear  all  the  instructions.  10.  Int. 
Believes  deceased  knew  the  whole  contents  of  the 
will.  15.  Int.  Believes  he  executed  a  bond  to  his 
father  at  the  same  time ;  believes  the  will  was 
made  to  secure  a  debt  to  his  father. 

2.  Eleanor  Libbard. — ^The  will  was  executed  by 
deceased  'in  deponent's  presence,  and  of  Tupper 
and  his  wife ;  he  was  perfectly  in  his  senses,  and 
thanked  deponent  for  being  a  witness ;  deponent 
was  a  stranger  to  deceased. 

7.  Int.  Deceased  could  be  understood  very  well. 
9.  Int.  None  but  the  witnesses  were  present  at 
the  execution  of  the  will.  1 1  Int.  Deceased  said 
his  hand  shook.  Int.  12.  Deceased  executed  a 
bond  at  the  same  time,  to  which  deponent  was  a 
witness.  15.  Int.  The  bond  was  executed  im- 
mediately after  the  will. 

3.  Roger  Tupper. — Deponent  knew  deceased  ; 
on  27th  June  1753,  deceased  told  deponent  he 
would  alter  his  will,  because  he  had  a  cl^ild  bora ; 
says  he  then  gave  him  his  old  will,  and  instructions 
by  word  of  mouth  for  a  new  will ;  deponent  drew  a 
new  will  from  the  said  old  one  and  the  said  instruc- 
tions ;  deponent  read  the  said  new  will  to  deceased  in 
presence  of  deponent's  wife ;  he  approved  and  ex- 
ecuted it  in  presence  of  deponent  and  his  said  wife 
and  of  Eleanor  Libbard ;  deceased  was  perfectly 
in  his  senses. 
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5.  Int.  Deceased  had  a  child  eight  months  old. 
9.  Int.  Believes  the  will  was  executed  in  the  after- 
noon ;  deceased's  father  and  respondent's  son  were 
present  when  it  was  executed.  12.  Int.  Deceased 
executed  a  bond  at  the  same  time.  13.  Int.  De- 
ceased was  fully  in  his  senses.  15.  Int.  The 
bond  was  executed  immediately  after  the  will ; 
does  not  know  that  the  will  was  made  to  secure  a 
debt  to  the  father. 
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Prerooatitb 
Court. 

Hilary  Term, 
JtBoar J  St. 


Dr.  Hay^  argued  that  this  will  ought  to  be  set 
aside,  because  it  was  made  to  secure  a  debt,  and 
came  within  the  reason  of  the  statute  of  W.  3.  the 
equity  of  which  extended  to  the  wills  of  other  per- 
sons as  well  as  to  the  wills  of  mariners. 


Judgment  —  Sir  George  Lee. 

But  I  was  of  opinion,  first,  that  there  was  not 
proof  that  this  will  was  made  to  secure  a  debt ; 
there  was  no  other  evidence  of  the  fact  but  what 
Elizabeth  Tupper  says  to  the  15.  Int.  ''That  she 
believes  the  will  was  made  to  secure  a  debt."  And 
secondly,  I  was  of  opinion  that  the  equity  of  the 
Statute  of  W.  3.  never  had  been,  and  ought  not  to 
be,  extended  further  than  to  the  wills  of  mariners ; 
the  legislature  had  only  in  view  to  put  a  stop  to 
the  gross  practice  of  landlords  in  drawing  in  sea- 
men to  make  their  wills,  under  pretence  of  se- 
curing an  alehouse  debt,  to  give  them  all  their 
effects  in  prejudice  to  their  wives,  families,  and 
relations,  and  therefore  in  that  case  the  Statute 
had  been  construed  liberally  to  extend  beyond  the 
letter  to  prevent  that  mischief,  but  on  the  other 
hand  there  would  be  great  mischief  in  extending 
it  to  the  wills  of  all  persons  whatsoever,  for  then  no 
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prbrogativb  man  could  make  safely  his  creditor  his  executor, 

L  and  therefore  as  the  deceased's  capacity  and  due 

HUary  Teim,  exccutiou  wcre  fuUy  proved,  I  pronounced  for  the 

"""^    '  will. 
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ARCHES  COURT  OF  CANTERBURY. 


February  4.  HoLMES    agcinst   HoLMES. 

inaMitforUie  Dr.  Bctteswortk,  for  Sarah  Holmes.  —  Francis 
^ji«r"rigiiu,  Holmes  brought  a  suit  in  the  Consistory  of  London, 
the  wife  iwTiDg  against  his  wife  Sarah  Holmes,  for  restitution  of 
^rt^oMierVwB  coujugal  Hghts ;  the  marriage  was  confessed,  and 
bJown^^tTy  she  pleaded  in  bar,  that  she  left  him  because  he 

used  her  cruelly,  and  she  could  not  safely  live  with 
him ;  the  Chancellor  admitted  her  allegation,  from 
which  the  husband  appealed  to  the  Arches;  no 
alimony  or  costs  were  settled  in  the  Court  below, 
or  prayed ;  but  we  now  make  the  usual  motion, 
that  the  husband  may  be  condemned  in  costs  for 
carrying  on  the  suit ;  the  husband  opposes  this,  and 
his  proctor,  in  his  act,  says,  that  the  wife  ought  to 
pay  alimony  and  costs  to  the  husband,  because  she 
has  a  separate  estate  of  above  300/.  a-year,  and 
he  is  a  bankrupt,  and  is  worth  nothing. 

Dr.  Collier,  for  the  husband. — Mr.  Holmes  has 
made  affidavit  that  he  is  worth  nothing,  and  that 
she  has  a  separate  estate,  and  she  in  her  affidavit 
does  not  deny  those  facts ;  he  borrowed  2000/.  of 
her  money  of  her  trustees,  and  they  at  her  instiga- 
tion took  out  a  commission  of  bankruptcy  against 
him,  by  which  he  is  ruined. 


ECCLESIASTICAL  COURTS;  1765.  91 

Dr.  Hay^  same  side. — Though  we  have  prayed      ^ooet* 

it  in  the  act,  we  do  not  insist  to  have  alimony  or     

costs  from  the  wife,  but  we  insist  that  we  ought    y^J^J^/ 

not  in  this  case  to  pay  her  costs ;  he  has  sworn  he 

is  not  worth  twenty  shillings  of  his  own ;  he  has 

not  prayed  to  be  admitted  a  pauper,  because  his 

wife  has  an  estate,  of  which,  by  intendment  of  law 

he  has  the  benefit,  and  therefore,  he  cannot  take 

the  oath  of  a  pauper. 

Dr.  Bettestuorth,  for  the  wife,  said,  that  since  he 
was  not  admitted  a  pauper,  by  the  law  and  course 
of  the  Court,  he  was  obliged  to  pay  her  costs. 

The  affidavits  of  both  parties  were  read. 

He  swore,  that  with  her  consent,  her  trustees 
lent  him  2000/.  of  her  money,  (which  by  settle- 
ment was  secured  for  her  private  use  before  mar- 
riage), that  she,  finding  his  affairs  grew  bad,  per- 
suaded her  trustees  to  take  out  a  commission  of 
bankruptcy  against  him,  by  which  he  was  utterly 
ruined,  was  now  quite  out  of  business,  and  was 
not  worth  twenty  shillings ;  that  she  had  a  sepa- 
rate estate  to  her  own  use  of  300/,  a-year,  2000/. 
in  money,  and  plate  to  the  value  of  500/.  In  her 
affidavit,  she  admitted  said  facts,  only  that  her 
real  estate,  after  the  outgoings  were  paid,  did  not 
amount  to  300/.  a-year. 

Judgment  —  Sir  George  Lee. 
Under  the  circumstances  of  this  case  I  was 
clearly  of  opinion  the  husband  ought  not  to  pay 
the  wife's  costs ;  in  .the  general  course  the  husband 
pays  costs,  because  he  is  supposed  to  have  a  for- 
tune, and  the  wife  nothing  but  what  she  had  from 
him ;  but  here  the  case  was  directly  the  reverse  j 
t  therefore  rejected  her  petition,  and  mentioned  the 
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case  of  Turst  and  Turst  (a),  in  the  Delegates,  which 
was  a  much  stronger  case  than  this,  for  Mr.  Turst 
was  one  of  the  king's  band  of  Gentlemen  Pen* 


(a)  Turst  r.  Turst ^  Deleg.  27th  January  1740.  The  Judges 
Pelegate  present  at  the  sentence  were,  Mr.  Justice  Page,  Mr. 
Baron  Carter,  Dr.  Kinaston,  Dr.  Walker,  Dr.  Pinfold,  jun.,  Dr. 
Chapman,  and  Dr.  Collier. 

The  sentence,  as  recorded  in  the  Assignation  Book  of  the  Court, 
is  as  follows :  Holman  prayed  the  Judges  to  pronounce  for  the 
force  and  validity  of  the  appeal  and  complaint  interposed  in  this 
cause,  on  behalf  of  his  client,  the  said  Thomas  Sebastian  Turst, 
Esq.,  and  that  the  same  was  made  and  interposed  for  good  and 
sufficient  reasons,  and  for  their  own  jurisdiction ;  and  that  the 
pretended  definitive  sentence  in  writing  made  and  promulged  by 
the  Dean  of  the  Arches,  the  Judge,  from  whom,  and  every  thing 
therein,  pronounced,  decreed,  and  declared,  be  entirely  and 
absolutely  revoked,  and  declared  null  and  void  to  all  intents 
and  purposes  in  law  whatsoever ;  and  that  the  interlocutory  order 
or  decree  heretofore  made  and  interposed  by  the  surrogate  to  the 
Chancellor  of  London,  the  Judge  in  the  first  instance  of  this  cause, 
and  from  which  the  appeal  to  the  Court  of  Arches  was  brought  by 
Cheslyn*s  said  client,  be  ratified  and  confirmed  in  all  things. 
Cheslyn  prayed  Holman's  petition  to  be  rejected,  and  that  the 
money,  bank  notes,  lottery  tickets,  clothes,  jewels,  and  other 
things  forcibly  taken  away  from  his  client,  and  mentioned  and  set 
forth  in  the  schedule  annexed  to  an  affidavit,  dated  3d  May  1739, 
made  by  his  party  in  this  cause,  be  restored ;  that  Holman's  client 
be  condemncni  in  the  costs  of  suit,  and  alimony.  The  judges  hav- 
ing heard  the  advocates,  counsel,  and  proctors,  on  both  sides,  by 
their  final  interlocutory  decree,  having  the  force  and  validity  of  a 
sentence,  did  pronounce,  decree,  and  declare  for  the  appeal  in  this 
behalf  interposed,  and  their  jurisdiction,  or  rather  for  that  of  our 
sovereign  Lord  the  King ;  and  reversed  the  sentence  of  the  Judge 
of  the  Arches  Court  of  Canterbury,  /rom  whom  this  cause  is  ap- 
pealed, and  confirmed  the  decree  of  the  Judge  of  the  Consistory 
Court  of  London,  and  retained  the  principal  cause,  and  decreed  a 
compulsory,  at  the  petition  of  Cheslyn. 

This  case  (of  Turst  v.  Turst)  is  erroneously  cited  in  Dr. 
Haggard's  report  of  Sir  William  Wynne's  judgment  in  Davis  v. 
Davis y  Arches,  1789,  under  the  name  of  Pearce  v.  Pearte, 

See  also  on  this  subject  Wilson  y.Wilsony  Consistory  of  London, 
1 797,  H  Hagg.  5i03 ;  and  Davis  v.  Davis,  Arches,  1789,  (in  which 
the  case  of  HoUnes  v.  Holmes  is  especially  refeired  to),  notes,  ibid. 
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sioners,  and  had  a  salary  of  100/.  a-year ;  but  it  arorbs 

appearing  that  the  wife  had  a  separate  income  of  L 

much  greater  value>  the  Delegates  would  not  allow  ^^J^'^'^'J' 
her  either  alimony  or  costs  (a),  and  reversed  Dr. 
Bettesworth's  decree,  by  which  he  allowed  her  costs. 


D£ARL£  and  Dearle  against  Southwell.       Febniarj4. 

Appeal  from  Litchfield. 

Dr.  Smalbroke,  for  Southwell. —  This  is  a  mo-  Apptioatioo  fm 
tion  to  invocate  proceedings :  John  Dearie  of  the  SllbJj^Sd *"- 
parish  of  St.  Mary  in  Stafford  took  out  citation  on  ^^  "**"  ^ 
22d  July  1749,  to  obtain  a  faculty  for  two  pews  in 
that  church.      On  return  of  the  citation,  John 
Southwell  appeared  and  alleged  his  claim  to  one 
of  the  pews  ;  pleas  were  given  in,  and  witnesses 
examined  on  both  sides.     On  hearing  the  cause, 
the  Court  decreed  a  faculty  to  John  Southwell, 
(who  is  the  master  of  the  Free  School  at  Stafford,) 
provisionally,  that  if  the  parishioners  did  not  inter- 
pose, he  should  have  a  faculty  for  the  seat  he 
claimed.    This  decree  was  made  because  South- 

(a)  A  question  of  this  description  was  raised  and  discuss^  in 
the  case  of  The  Marquis  y.  The  Marchioness  of  Westmeathf  De» 
leg;.  1827.  The  estates  of  the  Marquis  were  considerable,  but 
much  encumbered ;  he  had  however  an  income  much  greater  than 
the  separate  income  of  the  Marchioness,  which  was  derived  from 
several  sources.  No  application  for  alimony  or  costs  had  been 
made  in  the  Courts  below,  i.e»  in  the  Consistory  of  London,  or  the 
Arches  Court  In  the  Court  of  Delegates  tiiree  bills  of  costs 
were  brought  in,  and  the  proctor  for  the  Marchioness  prayed  to  be 
heard  on  taxation.  An  act  on  petition  was  gone  into,  and  the 
Court  finally  acceded  to  the  prayer  of  the  Marchioness,  so  far  only 
as  regarded  the  costs  in  the  High  Court  of  Delegates,  but  it  was 
generally  understood  that  the  Judges  were  much  divided  in  opi- 
nion on  the  subject. 
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well  only  intervened  for  his  interest ;  he  accord- 
ingly took  process,  then  the  same  John  Dearie  and 
Ann  his  sister  (who  is  only  an  inmate)  appeared 
and  opposed.  Their  proctor  gave  in  an  allegation 
in  the  name  of  Ann  Dearie  only.  On  21st  May 
1754  SouthwelFs  proctor  alleged  the  former  pro- 
ceedings, and  prayed  the  allegation  to  be  rejected. 
The  Court  rejected  the  allegation,  and  decreed 
the  faculty  absolutely  to  Southwell.  John  Dearie 
on  the  first  sentence  appealed,  but  by  his  appear- 
ing to  oppose  the  faculty  to  Southwell,  he  has  pe- 
rempted  his  appeal.  The  present  appeal  is  from 
rejecting  the  said  allegation  on  I8th  June  1754, 
and  decreeing  the  faculty  to  Southwell.  We 
prayed  that  the  proceedings  in  the  cause  between 
John  Dearie  and  John  Southwell  may  be  invo- 
cated. 


Dr.  Simpson f  for  John  Dearie  and  Ann  Dearie. 
— ^The  appeal  is  from  a  grievance,  and  must  be 
heard  ex  iisdem  actis;  the  present  is  an  original 
cause  distinct  from  that  of  Dearie  against  South- 
well. On  26th  March  1754,  first  sentence  given ; 
on  23d  April  1754  Southwell  prayed  his  citation 
with  intimation  to  appropriate  the  pew  in  question. 
Citation  returned  on  7th  May  1754.  John  and 
Ann  Dearie  appeared,  and  alleged  they  had  inter- 
est in  that  pew,  and  prayed  time  to  set  it  forth : 
the  decree  in  the  first  cause  was,  that  John  Dearie 
had  no  right  to  the  pew  he  prayed  a  faculty  for, 
and  the  judge  declared  that  Southwell  had  a  better 
right  in  the  present  cause.  We  gave  an  allega- 
tion for  Ann  Dearie,  which  the  judge  rejected, 
and  decreed  a  faculty  to  South welL  The  only 
question  is,  whether  the  proceedings  on  the  former 
cause  shall  be  invocated  ? 
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Act  in  the  Arches  upon  this  motion  read.  arohes 

Alleges  that  the  proceedings  in  the  first  cause      1 

are  part  of  this,  because  the  judge  in  that  cause  ™i^^7/ 
ordered  the  citation  for  this  cause  to  be  taken  out« 

Act  below  on  23d  April  1754  read. 

Southwell's  proctor  prayed  citation  with  intima- 
tion, the  judge  decreed  it. 

Dr.  Smalbroke,  for  Southwell.  —  The  same 
point  was  under  consideration  in  the  former  cause  i 
both  parties  must  examine  again  upon  the  same 
point  after  publication,  which  creates  danger  of 
perjury.  Dearie  claims  a  family  right  in  this  pew. 
Ann  Dearie  has  a  right  to  have  these  proceedings 
invocated. 

Dr.  Simpsofi,  contr^.  —  Proceedings  cannot  be 
invocated,  but  when  the  cause  is  between  the 
same  parties,  or  on  the  same  point :  in  Chancery 
if  an  executor  pleads  plene  administravit  against  a 
legatee,  and  assets  are  proved,  and  afterwards  the 
executor  pleads  plene  administravit  against  another 
legatee,  the  last  legatee  may  invocate  the  for- 
mer proceedings,  because  the  point  has  been  de- 
termined before  against  the  executor* 

Judgment  —  Sir  George  Lee. 
I  was  of  opinion  that  this  cause,  in  which  Southwell 
prays  a  faculty,  is  quite  distinct  from  that  in  which 
Dearie  prayed  a  faculty :  if  Southwell's  counsel 
thought  the  causes  were  one  and  the  same,  they 
ought  to  have  prayed  a  monition  pro  omissis,  and 
not  an  invocation  of  proceedings,  for  that  ej:  vi  ter- 
mini implies  distinct  causes.  I  said  the  judge's  de- 
cree on  26th  March  1754  was  astraiige  one,  for  he 
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arohm      decreed  a  iacultv  to  Southwell,  and  at  the  same 

time  decreed  he  should  not  have  it,  unless  the  pa- 

F6b^/7/  rishioners  would  not  oppose  it :  he  did  not  decree 
a  citation  on  that  day,  for  that  was  decreed  upon 
a  motion  on  23d  April  1754.  Southwell  could  not 
have  a  faculty  in  the  first  cause,  for  he  appeared 
only  to  oppose  one  being  granted  to  Dearie,  in  the 
same  manner  as  Dearie  now  opposes  one  being 
granted  to  Southwell ;  perhaps  neither  ought  to 
have  a  faculty,  and  yet  both  may  have  an  interest 
to  oppose  each  other.  The  points  in  the  two 
causes  are  distinct,  and  therefore  the  proceedings 
ought  not  to  be  invocated ;  they  cannot  be  evi- 
dence against  Ann  Dearie,  who  was  no  party  in  the 
first  suit.  I  was  of  opinion  that  the  proceedings  in 
the  former  cause  ought  not  to  be  invocated,  and 
rejected  Southwell's  petition: 


Febrttar  4.  LoDER   agaiflSt   LeTSOME. 

origiBaimioatM  Mr.  Lctsome,  vicar  of  Thame,  in  Oxfordshire, 
woied*"rbe  cited  Mathew  Loder,  surgeon  of  that  town,  to  an- 
the"*^irt**or  ^^®^  (before  the  commissary  of  the  dean  and  chap- 
Arohefc  tcr  of  Lincolu,  withiu  whose  peculiar  jurisdiction 

Thame  lies)  to  articles  for  making  a  vault  in  the 
church  for  burials,  without  a  faculty ;  Loder  was 
excommunicated  below  for  not  appearing,  although 
he  was  not,  as  alleged,  assigned  to  appear,  from 
which  he  has  appealed ;  he  employed  one  Mr. 
Prickett  to  apply  to  Mr.  Bell,  the  registrar,  for  a 
copy  of  the  minutes.  Bell  delivered  him  a  copy  of 
the  minutes  attested  by* himself,  as  registrar;  the 
process  transmitted  differs  essentially  from  those 
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minutes  which  are  brought  into  this  Court, 
with  an  affidavit  of  Prickett,  that  they  are  the 
same  he  received  from  Bell. 

Loder's  counsel  moved  that  Bell,  the  registrar 
below,  might  be  admonished  to  transmit  the  ori- 
ginal minutes  on  oath,  which  I  decreed  accordingly. 


Arohu 
Court. 

HUarj  T«rai, 
Fobraarj  4. 


PREROGATIVE  COURT  OF  CANTERBURY. 


Phillips  against  Alcock. 

Dr.  Simpson,  for  Phillips. — Phillips  is  one  of 
the  executors  of  Mrs.  Ann  Alcock,  deceased ;  be- 
fore her  marriage  with  Arthur  Alcock,  she  had  a 
fortune  of  2,600/.,  and  by  settlement  1000/.  thereof 
was  vested  in  trustees,  for  her  sole  use,  and  at  her 
disposal  by  will,  &c.  20th  December,  1753^  she 
made  her  will,  pursuant  to  her  power,  and  died 
the  5th  March  1764 ;  her  husband,  Arthur  Alcock, 
took  administration  to  her  as  dying  intestate ;  Phil* 
lips  called  him  to  bring  in  the  administration,  and 
shew  cause  why  an  administration  limited  to  the 
will  should  not  be  granted  to  him.  Alcock  ap- 
peared, brought  in  the  administration  and  opposed 
the  will ;  be  was  then  assigned  to  bring  in  scripts 
and  scrolls,  was  excommunicated  for  not  doing  it ; 
he  then  appeared  and  brought  in  a  will  made  in 
January,  1754,  and  swore  he  knew  of  no  other 
will ;  there  being  now  two  wills  before  the  Court, 
it  appears  that  the  husband  obtained  administra- 
tion upon  a  false  suggestion  that  his  wife  was  dead 

VOL.  II.  H 


Febniary  6, 


A  hosbtod  ob- 
tainiadminictn* 
tion  to  bis  wiff 
as  d«ad  iotea- 
tate.    Twowilla 
aA«rwarda  pro- 
dooed.    Coart 
will  not  raToko 
tba  admiaisira- 
tioBtUloooor 
tba  wills  are 
proTad  to  be 
good  IB  law. 
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P»"^«ATiTB  intestate ;  and,  therefore,  Phillips  prays  that  the 
L      Court  will  revoke  his  administration.   ' 

•Hilary  Tern. 
Febmarje.  . 

Per  Curiam. 
But  as  the  husband  had  not  admitted  either  of 
the  wills  to  be  good.     I  refused  to  revoke  the  ad- 
ministration granted  to  him,  till  a  will  of  deceas- 
ed's should  be  proved  in  due  form  of  law. 


FefcrBtry4.  Deardsley  agaimt  Fleming. 

Th«  wOi  of  the  Z)r.  Simpson,  for  Fleming.- — ^William  Reed,  ma- 

diaman  doM  not  riuer,  a  bachelor,  deceased,  made  a  will,  dated  the 

SiviTiiniV''*  12th  December  1752,  and  appointed  his  mother's 

H  wai*n^"ther  ^^sbafad,  by  the  description  of  his  loving  friend 

unbodied  in  a  Jamcs  Dcardslcy,  of  East  Greenwich,  executor 

M^^Dor^mlde^to  and  uuivcrsal  legatee ;  he  afterwards  made  ano- 

.ecoreadabt.  ^^^^^  ^^^^^  ^j^^  16th  January  1763,  and  appointed 

his  loving  friend,  Mrs.  Ann  Fleming,  executrix 
and  universal  legatee.  Deceased  was  cooper  of 
the  Monmouth  East-Indiaman,  and  courted  Ann 
Fleming  in  way  of  marriage,  who  was  daughter- 
in-law  to  John  Moore,  a  witness,  and  lived  with 
him;  both  wills  were  opposed  and  propounded. 
We  do  not  now  object  to  the  first  will,  because  my 
client  is  executrix  in  a  latter  will ;  one  Osborne, 
a  pensioner  in  Greenwhich  Hospital,  but  who  had 
been  a  schoolmaster  at  sea,  was  employed  to  make 
the  last  will,  and  he,  from  verbal  instructions  given 
him  by  deceased,  filled  up  the  blanks  in  a  printed 
will,  deceased  approved  of  it,  and  executed  it, 
but  at  the  time  of  the  execution  it  was  attested 
duly  by  Moore ;  William  Hornby,  the  other  sub- 
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scribing  witness  to  it,  attested  it  at  a  different  time,  prerogative 
which  is  the  only  objection  to  it.  1 

Hilary  T^rA, 
February  4. 

Dr.  Bettesworthf  fiwrDeardsley. — Deceasfed  was 
a  bachelor,  Deardsley  married  his  mother;  last 
will  executed  when  he  was  not  quite  sober;  it 
was  drawn  by  Osborne,  a  pensioner  of  Greenwich 
Hospital,  who  has  not  attested  it ;  a  letter  of  at- 
torney to  Fleming  was  executed  at  the  same  time, 
which  by  construction  of  stat.  W.  3.  destroys  the 
will. 

N.  B.  The  will  of  the  12th  December,  1762, 
was  fully  proved  by  two  of  the  subscribing  wit- 
iiesses. 

Witriessesfor  Fleming. 
1 .  Jonathan  Osborne. — To  the  last  will  dated  the 
15th  January  1753  ;  says  he  well  knew  deceased; 
in  the  evening  of  the  said  15th  January,  John 
Moore  sent  for  deponent  to  cotne  to  his  house; 
deponetit  went,  and  theil  found  Moore  and  de- 
ceased together ;  deceased  then  said  to  deponent 
he  wanted  to  have  a  will  and  power  faiade  to  Ann 
Fleming,  who  deponent  understood  deceased  court- 
fed,  and  at  the  same  time,  he  said  he  would  give 
her  every  thing  he  had,  and  wished  it  was  more  ; 
a  blank  will  being  sent  for,  deponent  filled  it  up 
from  deceased's  verbal  instructioiis ;  proves  iden- 
tity of  the  will ;  deponent  read  it  to  deceased,  who 
approved,  signed,  sealed,  and  published  it,  in  pre- 
sence of  deponent  and  John  Moore,  Moore  signed 
it  as  a  witness,  and  deponent  would  have  siigned 
it,  but  deceased  would  not  let  him,  saying,  depo- 
nent was  not  an  housekeeper ;  deceased  was  then 
of  sound  mind,   &c. ;    William  Hornby,   whose 

H  2 
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Prerogative  name  is  now  Subscribed  as  a  witness  to  said  will, 

Court.  ^  ,  •  i  , 

was  not  present  at  the  execution  ;  deceased  exe- 

FeSJ^*T'   ^^^*^^  ^  letter  of  attorney  at  the  same  time. 

2.  John  Moore. — Deponent  well  knew  deceased 
from  deceased's  infancy;  deceased  courted  Ann 
Fleming,  deponent's  daughter-in-law,  and  often 
came  to  her  at  deponent's  house,  and  frequently 
declared  in  deponent's  presence  his  intention  of 
marrying  her,  and  that  when  he  went  to  sea  he 
would  leave  her  his  will  and  power,  and  frequently 
desired  deponent  to  get  somebody  to  make  his  will 
for  him,  in  favour  of  said  Ann  :  on  the  15th  Janu- 
ary, 1763,  deceased,  at  deponent's  house,  desired 
deponent  to  get  somebody  to  make  his  will  for 
him ;  deponent  then  sent  for  Osborne,  deceased 
gave  him  verbal  instructions,  and  pursuant  thereto 
Osborne  filled  up  the  blanks  of  a  printed  will,  and 
Osborne  read  it  twice  to  deceased,  and  deceased 
read  it  himself,  and  then  he  approved  and  executed 
it  in  presence  of  deponent  and  Osborne ;  deponent 
attested  it  then,  but  Hornby  was  not  present,  but 
deceased  said  he  would  go  and  get  Mr.  Hornby's 
name  to  it ;  deponent  did  not  see  Mr.  Hornby  sign 
it ;  deceased  was  of  sound  mind,  &c. 

1.  Int.  The  will  was  executed  about  three  in 
the  afternoon  ;  deceased  was  sober,  deponent  and 
his  wife,  and  producent  and  Osborne  were  pre- 
sent. 

3.  William  Hornby  Smith.  —  Deponent  well 
knew  deceased  from  his  infancy;  deceased,  in 
January  1753,  came  to  deponent's  house,  and 
brought  a  paper,  signed  with  deceased's  name,  and 
a  seal  to  it,  and  attested  by  John  Moore,  and  told 
deponent  it  was  his  will,  and  desired  deponent 
wduld  witness  the  same;  deponent  did  not  see 
the  body  of  the  will,  for  it  was  folded  down,  but 
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Hiltry  T«nii, 
Pebrniry  4. 


deponent^  at  deceased's  desire,  did  set  his  name  as  PitBRo,oATiTK 

a  witness  to  said  paper,  but  deponent  did  not  see      1 

deceased  execute  it,  but  deceased  told  deponent  it 
was  his  will ;  proves  identity  of  the  paper  ;  be- 
lieves deceased  was  not  quite  sober,  but  was  in 
liquor  when  he  brought  the  will  to  deponent,  and 
deponent  signed  it. 


Judgment — Sir  George  Lee. 
T  was  clearly  of  opinion  this  case  did  not  come 
by  any  construction  within  the  statute  of  King 
William  ;  the  will  was  not  embodied  in  the  letter 
of  attorney,  nor  was  it  made  to  secure  a  debt,  but 
was  made  from  affection  to  the  executrix,  and  it 
was  no  objection  to  a  will  that  a  letter  of  attorney 
was  executed  at  the  same  time.  With  respect  to 
the  proof  of  this  will,  there  was  evidence  of  decla- 
rations previous,  of  instructions,  of  approbation, 
execution  by  deceased  in  presence  of  two  wit- 
nesses, capacity,  and  a  recognition  to  Hornby.  1 
therefore  pronounced  for  the  last  will. 


ARCHES  COURT  OF  CANTERBURY. 


Fleet,  formerly  Kingston,  against  Holmes,      HUvjTaroi, 

formerly  Kingston.  Peb~rjri». 

Dr.  Paul  for  Fleet.  —  Samuel  Kingston,  Esq.  in  •■mt  for  ike 
made  his  will  on  the  11th  January  1735;  appoint-  u^^/^  tL- 
ed  his  wife  Mary,  now  Holmes,  executrix ;  gave  a  ;::*;i'iSl«1: 

eatrix  had,  ia 
b«r  ■nswera,  al- 
lowtd  than  wara  auaU  ivffiaiaBt  to  paj  tha  Ug^j,  aod  tha  coiti  of  tho  aoit. 
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^RcuEs  legacy  to  his  daughter  (who  is  now  married  to  Mr. 
.-^!!!l  Fleet)  of  1000/.  to  be  paid  at  her  age  of  twenty-one 
pibI7  ^"iS'  y^^rs.  She  was  but  four  years  old  at  the  death  of 
her  father.  Deceased's  personal  estate  was  up- 
wards of  6000/.  We  have  brought  a  suit  for  this 
legacy,  and  in  our  libel  pray  interest  from  the 
death  of  the  testator.  They  have  tendered  the 
1000/.  and  60/.  for  interest,  from  the  time  the  le- 
gatee came  to  age.  We  now  pray  an  inventory, 
that  we  may  know  what  the  estate  consisted  of, 
s^d  what  interest  was  made. 

Dr.  Hajf,  contra,  for  Holmes.  —  The  executrix 
has  in  her  answers  acknowledged  above  6000/. 
assets,  and  that  she  has  made  interest  of  the  money. 
We  have  tendered  the  principal  legacy  with  costs, 
if  any  are  due  by  law,  and  interest  from  the  time 
the  legatee  came  of  age,  her  confession  of  assets 
in  this  Gluse  will  bind  her.  The  mother  has  main- 
tained her,  and  therefore  she  has  no  right  to  inter^ 
est.  Where  a  legacy  is  payable  at  a  certain  time, 
interest  is  not  due,  as  may  be  inferred  from 
2  Salk.  415.  Snell  and  Dee  (a).  The  book  says, 
when  no  certain  time  is  limited  for  paying  a  lega- 
cy, it  shall  carry  interest  fropj  a  year  after  the  tes- 
tator's death ;  ergo,  if  a  time  is  limited,  interest 
shall  not  be  paid.  Chanc.  Cases,  264.  BulienBnd 
Allen,  to  the  same  purpose. 

Judgment  —  Sja  Geoiigp  Lfe. 

I  refused  to  decree  an  inventory,  because  I 

tliought  it  usdess,  for  the  executriic  would  oer- 

taiply  be  bound  in  tbi^  9uit  by  her  confession  of 

assets,  and  of  having  made  interest  in  her  answers 

(a)  Vol.  L  p,  198. 
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to  the  libel  for  this  legacy^  and  therefore  Fleet  was 
already  siifficieDtly  founded  to  have  the  judgment 
of  the  Court  whether  she  ought  to  have  interest  or 
not. 


JkRCNES 

Court. 

Hilar  J  T«nt, 
Pcbraary  11* 


Ware,  Otherwise  Tan K»  against  Johnson.        Febmary  is. 


Dr.  Paul,  for  Johnson.  —  Edward  Johnson 
brought  a  suitin  the  Commissary  Court  of  Bucking- 
hamshire, against  Joseph  Ware,  alias  Tank,  of 
Chesham,  for  defamation.  The  words  of  the  de- 
famation were  in  writing.  Ware  went  to  a  public 
house  ia  Chesham,  where  both  he  and  Johnson  live, 
and  wrote  these  words,  and  signed  his  name  to  the 
paper :  "  I  do  hereby  certify  that  Edward  John- 
son keeps  a  whore  in  his  house."  This  paper, 
marked  A.  was  pleaded  and  annexed  to  the  libel, 
and  witnesses  examined  thereon.  Ware  gave  in 
an  allegation,  in  which  he  owned  that  he  wrote 
said  paper,  but  did  not  do  it  with  intention  to  de- 
fame Johnson,  and  further  pleaded  that  Johnson 
had  been  free  with  several  women ;  he  did  i)ot 
examine  on  this  plea.  Sentence  given  in  the 
Consistory  Court  for  the  defamation.  Ware  ap- 
pealed, and  after  sentence  he  came  to  the  regis- 
ter's office  at  Aylesbury,  to  see,  and  did  see,  the 
libel  to  which  said  paper  w^  annexed,  and  from 
that  time  said  paper  has  been  missing. 

Dr.  Hay,  for  Ware.  —  Informations  were  laid 
before  a  surrogate,  but  the  sentence  runs  in  the 
name  of  the  judge,  and  is  therefore  null. 


Not  material 
whether  defa- 
matioo  i\  in 
writing,  or  by 
parol.  NoUities 
are  aafavoora- 
ble*  where  they 
tend  to  obstraot 
JQBtioe  vpoB 
nattert  of  fonm 
only. 


104  CASES  DETERMINED  IN  THE 

4B0HBS  Evidence  read  for  Johnson. 

-!!!!l  2nd  article  of  the  libel. — Ware,  at  Chesham,  in 
™J^J*™'  1762,  did  defame  Edward  Johnson,  and  charged 
him  with  fornication,  by  writing  a  paper  in  these 
words,  "  I  do  hereby  certify,  that  Edward  John- 
son keeps  a  whore  in  his  house." 

Affidavit  by  Mr.  Bell,  the  registrar,  and  his 

clerk. 

That  said  paper  was  lost  or  stolen  out  of  the 

office,  as  they  believe  by  Ware,  for  he  came  to 

inspect  the  libel  to  which  said  paper  was  annexed, 

and  said  paper  has  been  missing  ever  since. 

Witnesses. 

1.  Joseph  Freeman. — Deponent  saw  Ware  write 
and  sign  said  paper  marked  A.,  and  he  declared 
the  same  as  he  wrote. 

2.  Charles  Preston. — Swears  he  heard  Ware 
say  Johnson  kept  a  whore  in  his  house^  and  he 
owned  he  wrote  said  paper,  which  then  lay  on  the 
table. 

Ware's  allegation,  dated  the  10th  May,  1753. 
Confesses  writing  said  paper,  but  did  not  do  it 
with  intent  to  defame  Johnson ;  alleges  that  John- 
son has  been  free  with  women. 

For  Ware,  read. 
The  sentence,  which  runs  in  the  name  of  Dr. 
Bettes worth,  the  judge,  but  is  signed  by  his  sur- 
rogate, Mr.  Stevens. 

Dr.  Hat/,  for  Ware.  —  Two  witnesses  necesary 
to  prove  defamation,  must  depose  to  a  certain  time; 
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identity  of  Ware  sworn  to  by  Freeman,  but  iden- 
tity of  Johnson  not  proved ;  the  words  are  not  ac- 
tionable, because  Johnson  is  liable  to  an  action  at 
law  for  keeping  a  whore  in  his  house ;  the  sen- 
tence is  null,  because  it  runs  in  the  judge's  name, 
when  the  cause  was  heard  by  his  surrogate, 
in  the  Arches,  on  1 1th  August,  1731.  In  Bull 
against  Paine,  the  objection  was,  that  the  sentence 
in  that  cause  ran  in  the  beginnmg  and  end  in  the 
name  of  the  surrogate,  but  the  decretory  part  was 
in  the  name  of  the  chancellor  of  Peterborough, 
Dr.  Bettesworth  held  the  sentence  was  null,  and 
set  aside  the  proceedings. 


Arch  El 
Court. 

HOary  Tern, 
Fabratrj  19* 


Judgment  —  Sir  George  Lee. 

I  was  of  opinion  that  the  defamation  was  fully 

proved  by  two  witnesses ;  that  it  was  not  material 

whether  the  defamation  was  in  writing  or  by  parol ; 

that  these  words  were  clearly  defamatory,  and 

were  not  actionable  at  law ;  for  it  was  not  said  he 

kept  a  bawdy-house,  which  is  a  nuisance,  and 

punishable  at  law,   but  that  he  kept  a  whore, 

which  might  give  offence,  but  is  not  considered  in 

law  as  a  public  nuisance. 
As  to  the  sentence,  I  observed  that  it  was  said  at 

the  bottom,  that  it  was  given  by  Mr.  Stevens,  the 
surrogate,  though  it  run  in  the  name  of  the  judge ; 
and  by  the  minutes  of  the  Court  it  appeared  that 
the  cause  was  heard  by  Stevens,  who  read  the  sen- 
tence ;  that  therefore,  the  substance  of  justice  was 
preserved,  and  the  error  was  only  in  matter  of  form ; 
that  nullities  were  unfavourable,  when  they  tended 
to  obstruct  justice  upon  matters  of  form  only ;  that 
the  case  cited  was  a  strong  one,  but  I  thought  went 
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AicBu      too  far,  for  the  sentence  only  could  be  null,  but 


Court. 


would  not  destroy  all  the  rest  of  the  proceedings 
™^^*S;  antecedent  to  that  nullity. 

I  therefore  by  interlocutory  remitted  this  cause, 
but  gave  no  costs,  on  account  of  the  irregularity  of 
the  aoitenoe. 


PREROGATIVE  COURT  OF  CANTERBURY. 


HHiryTerm,     RepINGTON  agaiflSt  HoLLAND  and  RePINGTON. 
Febrnary  18. 

A  letter  held  to      Dr.  Hay,  foT  Ahu  Rcpingtou. — James  Reping* 
etesiameDarj.  ^^^  ^^^  dcccascd,  left  a  widow,  Auu  Repiogton 

my  client  his  mother,  three  brothers,  and  a  sister. 
In  August  1751,  he  went  to  the  East  Indies,  as 
officer  in  the  land  service  of  the  East  India  Com- 
pany, (a)  20th  February  1763,  he  wrote  a  letter 
to  his  mother,  wherein  he  said,  **  I  have  been  very 
successful;  and  it  is  now  in  my  power  to  do  what 
I  always  desired,  that  is,  to  enable  you  to  live 
comfortably  the  remainder  of  your  life.  As  we 
have  been  in  continual  war  here  I  have  made  my 
will,  so  that  if  any  misfortune  should  happen  to 
me,  besides  the  one-half  of  my  fortune,  which  you 
know  who  has  a  right  to,  I  leave  you  the  other, 
eofcept   a  few  legacies  to  my  brothers  and  sister^ 

(a)  When  ht  died  it  appeared  that  h^  was  captain  io  a  troop  of 
dn^09. 
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whom  I  itmst  on  your  taking  to   live  wifh  yM."  pbkrosatitk 
She  received  this  letter  by  the  post  at  Chester,      — JLl 


where  she  lived  in  September  1763.     In  October   5^^  |g 

1763,  the  deceased  died,  abroad.     In  October 

1764,  John  Holland,  alleging  himself  to  be  an  ex-* 
ecutor  with  the  deceased's  widow  of  a  will  made 
before  the  deceased  left  England,  viz.  on  15th 
December  1749,  took  probate  thereof,  power  being 
reperved  to  the  deceased's  widow.  The  mother 
did  not  hear  of  the  deceased's  death  till  after  pro-* 
bate  was  taken  of  the  said  will ;  thq  mother  has 
brought  the  said  letter  into  court  with  affidavits  to 
prove  the  deceased's  handwriting  and  the  receipt 
thereof,  and  has  taken  out  a  citation  against  the 
said  Holland  and  the  widow  as  executors,  to  bring 
in  the  said  probate,  and  to  shew  cause  why  it 
should  not  be  revoked,  and  why  administration, 
with  the  letter  annexed,  should  not  be  granted  to 
her  until  the  original  will,  or  an  authentic  copy,  is 
brought  in.  The  executors  have  appeared  ynder 
protestation,  and  deny  that  the  said  letter  has  any 
force  or  validity  in  law ;  the  wife  is  universal  le^ 
gateo  in  the  said  will,  but  at  the  time  of  making 
it  the  deceased  had  nothing  to  leave. 

Dr.  Pinfold,  for  the  executors. — The  question 
is,  whether  the  protest  is  justifiable.  It  does  not 
appear  what  the  deceased  was  worth  when  the 
will  viras  made. 

Dr.  Hay.-n-YfQ  insist  that  the  will,  dated  16th 
December  1749,  is  revoked.  The  deceased  in  the 
said  letter  expressly  says,  "  I  have  made  my  will," 
which  must  be  in  the  Indies.  This  subsequent 
will  is  a  revocation  of  the  former,  as  it  is  incon- 
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PBBRooATivfc  sistent  with  the  first,  so  held  in  the  case  of  He!- 

Court.        i.  •  ^  n 

her  (a). 

Hilary  Tana, 
Fabroarj  18. 

Dr.  Pinfold^  contra. — ^The  question  is,  whether 
the  mother  has  shewn  a  sufficient  interest  to  be 
entitled  to  the  eflPect  of  her  process.  The  deceased 
did  not  intend  this  letter  should  operate  as  a  will ; 
the  latter  will  may  have  an  executor,  and  then  the 
mother  cannot  have  administration.  Several  ships 
have  come  from  India  since  his  death.  The  pro- 
cess is  not  proper ;  it  should  have  been  to  cite 
the  wife  to  accept  or  refuse  the  administra- 
tion, &c. 

Per  Curiam. 

I  was  of  opinion  the  letter  alone  was  clearly  tes- 
tamentary, (b)  and  would  revoke  the  first  will, 
though  the  latter  will  which  the  deceased  declared 
under  his  hand  that  he  had  made,  should  have 
been  produced. 

I  therefore  assigned  Mr.  Bateman,  proctor  for 
Holland,  to  appear  absolutely,  and  revoked  the 
probate  already  granted,  and  assigned  to  hear  on 
the  by-day  of  this  term,  on  the  grant  of  the  admi- 
nistration with  the  letter  annexed,  limited  till  the 
will,  or  an  authentic  copy  thereof,  should  ap- 
pear. 


(a)  Vol.  I.  p.  472. 

(i)  Denny  v.  Barton  and  Rashleigh^  2  Phill.  575. 
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Pbbrooativc 

COUKT. 


Goodman  against  Goodman  and  Others.  pibVi^'S.' 

Dr.  Simpson,    for   Sarah   Goodman. —Joseph  in»t™otioniei. 
Goodman,  Esq.  died  the  Ist  of  March   1764,  a  wui.  it  beiog 
widower,  left  Sarah  Goodman,  his  sister,  and  Ann  a^a^sd  wm* 
Lacy,   another  sister,  and  William  and  Thomas  5^;[J"f^„^^^. 
Goodman,  his  brothers,  and  John  Johnson,  Do-  eating » wuidu 
rothy  Sexton,  and  Elizabeth  Yemans,  his  nephew  dnwoopinpar. 
and  nieces.     Sarah  Goodman  is  appointed  execu-  JJlS^ti^!""**'" 
trix  and    residuary  legatee    in   a  testamentary 
schedule  made  the  1st  of  March  1754,  the  day  he 
died ;  a  probate  of  this  schedule  was  granted  to 
her  on  affidavits,  afterwards  Sarah  took  out  a  de- 
cree against  all  the  next  of  kin  to  see  it  proved  by 
witnesses.     Thomas  Groodman  and  Dorothy  Sex- 
ton, by  proxy,  declared  they  would  not  oppose  the 
schedule,  and  Mrs.  Hall,  the  only  legatee  in  a 
former  will,  who  survived  the  testator,  except  the 
said  Sarah  Goodman,  who  declared  she  would  not 
oppose  it.     The  rest  of  the  persons  entitled  to  dis- 
tribution, except  William  Goodman,  have  not  ap- 
peared, and  the  said  William  Goodman,  the  de- 
ceased's brother,  alone  opposes  the  schedule ;  he 
pleaded  the  deceased's  affection  to  Sarah,  and  that 
he  had  executed  a  will  in  1 740,  in  his  daughter's 
life-time,  in  which  Sarah  was  executrix,  and  had 
a  legacy  of  500/.,  and  a  legacy  was  also  left  to 
Mrs.  Hall,  and  the  residue  he  gave  to  his  three 
daughters.     William  Goodman  gave  in  an  allega- 
tion to  propound  the  will  of  1740,  but  as  he  was 
not  named  in,  nor  had  any  interest  under  it,  the 
Court  was  of  opinion  he  could  not  propound  it, 
and  rejected  his  plea.     The  deceased's  daughter 
died  before   him,   and  his  wife  had  been  dead 
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'*w^ATiTfc  twenty  years  before  his  death,  and  his  sister  Sarah 
L     lived  with  him  and  took  care  of  his  affairs  from 

PtblSLj^!  ^^^  *^"^^*  "^^^  deceased  had  a  dropsy  for  some 
years,  but  was  sensible  to  his  death.  On  28th 
February  1754,  he  sent  for  Mr.  Clare,  an  attorney, 
to  come  to  him,  but  he  was  not  at  home.  The  de- 
ceased sent  for  him  again  at  eight  in  the  morning 
of  the  1st  of  March ;  he  went  to  the  deceased 
about  nine,  and  the  deceased  then  told  him  he  sent 
for  him  to  give  him  instructions  for  his  will.  The 
deceased  gave  him  instructions  for  part  of  his  will, 
and  when  he  had  wrote  them  down,  he  bid  him  go 
away  and  come  again  at  two  o'clock  that  after- 
noon. About  one  o'clock  he  again  sent  for  Clare, 
he  then  went  and  took  further  instructions,  and 
the  deceased  ordered  him  to  come  again  the  next 
morning,  but  before  he  was  out  of  the  house  the 
deceased  recalled  him,  and  he  then  finished  the 
instructions ;  Clare  then  read  them  over  to  the  de- 
ceased in  the  presence  of  the  said  Sarah  Gk)od- 
man  and  two  other  persons ;  the  deceased  ap- 
proved them,  and  directed  Clare  to  prepare  a  will 
from  them  for  execution.  Clare  went  home,  and 
while  the  will  was  engrossing,  the  deceased  was 
impatient,  and  sent  twice  to  Clare  to  hasten  him, 
but  before  the  engrossment  was  finished  the  de- 
ceased died.  By  the  instructions,  the  residue  of 
his  estate,  real  as  well  as  personal,  is  given  to 
Sarah.  On  28th  February,  the  deceased  told  his 
apothecary  he  had  sent  for  Clare  to  make  his  will, 
and  expressed  great  regard  for  Sarah.  Another 
witness  proves  the  like  declaration  on  the  morning 
of  the  1st  of  March,  and  the  deceased  then  said  he 
was  sorry  he  had  not  made  his  will  sooner.  There 
is  full  proof  of  capacity. 
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Dr.  Pauly  for  William  Goodman. — The  de-  PnEHooAWft 

ceased  died  the  1st  March,  1754,  he  had  several     L 

relatives;  the  deceased  had  made  his  will  29th  ^^^aij'iS! 
February,  1740,  duly  executed;  the  deceased 
left  a  real  estate  of  600/.  a-year,  and  10,000/, 
in  money,  he  put  off  finishing  the  instructions, 
and  they  had  not  been  finished  but  from  the  im- 
portunity of  Neave ;  interlineations  were  added 
to  the  instructions  by  Clare,  without  the  deceas- 
ed's orders,  and  they  were  not  read  to  him ;  he 
died  as  soon  as  the  instructions  were  given  ;  they 
do  not  contain  the  deceased's  whole  will ;  real 
as  well  as  personal  estate  devised. 

Witnesses  far  Sarah  Goodman. 

I.  William  Thompson,  apothecary. — Deponent 
well  knew  deceased  many  years  ;  he  died  the  1st 
March,  1754 ;  Sarah  is  his  sister;  the  deceased  was 
a  widower,  Sarah  lived  with  him,  and  she  appeared 
to  have  the  care  of  his  household  affairs ;  believes 
the  deceased  had  great  affection  for  her ;  depo- 
nent was  often  with  them;  deceased  expressed 
great  regard  for  her ;  his  daughter  died  before  him ; 
proves  the  deceased's  name  signed  to  the  will  « 
made  in  1740,  wherein  Sarah  is  executrix,  to  be 
the  deceased's  handwriting;  deceased  had  a  dropsy 
and  jaundice.  In  the  afternoon  of  the  28th  Fe- 
bruary 1754,  deceased  declared  to  deponent  he 
intended  to  make  his  will ;  next  day,  deponent 
asked  him  if  he  had  made  his  will,  he  said  *'  No," 
but  he  had  sent  for  Mr.  Clare  to  make  it,  and  then 
expressed  a  particular  regard  to  Sarah ;  deceased 
died  about  three  that  afternoon ;  he  was  sensible 
to  within  three  minutes  of  his  death. 

14.  Int.  Deponent  was  present  when  the  will 
of  1740  was  found. 
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Frerooative      2.  Edward  Neave,  soapmaker. — Deponent  well 
^  knew  deceased ;  Sarah  lived  with  deceased  from 

F'blJwJ'is'  ^'®  wife's  death  to  his  own,  and  managed  his 
affairs;  great  affection  between  deceased  and 
Sarah ;  deceased's  daughter  died  before  him ; 
proves  the  subscription  to  the  will  of  1740  to  be 
the  deceased's  handwriting ;  believes  the  deceased 
died  of  a  dropsy,  Clare  sometimes  did  business 
for  the  deceased,  on  the  morning  of  the  28th  Fe- 
bruary, 1754,  deceased  told  deponent  he  would 
send  for  Clare  to  make  his  will ;  the  next  morn- 
ing, deceased  told  deponent  he  had  sent  for  Clare 
and  expected  him  soon ;  and  afterwards  that  morn- 
ing deceased  told  deponent  he  had  given  Clare 
some  instruction^ ;  at  one  o'clock  that  day,  de- 
ceased gave  further  instructions,  but  did  not  finish 
them  ;  deponent  advised  deceased  to  finish,  where- 
upon he  sent  for  Clare  back,  and  gave  him  full 
instructions,  and  then  Clare  read  them  to  de- 
ceased, in  the  presence  of  deponent  and  two  other 
witnesses ;  the  deceased  was  at  that  time  of  sound 
mind,  &c. ;  deceased  declared  he  intended  to  re- 
lease Mrs,  Hall's  children,  as  well  as  herself  from 
what  she  owed  him,  which  deponent  believes  was 
the  cause  of  the  interlineations  between  the  14th 
and  16th  lines,  which  were  not  read  over  to  the 
deceased,  and  some  few  explanatory  interlinea- 
tions were  afterwards  made  by  Clare. 

9.  Int.  Deceased  approved  the  instructions,  and 
ordered  a  will  to  be  prepared  from  them  for  exe- 
cution. Respondent  does  not  remember  the  very 
words  deceased  used.  16.  Believes  deceased  was 
worth  about  4000  or  5000/. 

3.  James  Clare,  gent. — Deponent  well  knew  de- 
ceased ;  was  often  employed  by  him  as  his  attorney ; 
deponent  being  informed  that  the  deceased  h^d 
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sent  for  him,  on  the  28th  February  deponent  went  ^'^ Iq^^J'^^"^ 

to  his  house  that  night,  but  did  not  see  him,  but      

was  desired  to  come  again  the  next  morning,  de-    ^eb^^Jy'is'. 
ponent  was  again  sent  for  the  next  morning,  de- 
ponent went,  and  deceased  told  him  he  sent  for 
him  to  make  his  will ;  deponent  then  took  part  of 
the  instructions  marked  A.,  and  then  deceased 
desired  him  to  come  again  at  two  ;  about  one,  de- 
ceased sent  for  deponent  again,  and  gave  him  fur- 
ther instructions,  and  then  appointed  deponent  to 
come  again  the  next  morning,  and  said  he  would 
talk  with  his  clerk  in  the  mean  time ;  deponent 
went  down  stairs,  but  was  soon  called  back,  and 
deponent  then  finished  the  instructions,  and  then 
deponent  read  all  the  instructions  as  they  now  ap- 
pear in  schedule  A.  to  the  deceased,  (except  some 
words  he  mentioned,  which  deponent  afterwards 
interlined,  as  more  full  instructions  for  deponent's 
clerk  to  draw  the  will,  and  which  were  agreeable 
to  deceased's  intentions) ;  deceased  approved  the 
instructions,  and  bid  deponent  prepare  a  will  from 
th^m  for  execution :  deceased  was  of  sound  mind, 
&c.,  the  interlineations  are  agreeable  to  the  de- 
ceased's declared  intention ;  it  was  between  one 
and  two  when  deponent  went  home,  but  deceased 
was  dead  before  the  will  was  finished. 

3.  Int.  Respondent  can  positively  swear  that  the 
deceased  ordered  deponent  to  give  all  the  residue 
of  his  estate  real  and  personal  to  Sarah.  5.  Int. 
Nobody  was  present  at  writing  the  first  part  of 
instructions ;  deceased  said  he  had  made  a  former 
will,  but  he  would  make  another  as  his  daughter 
was  dead.  8.  Int.  Deceased  approved  the 
schedule,  and  bid  respondent  prepare  a  will 
from  it. 

VOL.  I  r.  1 
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Pl(R|tOOATITI 
COORT. 

Qilary  Tenni 


4.  Thomas  Bampfield,  gent.  —  Confirms  hia 
master^  Clare's  deposition. 

6.  Peter  Eamshaw.  —  Deponent  was  clerk  to 
deceased  for  thirteen  years^  and  to  his  death ;  Sa- 
rah lived  all  that  time  with  deceased,  and  managed 
his  affairs ;  great  affection  between  deceased  and 
Sarah ;  deceased  made  a  will  in  1740 ;  Sarah  ex- 
ecutrix; mentions  contents;  deceased  of  sound 
mind ;  on  the  28th  February,  1754,  deceased  sent 
for  Clare  that  night  about  a  quarter  before  two ; 
on  the  1st  March,  1754,  deponent  came  home,  and 
was  told  deceased  had  asked  for  him  several  times ; 
deponent  went  up  to  deceased,  and  he  was  then 
very  sensible ;  Clare  was  just  gone  from  him ;  de- 
ceased died  very  soon  after,  viz.  about  three  o'clock. 
1 .  Int.  Respondent  never  heard  deceased  had  much 
affection  for  his  brother  William.  5.  Int.  Deceased 
bad  freehold  and  leasehold  estates  to  the  amount  of 
upwards  of  500/.  a  year.  8.  Int.  Respondent 
has  received  the  legacy  the  deceased  left  him. 

6.  Daniel  Thomas.  —  To  1.  Int.  believes  de- 
ceased had  a  brotherly  love  for  William,  and  he 
took  his  son  George  into  his  counting-house,  but 
he  was  displeased  with  his  behaviour,  and  talked 
of  sending  him  home  again. 

The  schedule  read. 

Dr.  &mpson  for  Sarah.  —  Nobody  claims  an  in-> 
terest  under  the  will  of  1740.  No  question  as  to 
capacity,  nor  as  to  the  instructions  given  by  the 
deceased.  He  was  prevented  merely  by  death 
from  executing  the  will  prepared  from  those  in- 
structions. Prerog.  1749,  Duke  of  Roxboroi^h 
V.  Machlean.      Deleg.    Watkinson  v.   Wosey,  (a) 

(a)  Watkinsany.  Woosey,  24th  Nov.  1738,  an  appeal  from  the 
Prerogative  Ck)urt  of  York.    The  Judges  Delegates  present  at 
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will  for  real  and  personal  estate  establisheid  under  pavRooAntrt 
the  same  circumstances  as  this  schedule  stands.  ^^"^*' 
Deleg.  1751^  Beaumont  v.  Sharpe,  {a)  the  same. 
SeUars  v.  Gamett  {b\  Anderson^  38 ;  Dyer,  72. 
notes  were  held  a  good  will  for  lands  before  the 
statute  of  frauds;  when  the  testator  diedbefofe  the 
will  could  be  finished  from  those  notes. 


HUarj  Teiia» 
Vebniaiy  18* 


X)r.  Pinfbld^  same  side. — ^Will  of  1740  not  pro- 
pounded by  any  one.     Deceased's  intentions  clear. 

Dr.  Hay,  same  side.  —  An  unexecuted  paper  is 
a  good  will,  if  the  testator's  intention  is  permanent. 
If  real  and  personal  estates  are  devised  to  different 
pers(M)s,  and  the  will  cannot  operate  as  to  the  real, 
so  that  the  devisee  of  the  real  estate  is  left  without 
provisum,  contrary  to  the  testator's  intention^  it 
shall  not  be  a  good  will  for  either.  Prerog.  ease 
of  Barrow  v.  Coo:.  But  in  the  present  case  both 
the  real  and  personal  estate  are  given  to  Sarah, 
and  it  would  be  strange  doctrine  to  say  she  shall 
not  have  one,  because  by  law  she  cannot  take 
both  under  this  paper. 

Dr.  Paul  for  William  Goodman.  —  The  de- 
ceased intended  ai;!  executed  will ;  the  draft  is 
prepared  for  execution.  Deleg.  (c)  Calamy  and 
Limhrey  v.  Hyde  and  Mason. 

the  sentence  were  Mr.  Justice  Page,  Mr.  Justice  Denton,  Mr. 
Baron  Carter,  Dr^  Rinaston,  Dr.  Simpson,  Dr.  Ptnfold,  Jun.  and 
Dr.  Edmipnds. 

(a)  Beaumont  y.  Sharpe,  Deleg.  31st  May  1753.  Ibe 
Judges  present  at  the  sentence  were  Mr.  Justice  Deniaon,  Mr. 
Baron  Legge,  Dr.  Collier,  Dr.  Smalbroke,  and  Dr.  Clarke. 

(6)  Sellars  y.  Gamett,  Prerog.  vide  supra,  Vol.  I.  p.  509. 

(c)  Hyde  and  Mason  y.  Calamy  and  Litnbrey,  Del^«  1731 ; 
Com.  Rep.  451 ;  Vol.  I.  p.  423. 

i2 
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Dr.  Collier  and  Dr.  Bettesworth,  same  side.  — 
Eccleston  v.  Speake  (a),  a  paper  that  cannot  operate 

pibrMJ*!!?'    ^  ^  ^^^^  shall  not  operate  as  a  revocation.     1  Peere 
Williams,  Onyons  v.  Tyrer.  {b) 


Prbrogativb 

CODRT. 


Judgment  —  Sir  George  Lee. 
I  pronounced  for  the  schedule ;  the  will  of  1740 
was  not  propounded,  nor  the  execution  of  it  proved, 
so  that  the  schedule  stood  before  the  Court  as  the 
deceased's  only  testamentary  disposition.  His  in- 
tention was  clear  to  have  executed  a  will  pursuant 
to  the  schedule,  if  he  had  not  been  prevented  by 
death,*  and  the  real  as  well  as  personal  estate  being 
given  to  the  same  person,  removed  all  objection  as 
to  its  not  operating  with  respect  to  the  real  estate. 
I  therefore  thought  it  ought  to  be  established  as  a 
good  will  for  the  personal  estate,  agreeable  to  all 
the  cases  that  have  been  cited. 


ARCHES  COURT  OF  CANTERBURY. 


Htl«rj  Term, 
February  25. 


Holmes  against  Holmes. 
Appeal  from  the  Chaficellor  of  London, 


.^VotSl'orJn:  Dr.  Collier  for  Mr.  Holmes.  —  Mr.  Holmes  the 
lMuJ[l^^ffioknt  husband,  brought  suit  against  his  wife  for  restitu- 
te bar  tbe  pro-  tiou  of  coujugal  Hghts.  They  were  married  on  the 
■oebaawoQidbe  3d  of  April  1744.     She  was  a  widow,  and  before 

■afficieDttobafe 
CDtided  tbe  par- 
ty to  a  divorce       (d)  Eccleston  v.  Speake^  3  Mod.  258.  and  Shaw,  89. 
«o ^a»  original        ^^j  q^^^  ^   j^^^^  1  p  Williams,  342. 
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marriage,  settled  all  her  fortune  in  trustees  for  her 
separate  use ;  the  husband,  with  her  consent,  bor- 
rowed of  her  trustees  2,000/.  of  her  money,  to  em- 
ploy in  his  trade  of  an  ironmonger ;  soon  after 
which  she,  suspecting  her  husband's  affairs  were 
bad,  and  the  said  2,000/.  being  lent  on  his  bond, 
her  trustees  did,  at  her  request,  take  out  a  statute 
of  bankruptcy  against  him  ;  he  was  forced  to  ab- 
scond, and  make  a  composition  with  his  creditors, 
and  she  received  a  dividend  of  436/.  19s.  She 
went  to  a  house  of  her  own,  and  would  not  live 
with  her  husband,  or  suffer  him  to  come  and  live 
with  her.  In  Hilary  Term,  1754,  he  returned  a 
citation  against  her  in  a  cause  of  restitution  of  con- 
jugal rights ;  she  confessed  the  marriage,  but 
gave  a  negative  issue  to  the  libel,  and  gave  an  alle- 
gation in  bar  to  her  being  compelled  to  live  with 
him,  and  prayed  that  she  might  he  divorced  from 
him  for  cruelty.  The  Chancellor  of  London  ad- 
mitted the  allegation,  from  which  the  husband  ap- 
pealed to  the  Arches.  The  allegation  pleaded 
the  marriage,  his  borrowing  the  said  2,000/.,  his 
bankruptcy,  and  absconding  without  giving  her  no- 
tice, and  the  composition,  and  that  she  refuses  to 
cohabit  with  him  for  good  reasons,  for  that,  though 
he  at  first  behaved  civilly  to  her  till  he  had  got  her 
money,  yet  he  is  a  man  of  a  brutish  cruel  temper, 
has  abused  her,  calling  her  bitch,  &c.,  and  swore 
at  her,  and  on  20th  April  1754,  he  sent  Jonathan 
Forward  and  one  Clive  to  her  house,  who  came  in 
to  her,  and  soon  after  he  came  himself,  locked  the 
parlour  door,  [where  she  and  the  said  two  men 
were,  and  swore  he  would  lie  with  her  in  presence 
of  said  men;  and  they  said  he  was  her  husband, 
and  had  a  right  to  do  so,  and  they  would  hold  her 
for  him  to  lie  with  her  ;    whereupon  she  got  out 


Arches 
Court. 

Hilir/Term, 
Fffbraarj  26. 
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AiiciiM      of  the  window,  over  a  palisade,  and  over  to  the 
^^"'      next  house,  whither  he  and  the  said  two  men  fol- 

"e"bSj*S*  *^^®^  ^^^^  ^^  ^^  ^^^  pulled  off  her  cap,  and 
dragged  her  by  the  hair  of  her  head,  and  attempted 
to  drag  her  home^  but  was  prevented ;  and  that 
afterwards  he  declared,  that  if  he  could  get  her  in 
his  power  he  would  send  her  abroad,  where  no- 
body should  see  her,  unless  she  would  give  him  her 
money ;  that,  therefore,  she  could  not  live  safely 
with  him,  and  prayed  to  be  separated. 

Judgment  —  Sir  George  Lee. 

I  was  of  opinion  nothing  could  be  offered  (a) 
in  bar  to  her  living  with  her  husband  but  such  facts 
as  wpuld  entitle  her  to  a  divorce,  in  case  she  had 
brought  a  suit  against  him  to  be  separated  fcur 
cruelty. 

In  this  case  she  had  charged  nothing  but  words, 
except  the  single  fact  of  his  dragging  her  by  the 
hair,  which  happened  after  she  had  separated  herself 
from  him,  and  that  was  not  a  cruelty  sufficient  to 
entitle  her  to  a  divorce ;  and  it  was  not  suggested 
that  he  had  ever  beat  her  or  put  her  in  any  danger 
while  they  lived  together. 

I  therefore  pronounced  for  the  appeal,  and  re- 
jected the  allegation. 


She  appealed  to  the  Delegates,  where  my  sen- 
tence was  affirmed  in  Easter  Term,  1757.  (b) 

(a)  See  the  case  of  Foster  y.  Foster,  1  Hagg.  Consist,  p.  153 ; 
D*Aguilar  v.  D'Aguilar,  1  Hagg.  784. 

(b)  The  Judges  Delegate  who  were  present  at  the  sentence  in 
this  case  were,  Mr.  Justice  Foster,  Mr.  Justice  Birch,  Mr,  Baron 
Smythe,  Dr.  Collier,  Dr.  Smalbroke,  and  Dr.  Harris, 
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Deakle  and  DbaeIe  ogaifM Sovthw ell.        5'SZj^i' 


^•brmmym. 


An  Appeal  from  Litchfield. 


.  Southwell  prayed  a  faculty  to  be  granted  to  a  qMUon 
him  as  schoolmaster  of  the  Free  Grammar-school  u  tpped  m^ 
at  Stafford,  and  to  his  successors,  schoolmasters  MtU^^orfr^ 
there.     Dearie,  a  parishioner,  appeared  to  oppose  •  f"*^""*^ 
it,  gave  an  allegation  setting  forth  his  interest  and 
objections ;  the  Court  rejected  his  allegation,  and 
immediately  granted  the  jE^culty. 

Dearie  appealed  from  both.  Fanshawe,  proctor 
for  Southwell,  prayed  that  Bishop,  Dearie's  proc«> 
tor,  might  be  assigned  a  term  probatory  on  his 
his  libel  of  appeal,  and  that  the  cause  might  pro- 
ceed as  on  an  appedl  from  a  definitive  sentence. 
Bishop  insisted  that  his  appeal  was  firom  a  griev- 
ance, in  rejecting  Dearie's  allegation,  and  that  the 
faculty  grsmted  ceased  on  course,  as  an  act  done 
after  the  appeal,  and  therrfore  he  did  not  want  a 
term  probatory,  for  a  grievance  is  to  be  heard  ea 
tiedem  actis. 


Fer  Curiam. 

But  I  was  of  opinion  the  rejecting  this  allegation 
was  a  final  interlocutory  decree,  having  the  effect 
of  a  definitive  sentence,  for  it  was  pronouncing 
against  Dearie's  interest  to  oppose,  after  which  he 
could  have  no  relief  in  the  Court  below ;  besides 
the  appeal  was  also  firom  granting  the  faculty^ 
which  was  the  conclusive  final  act  of  the  Court  as 
to  this  cause.    I  was  therefore  of  opinion  this  ap^ 
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Court. 

Hilarj  Teim, 
.Febniarj25. 


peal  was  from  a  definitive  sentence,  and  assigned 
Bishop  to  take  a  term  probatory,  and  to  call  on 
the  cause,  as  on  an  appeal  from  a  sentence. 


PREROGATIVE  COURT  OF  CANTERBURY. 


B/-Daj  after 
Hilarj  Term, 
Febmarjr  26. 

A  case  of  frand 
not  labstaotiaC- 
ed. 

Greater  rej^ard 
ahoald  be  had  to 
the  evidence  of 
a  witness  on 
oatb,  than  to  bis 
extra-jndicial 
dtfolaratioos. 


Dy£R  against  Calwell. 

Dr.  Collier,  for  Dyer. — William  Calwell,  Esq* 
died  14th  July  1761,  at  Bristol,  where  he  resided; 
made  his  will  in  February  1749 ;  provided  for  his 
children,  left  the  residue  to  his  wife  and  appointed 
two  executors ;  left  an  estate^  real  and  personal,  of 
about  40,000/. ;  was  in  a  declining  state  of  health, 
from  drinking,  for  six  months  before  his  death. 
28th  February  1750,  he  set  out  from  Bristol  to 
London,  to  consult  Dr.  Ward,  at  the  advice  of 
Dyer,  who,  with  others,  accompanied  him  to  Lon- 
don ;  they  made  a  progress  on  their  way,  staid 
some  time  in  Oxford,  and  did  not  arrive  in  London 
till  the  29th  of  March,  staid  there  till  the  14th  of 
May  following.  Deceased  had  great  friendship 
for  Dyer,  who  was  a  saddler  at  Bristol.  In  March 
1751,  deceased  gave  instructions  in  London  to  one 
Bradford,  an  attorney,  who  had  lived  at  Bristol,  to 
make  a  codicil  to  bis  will.  30th  March  17dl> 
Bradford  brought  it  to  deceased  at  his  lodgings, 
who  approved  and  executed  it  in  the  presence  of 
the  said  John  Bradford,  and  William  Lucas,  the  de-* 
ceased's  servant,  who  attested  it.  The  codicil  refers 
to  the  will,  leaves  Dyer  s  son,  a  youth  at  Oxford^ 
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5CX)/.,  and  to  Dyer  himself  200/.,  v?hich  are  all  the  prbhooatttr 

Co  D  RT 

legacies  in  the  codicil,  and  which  are  charged  on      L 

all  his  real  and  personal  estates ;  in  the  beginning  hJ;?,'^*!!^' 
of  the  codicil  recites  that  he  had  made  a  will,  or  February  ae. 
deed  of  gift,  or  some  disposition  of  his  estate,  but 
as  his  jpapers  were  at  Bristol,  he  could  not  say 
certainly  what,  but  directs  his  executors  to  take 
this  codicil  as  part  of  his  will.  When  the  deceased 
returned  to  Bristol,  he  staid  at  Dyer's  house  about 
a  week,  and  then  went  home  to  his  own  house. 
The  executors  renounced,  and  on  the  9th  of  May 
1752,  deceased's  widow  took  administration  with 
the  will  annexed.  Some  time  afterwards.  Dyer 
applied  to  her  to  pay  the  said  legacies,  she  refused, 
and  then  he  took  out  citation  against  her  to  bring 
in  the  administration,  and  take  a  new  one  with  the 
will  and  this  codicil  annexed.  Bradford  is  dead, 
but  we  have  pleaded  his  handwriting  and  cha- 
racter. Lucas  is  examined,  and  fully  proves  the  • 
codicil.  23d  July  1763,  the  widow  gave  in  an  al- 
legation to  impeach  the  characters  of  Dyer  and  of 
the  two  subscribing  witnesses  to  the  codicil.  No 
imputation  on  Lucas,  but  that  he  is  in  gaol  for  debt. 

Dr.  Hay,  for  Mrs.  Calwell.  —Will  dated  16th 
February  1 749,  not  disputed  ;  deceased  appointed 
executors  in  trust,  who  renounced  ;  died  14th 
July  1761.  9th  May  1762,  widow  took  adminis- 
tration cum  testamento  ;  Dyer  knew  thereof,  but 
did  not  produce  the  codicil  till  January  1763. 
Citation  returned  on  the  23d  of  January  1763. 
Dyer  a  saddler  at  Bristol.  Recital  in  beginning 
pf  codicil  remarkable,  for  it  shews  deceased  did 
not  know  what  his  will  was ;  directs  the  legacies 
to  the  Dyers  to  be  paid  in  six  months  after  his 
death.     Bradford  died  in  April  1762 ;  his  death 
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^^noQkniE  and  handwriting  proved ;  his  character  doubtful. 

1     LucaSf  the  other  subscribing  witness,  has  a  very 

hh^tI^  bad  character  from  our  witnesses,  and  they  have 
Febmarjr  M.  not  attempted  to  set  up  his  character ;  full  proof 
of  Lucas'  declarations  contrary  to  his  evidence. 
Deceased  a  man  of  fortune,  very  much  addicted  to 
drinking,  and  easy  to  be  imposed  upon.  Gave 
bonds  and  notes  without  any  consideration  for 
them.  Dyer  imposed  on  him ;  persuaded  him  to 
come  to  town,  and  there  encouraged  him  to  drink ; 
he  was  continually  drunk  while  he  was  in  town  ; 
when  he  returned  to  Dyer's  house  at  Bristol,  he 
was  kept  drunk  until  near  his  death .  Deceased  de^ 
clared  Dyer  was  a  rogue,  and  endeavoured  to  get 
deceased's  fortune  for  his  son. 

Witnesses  far  Dyer. 

1.  William  Lucas,  examined  19th  May  1763. — 
Deponent  was  deceased's  groom ;  deceased  being 
of  sound  mind  died  in  March  1761,  in  deponent's 
presence  gave  instructions  to  Bradford  for  making 
a  codicil ;  a  few  days  after  Bradford  brought  the 
codicil,  read  it  to  deceased/  who  well  understood 
and  approved  it,  and  then  duly  executed  it  in  pre- 
sence of  said  Bradford  and  deponent,  who  attested 
it  at  deceased's  request;  deceased  wasin  bad  health 
but  of  sound  mind ;  deponent  often  heard  deceased 
express  great  regard  for  Dyer ;  he  executed  codi- 
cil with  great  satisfaction ;  believes  Bradford  is 
dead ;  he  had  a  good  character  and  reputation ; 
deponent  saw  him  sign  his  name  as  a  witness  to 
said  codicil. 

2.  William  Edwards,  gent.  —  Deponent  well 
knew  Bradford  at  Bristol,  who  is  dead ;  he  had  a 
good  character  and  reputation ;  proves  said  Brad- 
ford's handwriting  as  a  witness  to  said  codicil. 
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3.  Charles  Churchman,  gent-  —  Bradford  was  piwooativ* 
deponent's  clerk;  gives  him  a  very  good  character.      !. 

4.  Geoi^  Par. — Proves  Bradford  died  in  April,    Ha^xtSl! 
1762 ;  gives  him  a  very  good  character.  Febrwryasw 

5.  John  Fisher. — Says  Bradford  was  an  honest 
man  ;  gives  him  a  very  good  character. 

6.  Thomas  Spracher.  —  Proves  the  death  of 
Bradford ;  says  he  was  esteemed  an  honest  man. 

7.  Edward  Young,  gent.  —  The  same;  never 
beard  Bradford's  honesty  questioned. 

N.  B, — Calwell's  counsel  admitted  Bradford's 
handwriting  as  a  witness  to  the  codicil  was  suffi- 
ciently proved. 

Codicil  read. 

Witnesses  for  CalwelL 
].  Robert  Harris,  merchant. — Deceased  drank 
spirituous  liquors  to  great  excess,  impaired  his  un- 
derstanding thereby ;  was  easy  to  be  imposed  on ; 
deceased  had  a  good  fortune ;  deponent  never  saw 
Bradford  but  qhc^  with  deceased ;  when  deceased 
returned  from  London,  he  staid  at  Dyer's  house 
eight  days ;  several  of  deceased's  companions  have 
drawn  him  in  to  give  them  bonds  for  large  sums^ 
without  any  value  received ;  mentions  such  per- 
sons ;  deponent  was  an  agent  to  deceased.  In 
February,  1.7d0,  Dyer  advised  deceased  to  go  to 
London  to  consult  Dr.  Ward  ;  on  the  28th  Febru- 
ary, deceased  set  o:ut  for  London  with  Mr.  Dyer, 
Mr.  Edgar,  Joseph  Perkins,  Mr.  Lucas,  his  ser- 
vant, and  deponent ;  deponent  saw  deceased  every 
day  in  Lcmdon,  from  the  20th  March  to  the  11th 
April ;  he  was  all  the  time  continually  drunk,  and 
incapable  to  make  a  will ;  he  had  strong  liquors 
by  his  bedside;  Dyer  had  great  influence  over 
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Bj-Daj  ftfter 
Hilary  Term, 
Febroarj  20. 


prbrooativb  deceased ;  Bradford  in  deponent's  presence  pro- 
posed to  deceased  to  carry  him  to  a  bawdy-house. 

2.  Job  Gardiner,  brewer. — Deponent  knew  de- 
ceased; his  senses  were  impaired  by  drinking. 
Dyer  was  his  constant  companion  ;  deponent  by 
deceased's  order  sent  beer  to  Lucas's  house  for  him 
to  sell,  which  deceased  paid  for ;  William  Lucas 
has  a  general  bad  character,  and  lately  was  in  gaol 
for  debt. 

3.  William  Allen. — Dyer  and  deceased  often 
got  drunk  together ;  Lucas  is  a  person  of  bad 
character. 

4.  Mary  Downes,  widow. — Deponent  is  mother 
of  Ann  Calwell ;  the  party  deceased  was  easy  to 
be  imposed  on,  notes  and  bonds  were  obtained 
from  him  by  Dyer  and  Lucas ;  deceased  told  de- 
ponent Dyer  advised  him  to  go  to  London  to  con- 
sult Dr.  Ward  ;  Dyer  was  paid  60/.  for  attending 
deceased  to  London,  after  deceased  returned  from 
London,  he  often  declared  Dyer  was  a  rogue,  and 
would,  if  he  could,  get  all  his  fortune  from  him,  for 
his  said  Dyer's  son.  On  the  9th  May,  1752,  ad- 
ministration with  the  will  taken  by  deceased's 
widow;  codicil  was  not  produced  till  January, 
1763  ;  Lucas  has  a  bad  character. 

6.  John  Maunder. — Deceased  was  much  addicted 
to  drinking,  and  could  sometimes  be  easily  imposed 
upon ;  deceased  was  often  at  Dyer's  house,  gives 
Bradford  and  Lucas  bad  characters. 

6.  Sarah  Wise,  widow. — Lucas  is  a  man  of  very 
bad  character. 

7.  Alexander  Edgar.  —  Deceased  was  weak  in 
his  understanding  from  drinking,  and  easy  to  be 
imposed  upon.  In  February,  1760,  deponent  went 
with  deceased  to  London  ;  Dyer  prevailed  on  de- 
ceased to  go  by  Oxford,  to  see  Dyer's  son  ;  while 
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in  London  deceased  was  continually  drunk ;  after  pbebooatitb 
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the  codicil  was  executed,  Dyer  took  the  first  op-      1 

portunity  of  leaving  London;  after  Dyer  went  HUwyTem' 
away,  deceased  lived  soberly  while  he  staid  in  February  ae. 
town ;  the  same  day  the  codicil  was  executed  de- 
ponent went  out  of  town ;  on  the  Saturday  even- 
ing deceased  was  very  drunk,  and  he  was  the  same 
when  deponent  saw  him  on  the  Monday  following; 
on  said  Monday,  Lucas  told  deponent  Dyer  said 
to  him,  "  Now  is  your  time  to  take  care  of  your- 
self, for  I  have  done  my  business;"  Lucas  then 
said,  that  Bradford  read  the  codicil  so  fast  that  he 
could  not  understand  it,  and  he  believed  his 
master,  the  deceased,  could  not,  and  said  they 
were  obliged  to  make  him  sign  it  in  bed  on  a  pair 
of  bellows ;  deceased  returned  to  Bristol  on  the 
14th  May,  1761,  he  then  went  to  Dyer's  house 
and  staid  there  about  eight  days.  Bradford  had 
a  general  bad  character ;  he  brought  a  whore  to 
deceased's  lodgings.  On  the  5th  May,  1753,  Lu- 
cas declared  to  deponent  and  Mrs.  Downes,  that 
he  was  called  to  be  a  witness  to  said  will  or  codi- 
cil, it  was  signed  in  bed,  and  it  was  not  read  in 
his  presence,  and  that  he  asked  to  see  the  con- 
tents of  it,  but  was  denied,  and  he  said  he  be- 
lieved deceased  did  not  know  that  he  had  signed 
it,  for  when  deponent  told  deceased  of  it,  he  was 
very  uneasy,  and  almost  crazy  about  it ;  Lucas  also 
said  the  deceased  was  in  liquor  from  the  time  he  set 
out  from  Bristol  till  after  the  codicil  was  executed, 
and  that  Dyer  endeavoured  to  get  every  thing  from 
deceased  ;  Lucas  has  a  general  bad  character. 

8.  Thomas  Overbury,  baker,  examined,  22nd 
October  1753. — Dyer  encouraged  the  deceased 
to  drink.  In  January,  1753,  Lucas  being  in- 
debted to  deponent,  he  went  to  his  house  for  the 
money,  and  his  wife  said  that  her  husband  was  in 
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'•"^^"▼«  gaol,  and  that  Dyer  refused  to  assist  him,  because 

L     her  husband  would  not  wrong  his  C(xi8cience  con- 

Hiib^T!!^.  ceming  the  deed  or  codicil  in  favour  of  Dyer,  and 
Pebniary  90.  said,  hcT  busbaud  was  very  uneasy  about  being  a 
witness  to  said  codicil.  On  the  10th  June,  1753, 
deponent  went  to  Lucas:  in  Newgate,  and  he  then 
told  deponent,  he  believed  Mrs.  Calwell  had  a 
worse  opinion  of  him  than  be  deserved,  and  then 
also  declared  to  deponent,  that  deceased  sat  up 
drinking  all  night  before  the  codicil  was  executed, 
and  was  as  much  intoxicated  as  ever  he  saw  him ; 
that  when  he  was  called  to  witness  the  same,  de- 
ceased was  in  bed,  and  for  some  time  refused  to 
execute  it,  but  was  told  by  the  person  who  made 
it,  that  he  might  sign  it,  and  it  was  a  thing  of  no 
consequence,  and  declared  further,  that  he  believed 
deceased  knew  no  more  of  the  contents  of  it  than 
the  board  he  (said  Lucas)  then  sat  on  ;  that  it  was 
not  read  to  deceased  in  Lucas's  hearing,  and  that 
if  it  had  been  read,  deceased  was  not  capable  of 
understanding  it ;  deponent  has  known  Lucas  se- 
veral years,  he  has  a  very  bad  character. 

9.  Southwell  Downes,  merchant.  —  Deponent 
is  brother  to  producent ;  deceased  drank  to  excess 
and  was  encouraged  thereto  by  Dyer ;  deceased's 
capacity  was  weak,  and  he  was  easy  to  be  imposed 
on  ;  about  two  years  before  his  death,  cme  Bodville 
produced  a  bond  for  400/.  which  appeared  to  be 
executed  by  deceased,  but  deceased  denied  that 
be  knew  any  thing  of  said  bond,  and  said  it  was 
9Sk  imposition  upon  him;  and  since  deceased'^ 
death,  deponent  has  seen  a  bond  for  200/.  from 
deceased  to  said  Dyer,  in  which  no  consideration 
IS  mentioned  but  love  and  affection  to  Dyer ;  and 
also  has  seen  a  note  from  deceased  to  Dyer  for  50/. 
which  Dyer  said  deceased  gave  him  for  attending 
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him  to  London ;  has  often  heard  deceased,  when  ^^^^^"^ 

sober,  say,  that  Dyer  was  tt  rogue»  and  believes  he     

heard  him  say  that  Dyer  had  abused  him»  but  can-  ^'J^tmZ 
not  be  certain;  in  February  1760,  deceased,  by  FebfMfyia. 
Dyer's  advice,  came  to  London :  deceased  within 
a  fortnight  of  his  death,  said  to  deponent  that  Dyer 
was  a  rc^e,  and  had  done  all  that  he  could  to  get 
his  fortune  for  his  (Dyer's)  son,  &c. ;  uttered  bitter 
imprecations  against  him  for  his  villany.  It  was 
publicly  known  that  the  widow  took  administra- 
tion in  May  1762,  but  the  codicil  was  not  produced 
till  January  1763 ;  After  January  1763,  Lucas  de- 
siring to  see  the  deponent  he  went  with  Edgar  to 
him  in  gaol,  and  Lucas  then  several  times  told  them 
that  he  did  not  believe  the  codicil  had  ever  been 
read  to  deceased,  or  that  he  knew,  or  was  capable 
of  knowing  the  contents  of  it,  for  he  was  actually 
in  liquor  from  the  time  he  left  Bristol  till  several 
days  after  it  was  executed;  Lucas  wrote  down 
the  said  declaration  and  offered  to  swear  to  it ;  de- 
ceased has  declared  to  deponent  that  Lucas  had 
held  out  his  leg  whilst  others  have  picked  his 
pocket ;  deponent  believes  Lucas  is  a  bad  man, 
and  he  is  so  reputed. 

3.  Int.  Deceased  had  a  real  estate  of  about  400/. 
a  year.  4.  Int.  He  left  a  personal  estate  of 
33,000/.  11.  Int.  Cannot  say  of  his  own  know- 
ledge that  Lucas  was  guilty  of  any  crime. 

Dr.  ColHer,  for  Dyer.  —  Upon  the  face  of  the 
transaction  nothing  irregular  or  suspicions  appears. 

Dr.  Betteswarthy  same  side. — No  witness  gives 
Dyer  a  had  character.  Dyer  could  more  easily 
have  procured  a  codicil  at  Bristol  than  at  London, 
with  so  many  people  about  the  deceased.   No  proof 
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v^BMOkTivt.  that  Dyer  ever  did  impose  on  the  deceased  ;  Harris 

1     says  he  has  heard  Dyer  dlaim  a  promise  from  the  de- 

Hiiwj  Tem!  ceased  that  he  would  do  something  for  him  and  his 
Febraarjr  26.  family,  and  deceased  made  no  reply.  The  deceas- 
ed's declarations  a  fortnight  before  his  death  against 
Dyer,  arose  from  his  desiring  the  deceased  to  do 
still  more  for  him  and  his  family ;  if  the  transaction 
had  been  iniquitous.  Dyer  would  not  have  disobliged 
Lucas.     Fraud  is  not  to  be  presumed. 

Dr.  Hay,  for  Calwell. — No  attempt  to  support 
Lucas'  character.  No  declaration  leading  to  this 
codicil.  30th  March  1751,  was  a  Saturday,  and 
Edgar  swears  he  was  drunk  that  day.  Dyer  ob- 
tained a  bond  for  200/.  on  consideration  only  of 
deceased's  affection  to  him. 

Dr.  Smalbrokcy  same  side. — It  does  not  appear 

deceased  knew  of  the  codicil. 

* 

Judgment  —  Sib  George  Lee. 
I  was  of  opinion,  that  though  there  were  many 
very  suspicious  circumstances  upon  the  face  of  the 
paper  itself,  as  well  as  from  the  evidence,  yet  that 
there  was  ho  proof  that  Dyer  had  imposed  on  the  de- 
ceased in  getting  this  codicil,  or  that  the  deceased 
was  drunk  at  the  time  it  was  executed — that  Lucas's 
character  was  so  much  impeached,  and  his  decla- 
rations were  so  fully  proved  to  be  contrary  to  his 
evidence,  that  no  regard  could  be  had  to  his  testi- 
mony, if  it  had  stood  alone,  but  greater  regard 
was  to  be  had  to  his  evidence  on  oath,  than  to  his 
verbal  extrajudicial  declarations,  and  that  evidence 
was  agreeable  to  his  act  in  subscribing  the  codicil 
as  a  witness,  and  if  his  character  had  been  un- 
blemished, his  testimony  would  have  been  as  full. 
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Bj-Daj  afUr 
Kdvf  Tern, 
Febroarj  26. 


as  one  witness  ctmld  go,  to  support  eVteiy  tMng  ^"JJ^J"^* 

necessary  to  establish  a  codicil — tbat   nothing 

material  was  offered  to  affect   the  character  of 

Bradford,  on  the  other  hand  his  character  was  well 

established,  and  his  subscription  as  a  witness  to 

the  codicil  being  fully  proTed«  or  admitted,  he  must 

be  considered  as  a  full  witness  in  support  of  Lucas 

to  prove  that  every  thing  necessary  to  establish  a 

codicil  was  clear — ^that  the  signature  of  the  codicil 

was  likewise  admitted  to  be  deceased's  hand-* 

writing,  and  upon  view  it  appeared  to  be  exactiy 

the  same  as  his  signature  to  the  will,  which  waa 

admitted  on  all  sides  to  be  signed  by  deceased ; 

the  signing  to  the  codicil  was  in  a  fair  hand,  and 

did  not  appear  to  be  the  writing  of  a  drunken  man 

—  that  Elgar  swears  Lucas  told  him  of  this  codicil 

the  day  after  it  was  executed,  and  it  can  hardly 

be  doubted  but  that  Elgar,  who  was  deceased's 

friend,  told  him  of  it ;  and  yet  deceased  never  did 

any  act  to  revoke  it»  which  in  all  probability  he 

would  have  done,  if  it  had  been  an  imposition  on 

him. 

I  therefore  pronounced  for  the  codicil,  and  de^ 
creed  the  widow  to  take  a  new  administration,  with 
the  will  and  codicil  also  annei^ed. 


Robinson  against  Chamberlayne.  ^^^  |^ 

lUrah  21.' 

Dr.  Simpson,  for  Chamberlayne. — John  Cham-  imtniotioM 
berlayne,  bachelor,  deceased  was  murdered  (aa  ^^t^H^ 
was  supposed,  by  Ann  Robinson,  his  grand-niece,  ^h^iy!!\^ 
who  lived  with  him),  in  the  night  between  the  2nd  dearij  proVed 

to  bar*  baeo  m 
ciifwwlty  .with  bk  iiilNtMM>  almitted  toprolMto. 

VOL.  II.  K 
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p»BiiooATivE  and  3rd  July,  1754-:  he  left  behind  him  William 

CoDRT 

1      Robinson,  father  of  the  said  Ann,  his  nephew  and 

^Marcb  2if '  ^®^*  ^^  ^^^»  ^^^  William  Chamberlayne,  his  grand- 
nephew  and  heir  at  law.  Robinson  brought  in  a 
will,  in  which  he  was  executor,  but  has  not  pro- 
pounded it.  William  Chamberlayne  has  propound- 
ed a  schedule,  dated  27th  June,  1754,  which  con- 
tains instructions  deceased  gave  for  making  a  new 
willt  and  which  deceased  had  appointed  to  exe- 
cute the  3rd  July  following.  The  attorney  who 
drew  the  instructions  proves  they  were  given  by 
deceased,  but  he  thinks  he  did  not  read  them  to 
him.  We  have  proved  deceased's  declarations 
agreeable  to  them.     Robinson  gives  no  opposition. 

Witnesses  for  Schedule. 
1.  Henry  Brampton,  gent.  —  Deponent  well 
knew  deceased ;  it  was  reported  he  was  murdered 
in  the  night  between  the  2nd  and  3rd  July,  1754 ; 
died  a  bachelor,  leaving  William  Chamberlayne,  his 
grand-nephew,  and  William  Robinson  his  nephew 
and  next  of  kin ;  deceased  expressed  great  affec- 
tion for  William  Chamberlayne ;  often  declared 
he  would  make  his  will  and  leave  him  his  estate  at 
Englisham.  On  the  27th  June,  J  754,  deceased 
came  to  deponent's  house,  and  gave  deponent  in- 
structions for  his  will ;  appointed  William  Cham- 
berlayne executor  and  residuary  legatee ;  sets 
forth  the  instructions  agreeable  to  the  schedule ; 
deceased  ordered  him  to  draw  a  will  from  them, 
but  deponent  did  not  read  them  to  deceased  ;  he 
appointed  him  to  come  to  execute  it  on  the  3d  July 
following ;  said  he  was  uncertain  what  he  should 
leave  to  Hewer,  and  therefore  a  blank  is  left  in 
the  instructions ;  believes  the  deceased  would 
have  executed  the  will  if  he  had  lived. 
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'  2.  Thomas  Lynn. — Proves  deceased's  frequent  ^"ou^rt"^'^ 

declarations  that  Ghamberlayne  should  have  his  1 

estate  ;  the  night  before  he  died,  he  told  deponent  ^i^roh?!?' 
that  he  would  the  next  day  give  his  estate  to  Gham- 
berlayne. 

Per  Curiam.  . 

Though  the  instructions  were  neither  signed  by 
the  deceased,  or  read  over  to,  or  by  him,  yet  as 
Brampton  proved  deceased  gave  them,  and  ap^ 
pointed  to  execute  a  will  drawn  from  them  on  the 
3rd  July,  and  his  declaration  the  night  he  died, 
agreeable  to  the  instructions,  being  proved  (a),  I 
pronounced  for  the  schedule,  and  decreed  probate 
of  it  to  Ghamberlayne,  the  executor. 


BttOTHERTON,  Exccutor  of  Lady  Gookes  Win- 
ford  fl^fliw^f  Hellier,  by  Sarah  Harris, 
his  Guardian, 


March  81. 


On  Grant  of  Administration  cum  testamento. 


Dr.  Haj/y  for  Sarah  Harris.  —  Samuel  Hellier,  The  gatrfUii  of 
Esq.,  left  his  widow.  Lady  Gookes  Winford,  and  obu^^toexhi- 
Samuel  Hellier,  his  son  by  a  former  wife,  who  was  aid^wJunr^f 
and  is  a  minor:  he  made  a  will  in  his  first  wife's  ^  •dminutrm- 

tiOD  pmdent9 

time,  and  appointed  her  executrix ;  this  will  was  uu. 
propounded  on  behalf  of  the  minor  by  Sarah  Har.  p ^^^^"1:' 
ris,  his  guardian,  assigned  for  the  purpose  of  car-  ^  itTcourt'of 
rying  on  the  suit.     Lady  Winford  opposed  the  ch«wery  to  ap- 

•  •f      ^  J  t.  m:  p^jini  gnardiaai 

for  a  personal  eitate.     The  guardian  appointed  bj  this  Coort  preferred  to  be  oonfimed  in  the  ad- 
nintftration  to  the  gaardian  appointed  bj  the  Coart  of  Chancery. 

(a)  Lewis  y.  LewiSy  3  Phill,  109, 

k2 
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prraogative  will.    Sentence  for  it  on  the  17th  December,  1754. 
^"*^'      Pending  the  suit,  Sarah  Huntback,  the  minor's 

c«Te»t  D^,  grandmother,  had  administration  pendente  lite,  and 
now  prays  that  administration  cum  testatnento  may 
be  granted  to  her,  she  being  assigned  with  Dr. 
Lyttleton,  guardian  to  the  minor  in  Chancery. 
The  question  now  is,  whether  the  said  adminis- 
tration cwn  testamento  shall  be  granted  to  Hunt- 
back  or  to  Sarah  Harris,  who  as  guardian  assigned 
by  this  Court,  obtained  sentence  for  the  will ;  and 
she  also  prdys  that  Huntback  may  giro  in  an  in^ 
ventory  and  account  of  her  administration  pendente 
lite.  When  the  cause  upon  the  will  was  ready  for 
hearing,  Huntback  appealed;  alleged  herself  to 
be  grandmother,  and  one  of  the  guardians  of  the 
minor  appointed  by  the  Court  of  Chancery,  and 
prayed  that  she  might  intervene  for  the  minor's 
interest ;  that  in  July,  1 764  the  Court  rejected  her 
petition,  he  having  already  a  guardian  in  this 
Court,  and  no  collusion  or  misbehaviour  of  the 
guardian  being  suggested.  Harris  was  pursuant 
to  the  minor's  election  appointed  guardian  in  this 
Court  without  opposition,  long  before  Huntback 
was  appointed  by  Chancery,  who  likewise  to- 
gether with  Dr.  Lyttleton  were  appointed  guar- 
dians there  without  opposition.  On  the  3rd  Fe- 
bruary, 1755,  since  the  sentence  for  the  will,  the 
minor,  who  is  now  19  years  old,  confirmed  by  spe- 
cial proxy  his  choice  of  Harris  as  guardian,  and 
prayed  that  administration  cum  testamento  might 
be  granted  to  her  for  his  use.  We  pray  that 
Huntback's  petition  may  be  rejected,  and  that  she 
may  be  assigned  to  give  in  an  inventory  and  ac- 
count of  her  administration  pendente  Hte.  They 
allege  in  the  act  that  she  ought  not  to  give  in  such 
inventory  and  account,  because  Dr.  Lyttleton  her 
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co-guardian  has  filed  a  bill  in  Chancery  for  a  dis-  r«E*««*TtTt 

<5oveiy  of  deceased's  effeotB  against  her,  and  she      1 

ought  not  to  be  obliged  to  make  a  discovery  ^7^5jf* 
in  both  Courts,  but  the  parties  in  the  Court 
of  Chancery  are  different  At  the  time  when 
sentence  was  given,  the  proctors  for  Huntback 
and  Harris  prayed  that  administration  cum  tes- 
tamento  might  be  granted  to  their  respective 
clients. 


Dr.  Smp^on,  for  Huntback. — ^We  pray 
tration  cum  testamento  as  guardian  appointed  in 
Chancery.  Dr«  Ly ttleton  has  filed  a  bill  in  Chan- 
cery against  Huntback  for  a  discovery  of  deceas- 
ed's effects,  upon  which  that  Court  (as  appears 
by  the  orders,  of  which  we  have  exhibited  copies), 
has  decreed  to  proceed.  On  the  15th  July,  1755, 
subsequent  to  the  date  of  tte  proxy  that  has  been 
mentioned,  the  minor  wrote  a  letter  to  Huntback, 
in  which  he  said,  that  be  had  given  a  proxy  to 
confirm  Harris  as  his  guardian,  for  form  $ake,  but 
that  she  would  have  the  administration.  This  let- 
ter amounted  to  a  revocation  of  the  proxy.  The 
Court  is  bound  cjp  offido  to  grant  the  administra- 
tion to  the  guardian  appointed  by  the  Court  of 
Chancery,  because  that  Court  has  the  general 
guardianship  of  all  minors.  Dn  Lyttleton  does 
jiot  join  in  praying  the  administration,  because 
then  he  could  not  proceed  in  his  bill  of  discovery ; 
i>ut  he  has  given  a  proxy  to  consult  and  pray  that 
it  may  be  granted  to  Huntback.  The  bill  of  dis- 
covery is  in  behalf  of  the  minor,  and  therefore  she 
ought  not  to  give  in  an  inventory  and  account 
here,  for  that  would  put  the  minor's  estate  to  a 
double  and  unnecessary  expense. 


134 


CASES  DETERMINED  IN  THE 


Prerogative 
Court. 

Caveat  Daf, 
Marob  81. 


Judgment  —  Sir  George  Lee. 
•  1  said  there  were  two  questions :  First,  whether 
Mrs.  Huntback  should  be  obliged  to  exhibit  an  in* 
ventory  and  account  of  her  administration  pendente 
litel  And,  Secondly,  to  whom  the  administration 
cum  testamento,  should  be  granted  ? 

As  to  the  first  I  said»  this  is  not  like  the  case  of 
it  creditor,  or  next  of  kin,  who  files  a  bill  in  Chan- 
cery, and  prays  an  inventory  here ;  there  the  Court 
will  oblige  him  to  make  his  option,  which  Court 
he  will  proceed  in ;  because  it  is  unjust  that  the 
executor  or  administrator  should  be  harassed  in 
both  Courts  by  the  same  person  for  the  same  thing, 
but  in  this  case  there  are  different  parties  in  this 
Court  and  in  Chancery.  It  would  be  an  effectual 
method  to  oust  this  Court  of  jurisdiction  if  I  must 
not  decree  an  account  of  the  execution  of  a  power 
granted  by  me,  because  a  third  person  had  thought 
fit  to  file  a  bill  in  Chancery ;  and  therefore  I  was 
clearly  of  opinion  Huntback  ought  to  be  assigned 
to  exhibit  an  inventory  and  account. 

As  to  the  second  point,  I  was  of  opinion  the 
administration  cum  testamento  ought  to  be  granted 
to  Harris  ;  she  was  originally  appointed  guardian 
at  the  election  of  the  minor,  had  been  guilty  of  no 
misbehaviour,  but  had  succeeded  in  the  suit  she 
had  carried  on  for  him :  — that  she  was  appointed 
guardian  to  carry  on  that  suit  with  all  its  depend- 
ents, and  accordingly  prayed  administration  at  the 
time  of  giving  sentence,  and  I  thought  her  guardian^ 
ship  was  not  expired  by  the  senteftce,  but  if  it  was, 
she  was  elected  again  by  the  minor,  who  was  of 
age  to  judge  —  that  his  letter  was  an  extrajudicial 
declaration,  which  could  not  revoke  his  judicial 
proxy  —  that  I  was  clearly  not  bound  ex  officio  to 
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grant  admiDistration  to  Huntback,  on  account  of  Prerooativr 

her  being  appointed  guardian  in  Chancery,  for  she     . 1 

could  not,  by  the  practice  of  the  Court,  have  it  ^JJ^j,  Jff  • 
without  being  assigned  guardian  here  — '  that  the 
Court  had  a  right  by  law  to  appoint  guardians  for 
a  personal  estate,  as  well  as  the  Chancery  —  that 
Harris  was  appointed  here  long  before  Huntback 
was  appointed  in  Chancery,  and  it  was  strange 
doctrine  that  the  acts  of  this  Court  legally  exe- 
cuted, were  to  be  made  null  by  a  subsequent  act 
of  Chancery,  and  therefore,  upon  the  whole,  I  con- 
firmed the  guardianship  to  Sarah  Harris,  decreed 
administration  cum  testamento  to  her  for  the  use  of 
the  minor  during  his  minority,  and  assigned  Hunt- 
back  to  exhibit  an  inventory  and  an  account  of  her 
administration  pendente  lite. 


Shand  against  Gardiner*  iftSenioD, 

Easter  Tenn, 
April  16. 

Dr.  Hay,  for  Shand. — John  Shand,  deceased,  AniBterwtM- 
died  intestate  in  1747,  left  a  widow,  Alice  Shand,  pedii|ree  Mue. 
but  no  children.  In  March  1748,  the  widow  took 
administration,  and  is  since  dead,  leaving  effects 
unadministered,  she  made  her  will,  and  appointed 
Joseph  Gardiner  executor  and  residuary  legatee. 
Gardiner  entered  caveat  in  the  goods  of  John 
Shand.  Francis  Shand  appeared,  warned  the 
caveat,  alleged  himself  to  be  cousin-german  to  the 
deceased  John  Shand,  and  next  of  kin,  and  prayed 
administration  de  bonis  non.  Gardiner  denied  his 
interest ;  he  propounded  it.  and  pleaded  that  Hen-^ 
ry  Shand  of  Aberneth  in  Scotland,  the  common 
ancestor,  had  issue  by  his  wife^i  Ufran,  a  son  named 
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pkbrooativb  Alexander,,  who    by  his  wife  had  issue,    Johfi 
Shandy.tlie  deceased^  and  that  the  said  Henry  and 


^uiii«T'  Ufi^^^b^-Blso  ifisue  another  son  named  Patrick 
or  Petery  who  had  lawful  issue,  Francis  Shand, 
the  party  in  this  cause,  Alexander  was  a  dragoon 
fifty  years  ago ;  Patrick  was  a  servant  in  Scotland. 
We  have  no  exhibits  or  written  evidenice  to  prove 
the  pedigree,  but  having  proof  of  owning  among 
the  several  persons  of  the  Shand  family,  it  is  suffix 
cient. 

Dr.  Pin/M  Ant  Gardiner.  —  Alice,  deceased's 
widow,  died  in  1 750,  three  years  after  her  hus- 
band, and  during  all  that  time  Francis  Shand 
never  claimed  as  next  of  kin.  They  say  Alexan- 
der married  in  1696,  and  had  issue,  John,  the  der 
ceased,  and  that  Patrick  married,  in  1718,  to 
Eleanor  Hutchinson,  and  had  issue  Francis, 
the  party,  but  they  have  not  proved  either  of  the 
marriages,  and  there  was  no  intercourse  or  corre- 
spondence between  the  deceased  and  Francis.  We 
have  not  pleaded,  but  rest  the  cause  upon  Shand's 
evidence* 

Witnesses  far  Shand. 
L  Jftmes  M'Coimack,  ast.  59.  examined  in 
1754.  —  In  1722  deponent  met  vdth  John  Shand 
in  London  accidentally,  and  they  being  country- 
men drank  together,  and  he  then  said  he  lived  in 
Blackiriars,  and  was  married  and  had  a  child; 
and  to  the  best  of  deponent's  remembrance,  he 
«aid  bis  father's  name  was.  Alexander,  and  that  he 
was  a  soldier,  and  his  family  lived  in  Scotland ;  it 
i9  about  twenty-nine  years  since,  deponent  has  seen 
bim.  In  1708  or  1709,.  deponent  saw  one  Alex- 
wder  Shand,  a  dragoon,  in  Flanders,  who  said  he 
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lived  at  Abemeth  in  Scotland,  and  deponent  and  ^■^^^^'■*' 

he  became  intimate.     Alexander  spoke  of  his  son      

John,  who,  deponent  believes,  was  the  deceased  ^^^^i^^ 
in  this  cause.  In  1718  deponent  was  two  months 
at  Aberneth,  and  was  several  times  there  treated 
by  one  Henry  Shand  and  Ufran  his  wife,  who, 
deponent  believes,  were  the  persons  articulate,  and 
they  often  spoke  of  their  son  Alexander,  who,  they 
said,  was  in  the  Scotch  Greys.  In  1726  or  1727, 
deponent  again  met  with  said  Alexander  in  Ire- 
land ;  deponent  has  heard  that  said  Alexander  had 
a  brother  named  Patrick,  and  deponent  heard  him 
speak  of  such  brother,  and  likewise  heard  Henry 
and  his  wife  speak  of  their  son  Patrick  ;  believes 
Francis,  the  party  in  this  cause,  is  related  to  John 
Shand,  the  deceased. 

1 1 .  Int.  Believes  Francis  was  in  London  some 
years  before  John  died ;  respondent  never  heard 
they  had  any  intercourse  together.  1 4.  Int.  Never 
heard  of  any  other  family  called  Shand. 

2.  William  Ang^,  shoemaker,  set.  50.  —  De- 
ponent well  knew  deceased ;  first  knew  him  by 
deponent's  being  acquainted  with  his  father ;  be- 
lieves Francis  is  the  son  of  John  Shand's  uncle 
Peter ;  deponent  first  knew  Alexander  about  the 
year  1716  ;  he  was  then  in  the  Scotch  Greys,  and 
spoke  of  his  having  a  wife  and  child,  and  deponent 
afterwards  saw  said  wife  and  her  son,  who  depo- 
nent knows  was  the  deceased  in  this  cause,  who 
was  then  reputed  to  be  said  Alexander's  lawfol 
child ;  believes  said  Alexander  and  his  said  wife 
died  in  Ireland;  deponent  made  shoes  for  de-^ 
ceased  and  his  father ;  Peter  Shand  came  to  Perth 
to  see  Alexander,  and  they  often  came  together  to 
deponent's  father's  house,  and  they  owned  each 
other  to  be  brothers ;  deponent  saw  Peter  about 


138  .  CASES  DETERMINED  IN  THE 

prerooativb  thirteen  years  ago  at  Colonel  Ogilvie's  in  Scotland ; 
^"'^^'      he  had  then  a  son  called  Francis,  who  he  owned  to 
BMter  Term,   j^g  jjig  lawful  child  by  his  then  wife ;  deponent 
knows  that  Francis  the  party  is  the  said  boy. 

3.  Richard  Jennings,  set.  66.  —  About  thirty* 
three  years  ago  deponent  was  a  soldier  in  Ire* 
land,  and  there  met  with  Alexander  Shand,  who 
was  quarter-master  in  the  Scotch  Greys  ;  he  had 
then  with  him  a  woman  and  child,  who  he  owned 
as  his  wife  and  child  ;  does  not  know  that  deceased 
was  the  said  child. 

14.  Int.  Respondent  has  heard  there  were  two 
families  of  the  name  of  Shand  in  Scotland,  one  in 
Caithness  and  the  other  iu  Perthshire. 
.  Read  William  Angus,  to  15.  Int.  who  deposed, 
that  he  never  heard  Francis  was  in  London  before 
John  Shand  died  ;  never  heard  they  corresponded 
together ;  believes  Francis  always  knew  of  his  re- 
lationship to  John,  but  did  not  know  of  his  death 
till  after  his  widow  Alice  died  ;  deceased  and  his 
uncle  Peter  corresponded  together,  as  deponent 
has  heard  them  say. 

4^  Sarah  Brown,  set.  34.  —  Deponent  first 
knew  deceased  about  twelve  years  ago,  by  lodging 
in  the  same  house  with  him  ;  does  not  know  what 
relations  he  left,  but  as  she  best  remembers,  has 
heard  him  say  his  father's  name  was  Alexander, 
and  has  heard  John's  mother-in-law,  said  Alexan- 
der's second  wife,  for  whom  said  John  received  a 
pension  as  an  officer's  widow,  speak  of  one  Patrick 
Shand  as  a  relation,  and  deponent  has  heard  John 
say  he  had  relations* 

8.  Int.  Respondent  does  not  know  any  of  the 
family  of  the  Shands.  15.  Int.  Does  not  know 
producent  ever  claimed  to  be  related  to  deceased. 

Q.  Mary  Angus,  set.  36.  —  Deponent  did  not 
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know  deceased,  but  knew  his  widow,  Alice  ;  has  prerogative 

often  heard  her  say  her  husband's  name  was  John» 

and  his  father's  name  was  Alexander,  and  that  he 

was  a  dragoon  ;  has  known  her  to  be  very  uneasy 

about  a  young  man,  a  relation  of  her  husband's^ 

but  deponent  did  not  know  who  he  was. 

Judgment  —  Sir  George  Lee.  . 
There  being  no  objection  to  the  witnesses,  and 
William  Angus  having  sworn  to  his  knowledge  of 
the  parties,  and  the  ownings  of  the  relationship  be- 
tween Alexander  and  Peter  or  Patrick,  as  brothers, 
and  his  evidence  being  confirmed  with  respect  to 
many  circumstances  by  the  other  witnesses,  1  pro- 
nounced for  the  interest  of  Francis  Shand,  and 
swore  him  administrator  dt  bonis  nan. 


KixG  against  Gordon  and  Others. 

At  the  instance  of  King,  a  creditor,  I  decreed 
letters  of  request  to  the  Commissaries  for  Probates, 
&c.  in  Scotland,  to  cite  the  next  of  kin  who  resided 
in  Scotland,  to  appear  and  accept  administration, 
or  shew  cause,  &c.  The  commissaries  accepted 
the  letters  of  request,  cited  the  parties  personally, 
and  returned  a  regular  and  proper  certificate  of 
the  service,  but  the  next  of  kin  not  appearing,  I  de-^ 
creed  administration  to  the  creditor. 

N.  B.  This  was  the  first  instance  of  sending 
letters  of  request  to  Scotland  to  cite  parties  to  ap^ 
pear  in  the  Prerogative.  The  practice  used  to  be 
to  cite  them  by  a  process  on  the  Royal  Exchange, 
but  it  being  extremely  probable  the  next  of  kin 
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Bitter  Terra, 
April  21. 


prerooativv  living  in  Scotland  might  never  hear  of  such  pro- 
cess, and  administration  might  be  granted  from 
them  to  their  great  prejudice,  I  tried  this  method 
of  sending  letters  of  request  to  the  commissaries^ 
and  finding  in  this  instance,  that  they  have  ac- 
cepted and  duly  executed  them,  I  have  directed 
that  it  shall  be  a  standing  rule,  to  cite  next  of  kin 
residing  in  Scotland  by  letters  of  request. 


ARCHES  COURT  OF  CANTERBURY. 


sdSeiMon,     Fleet,  formerly  Kingston  against  Holmes,  for 
^Ap'Si^^'"'  merly  Kingston. 


(Upon  Admission  of  an  Allegation.) 

Arehee  Coort  Dr.  Hajf,  foT  Sarah  Holmes. — Samuel  Kingston, 
tkl  to^deter'!'*  Esq.  died  the  22nd  June,  1736,  left  Sarah,  now 
M^^Ttobe'!!^  married  to  Holmes,  his  widow,  and  only  one  child, 
tor  tbe  naiate-  j^jg  daughter  MaTv,  uow  married  to  the  Rev,  Mn 
oitiMofmi-  Fleet.  On  the  11th  January,  1735,  he  made  his 
"^'  will,  and  appointed  his  wife  sole  executrix,  and 

residuary  legatee ;  left  a  legacy  of  1000/.  only  to 
his  daughter  Mary,  to  paid  her  when  she  came  to 
'  the  age  of  21  years ;  she  arrived  at  that  age  on 
the  2nd  June,  1753;  she  then  brought  a  suit 
against  her  mother  in  this  Court  for  the  said  legacy 
of  1000/.  with  interest  from  the  death  of  the  tes** 
tator;  the  mother  appeared,  and  tendered  the 
legaey  of  1000/.,  with  interest  from  the  time  Mary 
came  of  age»  which  Mary  refused.    We  are  now 
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before  the  Court  with  an  allegatioa  iq  bar  to  inte-      to^^ 

rest  till  Mary  came  of  age.    We  set  forth,  that      

Mary  was  but  four  years  old  when  her  father  died,    ^aISi^' 

and  that  from  that  time  till  the  31st  October,  1750, 

when  she  married,  she  lived  with  her  mother,  and 

was  clothed,  educated,  maintained,  and  supplied 

with  every  thing  by  her,  and  therefore  we  pray 

the  Court  will  pronounce  no  interest  to  be  due ;  or 

at  least,  that  the  expences  for  her  maintenance, 

&c.  may  be  allowed  out  of  the  legacy  and  iftiterest^ 

and  for  that  purpose,  the  allegation  sets  forth  the 

annual  expense  and  allowances  craved  for  the  se^^ 

veral  periods  of  the  infant's  minority. 

Dr.  Simpson,  contr^,  for  Fleet.  —  Deceased  left 
his  wife  a  large  real  estate,  and  6000/.  perscMial 
estate ;  she  is  now  married  to  Holmes ;  it  cannot 
be  imagined  that  he  intended  his  daughter  should 
pay  for  her  maintenance  and  education  out  of  a 
small  fortune  of  1000/.,  when  he  left  his  wife,  the 
child's  own  mother,  so  large  an  estate.  This  is 
a  vested  legacy,  and  being  from  a  father  to  child, 
carries  interest ;  they  tendered  the  l^^cy  and  \n^ 
terest  only  from  the  time  she  came  of  age.  We 
insist  on  interest  for  17  years  from  deceased's 
death.  Holmes  admits  in  her  answers  that  she 
has  made  interest  of  the  money.  I  shall  not  make 
particular  exceptions  to  the  allegation,  but  shall 
object  to  the  whole.  This  Court  has  not  jurisdic- 
tion to  determine  on  debts,  nor  on  what  allowance 
shall  be  made  for  maintenance  and  education  of 
minors.  Arches,  1 72 1 ,  an  executor  pleadM  be  had 
bought  clothes,  and  paid  money  for  the  legatee, 
but  as  that  was  matter  of  account,  and  proper  for 
the  Chancery,  it  was  not  allowed  to  bar  or  dis- 
charge the  legacy,  and  the  allegation  was  rejected. 
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Upon  that  occasion  Fletcher's  case,  to  the  same 
purpose,  was  cited.  Arches,  3rd  sess.  Michaelmas, 
1721,  Z>ar^y  against  Wiltshire y  the  executor  who 
was  a  stranger,  not  a  parent,  alleged  maintenance  of 
the  minor  in  bar  to  suit  for  a  legacy ;  allegation 
rejected,  for  he  must  go  to  the  Chancery  for  relief 
for  the  maintenance. 


Dr.  Betteswarth,  same  side.  —  The  allegation 
seems  to  admit  that  interest  is  due ;  it  cannot  be 
presumed  that  the  testator  intended  the  daughter 
should  pay  for  maintenance  out  of  1000/.  fortune, 
when  he  left. so  great  estate  to  the  mother.' 

Dr.  Hay,  for  Holmes. — Precedents  in  Chancery, 
337,  if  a  father  gives  a  legacy  to  a  child,  payable 
at  21,  it  shall  carry  interest,  because  a  father  is 
bound  to  maintain  a  child,  but  it  is  otherwise  in  a 
legacy  from  a  stranger. 

Judgment — Sir  George  Lee. 

I  was  of  opinion  this  Court  had  not  jurisdiction 
to  try  and  determine  upon  the  matters  contained 
in  the  allegation,  and  therefore  rejected  it,  and 
concluded  the  cause. 


Holmes  appealed  the  25th  June,  1756 ;  the  De- 
legates affirmed  my  decree;  the  Common-law 
Judges,  Forster,  Birch,  and  Smith,  all  clear  that 
the  Arches  could  not  decree  the  maintenance. 
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Arches    * 

CODRT. 

HussET  against  Andrews  and  Moore.  Easter T«r», 

^  April  38. 

Lydia  Waters  made  her  will,  and  appointed  a  ieg»oj  pro. 
Benjamin  Butress  and  John  Bearblock  executors,  bat  wuhoot ' 
and  Judith  Andrews  and  John  Moore  residuary  '"•*""*•• 
legatees ;  gave  a  legacy  of  5L  to  Miss  Lucy  Hus- 
sey,  to  buy  her  a  watch,  and  10^.  for  a  ring ;  exe- 
cutors renounced,  and   in  1740,   administration 
cum  testamento  was  granted  to  the  residuary  lega- 
tees.    In  1754,  Hussey  brought  suit  for  the  lega- 
cies, the  administrators  gave  a  negative  issue,  but 
their  proctor  confessed  subscription  and  identity 
of  the  clause  of  the  will ;  afterwards,  their  proc- 
tor declared   they  would   proceed    no    further. 
Hussey   prayed  interest   from  a   year  after  the 
death  of  the  testator,  from  December,  1747. 

Judgment  —  Sir  George  Lee. 
I  decreed  the  legacies  to  be  paid,  but  without 
interest,  because  it  did  not  appear  that  the  admin- 
istrators had  been  in  mord  till  after  the  suit,  and 
that  interest  was  so  trifling,  that  the  legatee  did 
not  insist  on  it,  and  also  I  did  not  think  the  lega^ 
cies  carried  interest,  but  I  gave  12/.  costs. 


PREROGATIVE  COURT  OF  CANTERBURY. 


Caryll  against  Knight.  ^^^' 

°  Eftster  Tern, 

April  80. 

Dr.  Hajfy  for  Knight. — Charles  Caryll  deceased,  a  wui  eitab- 
died  on  Sunday,  the  27th  October,  1754 ;  about 
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PRitooATjTB  t^Q  hours  before  his  death  he  executed  his  will, 
and  appointed  Knight  his  executor  and  residuary 

*AjM  »r'  legatee.  John  Caryll,  as  cousin  and  next  of  kin, 
cited  Knight  to  prove  the  will  by  witnesses ;  Knight 
propounded  it,  and  has  examined  three  witnesses, 
who  prove  that  on  the  26th  October,  1764,  deceas- 
ed being  very  ill,.  Knight  asked  him  whether  he 
had  any  valuable  effects  by  him,  because  he  had 
only  a  nurse  with  him,  and  how  he  would  have 
them  secured,  whether  by  him  and  Gray,  who 
were  present,  or  either  of  them ;  deceased  said, 
by  you ;  Gray  withdrew,  and  then  deceased  gave 
Knight  directions  about  his  will.  Caryll  has  in- 
terrogated the  witnesses,  but  has  not  pleaded. 

Witnesses  for  Knight. 
1.  John  Gray,  apothecary. — Knight,  deponent, 
and  deceased  were  intimately  acquainted  together ; 
on  the  evening  of  Saturday,  the  26th  October, 
1764,  deponent  and  producent  were  with  deceased ; 
producent  asked  deceased  if  he  had  any  thing  va- 
luable about  him,  as  he  had  only  a  nurse  with  him  ? 
deceased  said  he  had  a  note  for  lOOA  in  his  bureau, 
and  four  or  five  guineas,  and  vouchers  for  two  prize 
tickets  of  10/.  eiach  in  the  Irish  lottery ;  Knight 
asked  htm  if  he  would  have  them  secured,  he 
said  **Yes,  by  you;"  deponent  then  went  out 
of  the  room,  and  when  he  returned  in  again,  de- 
ceased said  to  deponent,  he  had  given  deponent 
twenty  guineas,  his  eflfects  were  small,  and  he 
hoped  he  would  be  satisfied  with  that  for  his  trou- 
ble and  attendance  ;  Knight  was  going  to  tell  de- 
ponentwhat  had  passed  between  deceased  and 
him,  Hmt  deceased  said,  ''  You  need  say  no  more 
of  that ;"  next  morning,  deponent  went  again  with 
producent  to  deceased,  but  deponent  was  not  then 
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in  deceased's  room ;  they  then  went  to  Mr.  Brown's  PtERooAxiYE 

house,  but  he  being  at  church,  came  afterwards  to      1 

to  producent's  lodgings,  and  there  drew  the  will 
pleaded,  from  instructions  drawn  by  producent, 
and  then  they  all  three  went  to  deceased  with  said 
will ;  when  deceased  was  raised  up  in  his  bed,  he 
fainted  away,  and  had  some  wine  and  drops  given 
him  ;  then  Brown  read  the  will  to  deceased,  and 
there  being  a  blank  for  Mrs.  Morgan,  a  legatee's 
christian  name,  deceased  said  it  was  ^Mary,  and 
the  blank  was  accordingly  filled  up  ;  deceased  at- 
tempted to  make  a  mark  to  the  will,  but  was  so 
weak  he  could  not  hold  the  pen,  and  then  Brown 
put  a  pen  in  his  hand,  and  guided  it  to  make  a 
mark  to  the  will,  and  then  deceased  in  a  scram- 
bling manner  took  a  seal  off  the  wax,  and  being 
asked  if  he  published  it  as  his  will,  he  pushed  it 
towards  producent,  but  said  nothing;  deceased 
was  perfectly  in  his  senses. 

4.  Int.  Deponent  was  voluntarily  present  at  the 
execution. 

JV".  B.  He  has  renounced  his  legacy. 

2.  Edward  Brown,  gent.  —  On  the  morning  of 
Sunday,  the  27th  October  1754,  producent  called 
on  deponent  to  go  to  deceased  ;  deponent  was  at 
church ;  when  he  came  home,  and  heard  produ- 
cent wanted  him,  deponent  went  to  producent's 
lodgings  ;  producent  there  gave  deponent  instruc- 
tions in  writing,  from  which  he  then  drew  the  will 
pleaded ;  deponent,  producent,  and  Gray,  who 
was  present,  then  went  to  deceased ;  deceased 
was  very  weak  and  fainted,  and  took  drops,  and 
then  deponent  read  the  will  audibly  to  him,  and 
there  being  a  blank  for  Mrs.  Morgan's  christian 
name,  and  deceased  being  asked,  he  said  her  name 
was  Mary ;  deceased  did  not  say  he  approved  the 

VOL.  II.  L 
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Prerogative  will,  but  he  did  not  object  to  it ;  he  was  so  weak 

1     that  though  he  attempted,  he  could  not  make  his 

^Apru^so!"'  ^^^^  himself;  but  deponent  guided  his  hand. 
Knight  said  to  deceased,  ''  You  publish  this  to  be 
your  last  will ;"  deceased  did  not  answer,  but  Gray 
repeating  the  question,  deceased  said  "  Ay,  ay ;" 
when  deceased  took  drops,  before  the  execution  of 
the  will,  he  said  he  had  enough  ;  deponent  from 
the  above  said  circumstances,  verily  believes 
deceased  was  perfectly  sensible ;  deponent  and 
Chalk  witnessed  it. 

7.  Int.  Deceased  was  as  weak  as  possible  in 
body,  but  believes  he  was  very  sensible. 

3.  Mary  Chalk. —  Deponent  was  nurse  to  de- 
ceased at  his  death ;  he  died  about  two  hours 
after  the  will  was  executed  ;  producent  or  Brown 
told  deponent  deceased  desired  her  to  witness  the 
will ;  deceased  made  his  mark,  and  sealed  said 
will,  and  said  something,  but  deponent  did  not  hear 
what,  deponent  and  Brown  attested  it,  the  will 
was  not  read  in  deponent's  presence ;  verily  be- 
lieves deceased  was  of  sound  mind,  he  spoke 
sensibly  to  deponent  just  before. 

6.  Int^  Deceased  was  very  weak  ;  he  made  his 
mark  himself,  and  his  hand  was  not  guided. 

Dr.  Hajfy  for  Knight.  —  Gray  deposes  to  de- 
ceased's recognition  of  the  instructions  ;  deceased 
himself  said  Morgan's  name  was  Mary,  which 
shews  capacity ;  he  pushed  the  will  towards 
Knight,  which  likewise  shews  he  knew  it  was  a 
will  for  Knight's  benefit. 

Dr.  Simpson^  for  Gary  11.  —  The  Court  could  not 
have  pronounced  for  the  instructions,  because  there 
is   no  proper  proof  of  them;  none  were  taken 
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down  in  writing  on  the  26th  at  night.  Knight  prerogative 
first  shewed  them  to  Gray  on  the  27th  in  the  morn- 
ing ;  deceased  was  dying,  and  had  not  a  capacity 
sufficient  to  understand  the  effect  of  his  will; 
Coke,  6  Report,  f.  23.  Marquis  of  Winchesters 
case.  Coomh^^  case,  Moore,  1051,  a  testator  must 
have  a  mind  adequate  to  what  he  is  about ;  there 
is  no  proof  of  an  animus  testandi. 

Judgment  —  Sir  George  Lee. 
Though  the  proof  for  the  will  was  very  slight,  I 
thought  myself  obliged  to  give  sentence  for  it  upon 
the  evidence  of  Gray ;  that  deceased  told  him  he 
had  given  him  twenty  guineas  on  26th  of  October. 
From  the  evidence  that  deceased  said  Morgan's 
name  was  Mary,  which  shewed  he  knew  what  had 
been  read  to  him  was  his  will,  and  from  the  con- 
current testimony  of  all  the  witnesses,  that  though 
the  deceased  was  extremely  weak  in  body,  he  was 
perfectly  in  his  senses,  and  there  being  no  con- 
trary evidence,  nor  any  exception  to  the  wit- 
nesses, except  what  arose  from  slight  contra- 
rieties on  circircumstances,  I  pronounced  for  the 
will. 


Moore,  formerly  Hacket,  against  Hacket.         Apriiso. 


William  Hacket,  deceased,  made  his  will,  dated 
27th  May  1754  ;  his  wife  executrix  and  residuary 
legatee ;  left  several  children  by  a  former  wife  , 
William  Hacket,  his  eldest  son,  opposed  this  will, 
but  afterwards  gave  up  his  opposition,   and  the 

l2 


A  will  exeoated 
ia  coiirormitjr  to 
instractioM,  eg- 
tabli»bed» 
though  the  tes- 
tator bad  be- 
come incapable 
before  the  will 
was  read  orer 
to  him. 
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^*coT»t"^*  cause  was  heard  tx  parte.    This  last  will  was  as 

to  the  general  purport  conformable  to  a  former  will, 

*  Aprii^oT'   ^^^  w^  made  only  to  provide  for  a  child  which 
was  bom  after  maktng  the  first  will. 

Witnesses. 

John  Smith,  gent. — Proves  full  instructions 
from  deceased's  mouth  and  the  former  will,  his 
reading  them,  and  deceased's  approbation  thereof, 
and  that  the  will  is  exactly  agreeable  to  the  in- 
structions, but  says,  while  he  was  writing  the  will, 
deceased  (who,  when  he  gave  the  instructions,  was 
perfectly  in  his  senses)  had  a  paralytic  stroke,  and 
he  being  very  ill,  deponent  did  not  read  the  will  to 
him.  Proves  execution  ;  believes  deceased  knew 
it  was  his  will  that  he  executed,  but  thinks  he  had 
not  then  capacity  enough  to  have  understood  the 
whole  will,  if  it  had  been  read  to  him. 

Another  witness  was  read,  who  swore  to  de- 
ceased's capacity  at  the  time  of  giving  the  instruc- 
tions, to  execution,  and  to  a  degree  of  capacity  at 
that  time. 

Judgment — Sir  George  Lee. 

Upon  this  evidence  of  the  instructions  and  of  the 
conformity  of  the  will  to  them,  and  of  his  capacity 
at  that  time,  and  there  being  no  opposition,  I  pro- 
nounced for  the  wilL 
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ARCHES  COURT  OF  CANTERBURY. 


Robins  against  Sir  William  Wolseley.        4thSes»ioD, 

°  Easter  Term, 

May  9. 

Sir  William  Wolseley  sued  Mrs.  Robins  as  his  An  application 

.  ,  ''  for  tue  exaiDina- 

wife,  in  the  Consistory  of  Litchfield,  by  the  name  uon  of  witnesses 
of  Lady  Wolseley,  for  a  divorce  by  reason  of  adul-  je«ted.  ****'  '* 
tery  with  John  Robins,  Esq.,  gave  in  a  libel  in 
which  he  pleaded  that  he  was  married  to  her  on 
23d  September  1752,  and  pleaded  facts  of  adultery 
with  Mr.  Robins.  She  denied  the  marriage  with 
Sir  William,  gave  a  general  negative  issue  to  the 
libel,  and  then,  ioco  responsi,  gave  in  an  allegation 
in  bar  to  the  suit,  in  which  she  set  forth  that  she 
was  married  to  Mr.  Robins  on  16th  June  1752, 
prior  to  the  time  when  Sir  William  pretended  she 
married  him  ;  and,  therefore,  she  being  the  wife  of 
Robins,  Sir  William  had  no  right  to  bring  a  suit 
against  her.  The  Court  admitted  this  plea,  and 
ordered  that  the  parties  should  proceed  and  exa- 
mine witnesses  on  the  libel  and  this  plea  pari 
passu,  from  which  and  other  grievances  she  ap- 
pealed to  the  Arches. 

Judgment  —  Sir  George  Lee. 
I  was  of  opiiwon  that  the  cause  for  adultery 
ought  to  be  stayed  till  it  was  determined  whether 
she  was  married  to  Robins  prior  to  the  23d  Sep* 
tember  1762,  for,  if  she  was.  Sir  William  could 
have  no  right  of  action  against  her,  and  I  retained 
the  cause.  Sir  William  pleaded  in  the  Arches  in 
contradiction  to  her  plea  in  bar,  and  she  gave  in  au 
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Argues 
Court. 

Eaiiter  Term, 
Maj  9. 


allegation  in  answer  to  his,  and  now  as  it  was 
likely  to  be  some  time  before  this  previous  point 
could  be  determined.  Sir  William  prayed  that  he 
might  be  at  liberty  to  examine  witnesses  de  bene 
esse  on  his  libel,  upon  a  general  suggestion,  and  an 
affidavit  that  a  material  witness  was  an  officer  in 
the  army,  and  might  be  sent  abroad,  and  that  wit- 
nesses might  die  before  the  previous  point  was  de- 
termined. But  I  was  clearly  of  opinion  to  reject 
this  petition,  because  either  the  witnesses  must  be 
examined  es  parte,  which  would  be  unjust,  and 
would  deprive  her  of  her  defence,  or  if  she  put  in- 
terrogatories to  the  witnesses,  she  would  be  forced 
into  a  suit,  while  it  was  subjtidice  whether  she  was 
subject  to  such  suit  or  not. 


May  26. 


In  making  a 
obnroh  rate,  the 
lensees  of  a  mar- 
ket  are  to  be 
asteaaed  accord- 
ing to  the  real 
produce  of  the 
tolls,  and  not 
aocording  to  the 
rent  oolj. 


Sewell   and    Others  against  Twyford   and 

Mann. 


Appeal  from  the  Consistory  of  London, 


Twyford  and  Mann,  churchwardens  of  the  parish 
of  St.  Faith,  London,  brought  suit  in  the  Consistory 
of  London  against  Sewell  and  others,  for  a  church 
rate,  it  was  pleaded  in  the  libel  that  in  1753  the 
church  was  repaired  by  order  of  vestry,  and  a  rate 
for  that  purpose  was  made  at  two-<pence-halfpenny 
in  the  pound,  and  that  Sewell  and  others,  lessees 
from  the  city  of  London  of  the  tolls  of  Newgate 
market,  were  duly  rated,  in  said  rate,  the  sum  of 
15/.  4s.  2d.,  the  tolls  of  the  said  market  produc- 
ing annually  1460/.,  and  that  they  were  assessed 
at  that  rate  to  the  land-tax ;  they  refused  to  an- 
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swer  whether  the  tolls  produced  1460/.  in  1753, 
and  whether  they  were  assessed  at  the  rate  of 
1460/.  to  the  land-tax  in  that  year.  The  Chancel- 
lor of  London  was  of  opinion  they  ought  to  answer 
to  those  facts,  and  decreed  fuller  answers.  The 
lessees  appealed  to  the  Arches,  and  I  confirmed 
the  decree,  but  the  cause  was  retained  by  consent. 
In  their  fuller  answers  they  confessed  that  they 
were  in  1753,  and  still  are,  lessees  of  the  tolls  of 
Newgate  market ;  that  they  were  assessed  to  the 
land  tax  at  1460/.  a-year  ;  say  they  pay  only  700/. 
a  year  rent  to  the  city,  and  gave  a  fine  of  700/. ; 
that  they  are  unequally  assessed,  and  that  they  are 
not  obliged  by  law  to  answer  further. 
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Judgment — Sir  George  Lee. 
But  I  was  of  opinion  they  are  to  be  assessed  ac- 
cording to  the  real  produce  of  the  tolls,  and  not 
according  to  the  rent  only,  for  supposing  it  should 
be  a  custom  in  a  parish  for  landlords  to  reserve 
very  small  annual  rents,  and  take  large  fines,  there 
would  be  little  or  nothing  to  be  assessed,  and  so  the 
church  must  go  to  ruin  ;  and  I  was  of  opinion  they 
were  bound  by  law  to  answer  whether  the  tolls  in 
1753  produced  the  sum  of  1460/.  or  what  sum,  and 
accordingly  decreed  fuller  answers. 


Fox  against  Gilbert. 


Appeal  from   Wells. 


May  20. 


Dr.  Hay,  for  Gilbert.  —  John  Gilbert  deceased  capacUv  c«ub. 
made  two  wills,  the  first  dated  6th   July  1750, 
wherein  Stephen  Fox  was  sole  executor  and  resi- 
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arohm  duary  legatee  ;  the  second  will  dated  1 7th  Sep- 
^^^^'  tember  1751.  The  date  was  a  mistake,  for  the 
^'mlT''  ^^^^  ^^  really  executed  on  the  12th  September 
1751,  and  that  mistake  is  accounted  for ;  deceased 
died  on  15th  September,  in  this  will  Luke  Gilbert, 
who  was  deceased's  nephew,  his  heir  at  law,  and 
only  next  of  kin,  was  appointed  sole  executor  and 
universal  legatee.  Fox  opposed  this  will.  Both 
the  wills  propounded  ;  the  Court  at  Wells  gave 
sentence  for  the  last  will ;  Fox  appealed,  and  the 
cause  is  now  to  be  heard  upon  the  same  evidence  as 
below.  Deceased  had  great  affection  for  Luke  Gil- 
bert, Fox  was  a  stranger  in  blood  to  him,  deceased 
lived  in  Somersetshire,  Luke  Gilbert  at  Deptford 
in  Kent.  The  will  in  favour  of  Fox  was  obtained 
by  his  cajolery,  who  used  to  treat  the  deceased  who 
was  very  covetous.  In  September  1751  Luke 
went  to  see  his  uncle,  who  received  him  well,  and 
then  deceased  declared  he  would  make  a  new  will, 
particularly  that  Mr.  Hayman  should  make  it  for 
him.  But  we  admit  there  is  some  contrary  evidence 
of  declarations  that  he  would  not  alter  his  will ;  on 
11th  September,  in  the  night,  deceased  was  very 
ill,  and  then  said  to  Thomas  Millar,  who  sat  up 
with  him,  that  he  would  make  his  will ;  thereupon 
one  Philip  Stride,  who  accidentally  lay  that  night 
in  the  house,  was  called  up  to  make  it^  the  will 
was  made  by  interrogation,  execution,  approba- 
tion, and  capacity,  fully  proved  by  all  the  wit- 
nesses except  one,  who  says  he  was  not  sensible. 

Dr.  Simpson,  for  Fox.  —  Admit  the  last  will  is 
dated  17th  September  by  mistake.  We  have  ap- 
pealed from  the  sentence  for  the  last  will.  Great 
intimacy  between  Fox  and  deceased ;  full  proof 
of  such  affection  continuing  to  deceased's  death. 
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Luke  applied  to  Fox  to  solicit  deceased  to  make  a      amhbs 

will  in  Luke's  favour,  Luke  himself  pressed  de- 1 

ceased  on  Ist  of  September  to  make  a  will,  but  he  ^  ^ty  ae?"' 
refused.  On  8th  September,  the  deceased  fell  ill, 
Luke  again  attempted  to  get  Fox  to  solicit  de- 
ceased to  make  a  will,  but  deceased  again  refused. 
On  10th  September  deceased  declared  he  would 
not  make  a  will ;  the  same  on  II th  September. 
Millar  called  up  Ann  Buckley  in  the  night,  said 
he  had  now  got  deceased  in  the  mind  to  make  a 
will,  and  if  she  did  not  make  haste  he  might  change. 
He  was  not  sensible  at  the  time  of  the  execution ; 
the  foundation  on  which  their  witnesses  swear  he 
was  sensible  is,  only  that  he  answered  yes  to  ques- 
tions; no  animus  testandi  proved,  nor  sufficient 
proof  of  capacity. 

Witnesses  for  Gilbert. 
1 .  Thomas  Millar.  —  Deponent  well  knew  de- 
ceased ;  deponent's  mother  rented  a  public  house 
of  deceased,  where  deceased  lodged  and  boarded 
at  his  death ;  on  1 1th  September,  Philip  Stride 
lay  at  said  house  ;  in  that  night  deponent  asked 
deceased  if  he  had  made  a  will,  he  said  "  Yes,"' 
but  it  was  not  to  his  mind ;  deponent  asked  him  if 
he  would  make  a  fresh  will,  he  said  "  Yes"  he 
would  ;  deponent  thereupon  called  up  Stride,  who 
he  said  would  make  deceased  s  will  for  him ;  they 
then  went  to  deceased  ;  deponent  asked  him  if  he 
was  willing  to  make  Luke  Gilbert  his  sole  executor, 
he  said  ''  Yes ;"  deponent  reminded  him  that  he 
had  another  relation,  John  Gilbert,  and  asked  whe- 
ther he  would  do  anything  for  him,  or  his  child,  de- 
ceased answered  only  *'  Pho !"  and  thereupon  from 
such  answers  Stride  wrote  the  will  pleaded,  and 
read  it  to  deceased ;  deponent  asked  deceased  if 


154  CASES  DETERMINED  IN  THE 

Arches      the  will  was  to  his  Content,  deceased  said  "  Yes. 

, 1      it  is  ;"  deponent  told  him  if  he  liked  it,  he  must 

^"wilj  acT'  sign  it ;  deceased  then  took  a  pen  and  made  his 
mark  to  the  will ;  deponent  then  asked  him  if  that 
was  his  last  will,  he  said  "Yes;"  deponent  told 
him  he  must  deliver  it  as  his  last  will ;  deceased 
took  it  out  of  deponent's  hand  and  delivered  it  to 
producent,  and  then  deponent  and  the  others  at- 
tested it,  but  deceased  did  not  ask  them  to  attest 
it ;  he  was  very  sensible,  accounts  for  the  mistake 
of  the  date ;  deceased  died  1 5th  September. 

2.  Int.  The  night  deceased  died  he  was  very- 
sensible.  3.  Int.  No  other  discourse  than  as  pre- 
deposed,  passed  at  the  execution  of  the  will,  ex- 
cept, that  deceased  being  asked  whether  he  would 
drink,  answered,  "  No ;"  but  he  answered  dis- 
tinctly to  all  the  aforesaid  questions. 

2.  Philip  Stride.  —  Deponent  well  knew  de- 
ceased; on  11th  September  1751,  deponent  lay 
at  Sarah  King's  house,  where  deceased  then  lay 
ill ;  in  the  night  Millar  called  deponent  up  to  de- 
ceased to  make  the  will;  deponent  went,  and 
Millar  asked  deceased  if  he  would  make  a  will, 
he  said,  "  Yes ;"  deponent  asked  deceased  how  he 
did,  he  said,  "  Very  ill ;"  deponent  asked  him  if 
he  would  give  any  thing  to  his  poor  relations,  he 
made  no  answer;  deponent  asked  him  if  he  would 
give  all  to  his  kinsman,  Luke  Gilbert,  and  make 
him  executor,  he  replied,  "Yes;"  then  Millar 
and  said  Luke  desired  deponent  to  write  the  will ; 
deponent  did  so,  and  then  read  it  to  deceased ;  de- 
ponent asked  deceased  if  he  understood  it,  he  said, 
"  Yes ;"  deponent  asked  him  if  it  was  to  his  con- 
tent ;  he  said  "  Yes ;"  deponent  told  him  he  must 
make  his  mark  to  the  will,  Sarah  King  guided  his 
hand  to  make  a  mark ;  Millar  then  bid  deceased 
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d  eliver  it,  and  he  did  deliver  it  to  producent ;  de- 
ceased answered  sensibly,  and  deponent  believes  he 
was  fully  in  his  senses;  the  will  was  executed  early 
in  the  morning  of  12th  September. 

3.  Int.  No  other  discourse  passed  at  the  exe- 
cution. 

3.  Sarah  King.  —  Deceased  boarded  at  depo- 
nent's house ;  on  12th  September  he  was  very 
sensible,  for  he  answered  questions  readily ;  Stride 
wrote  the  will  and  read  it  to  deceased,  and  he  said 
he  like  it ;  proves  execution  and  delivery  of  the 
will  by  deceased  to  Luke,  and  capacity. 

2.  Int.  Deceased  answered  questions  plainly 
and  distinctly,  but  said  nothing  else. 

Read  said  last  will. 

The  counsel  for  Gilbert  admitted  the  first  will 
was  duly  made,  and  the  counsel  for  F.ox  read  it,  to 
shew  that  deceased  had  therein  provided  for  Luke 
Gilbert,  to  whom  he  had  given  100/.  and  for  all 
his  friends. 


Arches 
Court. 

Baiter  Term, 
Maj  26, 


Witnesses  for  Fox. 

1.  Thomas  Fox. — Deponent  is  son  to  producent 
and  well  knew  deceased  ;  great  intimacy  between 
producent  and  deceased,  and  producent  managed 
business  for  him ;  deceased  never  spoke  to  depo- 
nent of  Luke  Gilbert ;  deponent  has  heard  that 
deceased  was  angry  at  Luke*s  coming  to  him  in 
September  1751 ;  proves  the  first  will. 

2.  Joseph  Brown.  3.  John  Weeks. — Admitted  ; 
they  depose  to  the  same  effect,  and  prove  the  first 
will;  not  read. 

4.  Ann  Buckley.  —  On  Sunday,  the  1st  Sep- 
tember 1751,  Luke  in  deponent's  presence,  asked 
deceased  to  make  another  will,  deceased  said  he 
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Arches      would  not ;  a  day  or  two  afterwards,  Luke  asked 
L     deceased  where  his  will  was ;  he  replied,  **  Ste- 

^v2»™'  P*^^^  ^^^  knows  of  it."  On  the  14th  Sep- 
tember deceased  was  speechless ;  on  the  12th 
September,  in  the  morning  early,  deponent  and 
Sarah  King  being  in  bed  together,  Millar  came  into 
their  room,  and  said  he  had  got  deceased  into  a 
mind  to  make  his  will,  and  he  must  make  haste 
for  fear  he  should  change  his  mind  ;  they  got  up, 
and  went  to  deceased,  and  found  Stride  writing 
the  will ;  deponent  heard  Millar  ask  deceased  if 
he  would  not  make  Luke  sole  executor  ?  he  made 
no  answer,  but  groaned ;  deponent  was  twice  in 
the  room  while  the  will  was  writing,  and  deceased 
did  not  speak ;  same  day,  John  Gilbert  came  to 
see  deceased;  on  the  said  12th  September  depo- 
nent did  not  hear  deceased  speak  one  word,  or 
afterwards,  but  he  appeared  senseless  to  his  death  ; 
after  the  will  was  made,  Millar  said  it  was  done, 
**  but  I  was  forced  to  put  the  pen  in  his  hand,  and 
guide  him  to  make  the  mark  ;"  believes  deceased 
was  never  sensible  after  the  11th  September. 

5.  James  White. — On  the  8th  September  1751, 
Luke  and  Fox  talked  about  deceased's  will.  Fox 
said  he  had  made  one,  Luke  desired  Fox  to  get 
deceased  to  make  a  new  one ;  Luke  said  they  had 
tried  to  get  deceased  to  make  a  new  will,  but  could 
not  prevail  on  him  to  make  one  :  on  the  10th  Sep- 
tember, Fox  in  deponent's  presence  told  deceased 
that  his  kinsman  Luke  desired  he  would  make  a 
new  will ;  deceased  replied,  *'  I  will  make  no 
other  will ;"  on  the  12th  September,  Luke  sent 
for  deponent,  and  deponent  went  to  him,  Luke 
shewed  deponent  the  will,  and  desired  him  to  draw 
another  will  to  the  same  effect,  but  in  a  better  form ; 
deponent  wrote  one  accordingly  ;  Luke  went  with 
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it  to  deceased,  but  when  he  came  back  again  from 
deceased's  room,  he  said  deceased  had  a  great 
many  people  vnth  him,  and  he  could  not  get  it 
executed. 

6.  Elizabeth  Baker.  —  On  the  10th  September 
1751,  Sarah  King  desired  deponent  to  speak  to 
deceased  to  make  a  new  will ;  deponent  asked 
him  if  had  made  his  will,  he  then  replied,  he  had 
made  one  to  his  mind,  and  would  not  alter  it,  and 
said  Luke  desired  him  to  make  another  will  but 
he  would  not. 

7 .  Sarah  Gilbert. — Deceased  always  spoke  kind- 
ly of  Fo3r,  and  said  he  was  obliged  to  him  for  tak- 
ing care  of  his  affairs,  and  that  he  would  make 
him  amends ;  has  heard  deceased  say  he  never 
sent  to  Luke  at  Deptford ;  the  intimacy  between 
deceased  and  Fox  continued  to  his  death :  on  the 
1 1th  September,  deponent,  in  presence  of  John  and 
Luke  Gilbert,  asked  him  if  had  settled  his  affairs, 
and  had  made  his  will ;  he  answered,  he  had  made 
his  will,  and  would  not  alter  it ;  deponent  asked 
where  his  effects  lay?  he  said,  "  Stephen  Fox ;" 
Luke  bid  deponent  be  quiet,  for  deceased  was  not 
in  a  condition  to  be  talked  to ;  believes  he  was  not 
capable  of  making  a  will  after  the  1 1  th  Septem* 
ber  1751. 


Arches 

COVRT, 

£uter  Tenn, 
Maj26. 


Witnesses  for  Gilbert. 
1.  Sarah  King,  widow. — Luke  was  deceased's 
nephew,  next  of  kin,  and  heir  at  law ;  deceased 
behaved  with  great  affection  to  him ;  producent 
often  wrote  letters  and  sent  presents  to  deceased, 
which  he  received  with  great  pleasure,  and  de- 
ceased often  sent  letters  and  cheeses  to  producent ; 
deceased  could  not  write,  and  deponent's  daugh- 
ter wrote  letters  for  him  ;  deceased  kindly  received 
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archm      and  entertained  producent  in  September  1751 ; 

1      deceased  was  very  covetous ;  deponent  having  ob- 

^'"ftlr  26*™'  served  deceased  to  be  very  uneasy,  asked  him 
what  was  the  matter  ?  he  said  he  had  a  will,  but  it 
was  not  to  his  mind,  and  said  Mr.  Hayman  should 
make  him  a  new  one;  Hayman  came  to  depo- 
nent's house,  but  deceased  was  not  then  at  home, 
and  deceased  afterwards  expressed  great  sorrow 
that  he  did  not  see  him ;  deponent  about  three 
weeks  before  deceased  died,  heard  Mr.  Webb  had 
been  to  make  deceased's  will. 

2.  Thomas  Millar.  —  Deceased  spoke  kindly  of 
producent,  and  said  he  wished  he  lived  in  the 
country;  deposes  to  presents  and  letters  that 
passed  between  deceased  and  producent;  deceased 
was  eighty  years  old,  yery  covetous,  loved  to  be 
treated,  and  would  promise  legacies  to  those  who 
treated  him  ;  about  three  months  before  his  death, 
deceased  walking  with  deponent  in  the  fields,  said 
John  Gilbert  had  used  him  ill,  and  said  he  would 
give  him  nothing  more,  and  then  declared  his  will 
was  not  to  his  mind,  and  he  made  the  same  decla- 
ration the  night  the  last  will  was  made. 

4.  Int.  Webb  came  deceased's  lodgings  the  day 
he  was  taken  ill,  but  did  not  see  him. 

3.  Mary  Clarke.  —  Deceased  spoke  much  in 
praise  of  producent;  the  2nd  September  1751, 
deponent  heard  deceased  say  that  Luke  was  with 
him,  and  that  he  would  make  his  will  while  he  was 
in  the  country,  and  said  he  would  give  nothing  to 
John  Gilbert,  or  his  child. 

4.  John  Clark. — Says  deceased  spoke  well  of 
Luke  ;  on  the  2nd  September  1751,  deceased  told 
deponent  that  Luke  was  with  him,  and  said  he 
would  make  his  will  while  he  was  in  the  country, 
and  give  him  all,  and  make  him  executor ;  said  he 
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was  sorry  he  was  not  at  home  when  Hayman  came 
to  his  lodgings. 

5.  John  Clark,  jun. — Deposes  exactly  the  same 
as  the  last  witness  as  to  deceased's  declaration  on 
the  2nd  September,  at  which  this  witness  was  also 
present. 

6.  John  King. — Says  deceased  was  very  angry 
with  John  Gilbert,  and  said  he  would  give  all  he 
had  to  Luke. 

7.  Ann  Clark. — Deposes  to  deceased's  affection 
to  Luke,  and  proves  several  letters  that  were  sent 
by  deceased's  orders  from  deceased  to  Luke. 

I.  Int.  Deceased  said  once,  but  deponent  can- 
not tell  the  time,  that  he  had  made  a  will,  but  it 
was  not  to  his  mind. 

Several  letters  from  deceased  to  Luke  read, 
which  shew  affection,  and  sending  of  presents. 

Dr.  Hay's  argument  for  Gilbert. — Ann  Buckley, 
their  chief  witness  does  not  pretend  deceased  was 
incapable  on  the  11th  September;  no  imputation 
on  the  subscribing  witnesses,  who  swear  fully  to 
capacity. 

Dr.  Bettesworthy  same  side.  —  Hayman  did  not 
see  deceased,  and  therefore  there  was  nothing  to 
examine  him  to.  Ann  Buckley  supports  our  wit- 
nesses ;  if  deceased  had  not  been  in  his  senses, 
Luke  could  not  have  been  weak  enough  to  have 
endeavoured  to  have  got  him  to  execute  the  will 
made  by  White  on  the  12th  of  September,  which 
was  only  to  amend  that  made  by  Stride  in  point  of 
form. 


Arches 
Court. 

EMter  Term, 
Mftj86. 


Dr.  Simpson^  for  Fox.  — Will  in  favour  of  Fox 
was  made  subsequent  to  all  the  letters  from  de- 
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akchcs     ceased  to  Luke,  except  one,  and  therefore,  those 

Court 

1     letters  prove  nothing  in  favour  of  Luke ;  in  this 

Easter  Tern,   ^^^q  jj^g  tcstator  must  havc  au  animus  revocandi,  as 

Majr  28.  ' 

well  as  testandi. 

Dr.  Pinfold,  same  side. — Law  presumes  a  per- 
manency of  intention .  Original  intention  was  not  to 
give  ^11  to  one  person.  Will  made  in  great  hurry ; 
deceased  not  then  dying.  Coombe'  case,  Moore's 
Reports,  testator  must  have  a  mind  adequate  to 
what  he  is  about.  The  witnesses  differ  as  to  the 
circumstances  of  guiding  deceased  s  hands.  No 
subsequent  confirmation  of  the  last  will. 


Judgment  —  Sir  George  Lee. 

As  the  last  will  was  in  favour  of  deceased's 
nearest  relations,  and  the  testamentary  witnesses 
swore  positively  to  his  capacity,  approbation,  and 
execution  of  it,  and  as  several  witnesses  swore  to 
his  declarations  that  the  first  will  was  not  to  his 
mind,  on  which  declarations  I  thought  more  stress 
ought  to  be  laid  than  on  the  contrary  declarations, 
because  they  came  voluntarily  from  the  deceased 
himself,  whereas  the  other  declarations  were  only 
answers  to  questions  put  to  him  by  persons -to 
whom  perhaps  he  did  not  care  to  open  his  mind, 
I  pronounced  for  the  last  will,  confirmed  the  sen- 
tence given  at  Wells,  with  30/.  costs,  and  remitted 
the  cause. 
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PREROGATIVE  COURT  OF  CANTERBURY. 


Eaton  against  Bright  and  Sandlands.         -.V'.?^"* 

TriBiijT  TonOy 

Mijr28. 

Dr.  Bettesworth,  for  Ann  Eaton. — Mary  Nonelly  An  ioterMt  es- 
deceased;  died  in  September  1751,  intestate,  a  JIlSSr^cM.*. 
spinster,  left  Ann  Eaton,  her  cousin-german  and 
next  of  kin.  Bright  and  Sandlands,  as  executors, 
proved  a  pretended  will  of  deceased.  Eaton  cited 
them  to  prove  it  by  witnesses ;  they  appeared  and 
denied  Ann  Eaton's  interest;  she  propounded  it 
and  pleaded  that  Richard  and  Magdalen  Hoggins 
were  grandfather  and  grandmother  of  deceased 
and  Eaton.  Admit  the  marriage  of  them  (which 
must  be  above  100  years  ago)  is  not  proved.  They 
had  two  daughters,  Ann  and  Elizabeth,  who  they 
always  owned  to  be  their  legitimate  children. 
Ann  married  Humphry  Nonelly,  and  had  issue  by 
him,  the  deceased.  We  have  proved  deceased 
was  bom  about  1677,  but  the  register  of  that  time 
is  damaged,  and  not  legible.  Elizabeth  married 
Richard  Butcher,  and  had  issue  by  him  Ann 
Eaton,  the  party. 

Dr.  Simpson,  contra.  —  We  have  not  pleaded. 
No  proof  of  the  Christian  names  of  the  grandfather 
and  grandmother,  the  common  ancestors.  No 
entries  of  the  baptisms  of  their  daughters ;  only 
parol  evidence  of  ownings. 

Judgment  —  Sir  George  Lee. 
It  being  admitted  that  there  was  full  proof  that 
Ann  and  Elizabeth  constantly  owned  each  other 

VOL.  u.  M 
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Prerogative  to  be  sisters.  and  that  the  deceased  owned  and  used 
^''"''''*  to  speak  of  Ann  Eaton  as  her  aunt,  Elizabeth 
Butcher's  daughter,  and  as  her  cousin  and  next  of 
kin,  I  pronounced  for  Ann  Eaton's  interest,  and 
condemned  Bright  and  Sandlands  in  costs,  to  be 
taxed  moderately,  because  there  was  no  evidence 
that  affected  them  with  the  knowledge  of  Eaton's 
relationship  to  deceased. 


Trintlj  Term, 
Maj  28. 


ARCHES  COURT  OF  CANTERBURY. 


Sd  S«8iion, 

TrinitjTerm, 

Jane  9. 


Smith  against  Lovegrove. 


The  chancellor 
of  tlie  diocese  of 
London  is  uot 
invested  with 
nulhoritj  to 
grant  lioensea  to 
lecturers. 

The  bishop 
has  the  general 
sapertntendeneo 
of  the  clergy 
within  his  dio« 
oese,  and  no 
one  without  his 
permission  can 
perform  the  cle- 
rical functions 
within  such  dio- 
cese. 


Appeal  from  Consistory  London. 

Dr.  Bettestvorth,  for  Lovegrove.  —  Citation  is- 
sued against  the  Rev.  Mr.  John  Smith,  at  the  pro- 
motion of  the  judge's  office,  by  William  Lovegrove, 
Esq.  for  performing  the  office  of  lecturer  of  St. 
John's,  Wapping,  without  licence.  Articles  given 
in  and  admitted,  proved,  and  sentence  against 
Smith,  by  which  he  was  admonished  not  to  do 
any  duty  as  lecturer  at  St.  John's  or  elsewhere  in 
the  diocese  of  London,  till  he  first  has  obtained  a 
licence. 

Dr.  Hay,  for  Smith.  —  Smith  was  ordained 
deacon  on  2d  of  March  1 734,  by  the  bishop  of 
Landaff,  and  priest,  10th  March,  1754,  by  the 
bishop  of  Norwich.  In  the  last  war  he  was  a 
chaplain  in  the  navy,  and  since  has  officiated  oc- 
casionally for  several  clergymen ;  he  has  a  wife 
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and  three  children,  and  no  support  but  this  lecture-      arches 

*^*  Court. 

ship.     In  1750,  he  officiated  for  Bean,  the  then      

lecturer  of  St.  John's,  and  on  his  death  he  was  ^^'f^^' 
elected  himself  in  1752  to  that  lectureship ;  in  that 
year  he  applied  to  the  bishop  of  London  for  priests' 
orders,  but  the  bishop  refused  to  examine  him ; 
A  bishop  may  refuse  ordination  without  giving  a 
reason.  After  his  ordination  as  priest,  he  applied 
to  the  Archbishop  of  Canterbury  to  grant  him  a 
licence  as  lecturer,  he  refused,  because  his  pre- 
decessors had  not  for  forty  years  past  granted  li- 
cences for  lectureships  in  other  bishops'  dioceses. 
Archbishops  or  bishops  may  grant  those  licences. 
He  then  applied  to  the  Bishop  of  Winchester  for 
licence  to  preach  in  his  diocese,  the  bishop  said 
he  did  not  put  his  clergy  to  the  expence  of  licences, 
and  bid  him  preach  without  one.  On  2d  April 
1754,  the  parishioners.of  St.  John's,  in  vestry,  con- 
firmed him  lecturer.  On  3d  April  1754,  a  citation 
issued  against  Smith  to  answer  to  articles  for  acting 
as  lecturer  without  licence.  The  same  day  he  ap- 
plied to  the  Chancellor  of  London  in  his  chambers, 
exhibited  a  certificate  of  his  election,  his  orders,  and 
testimonials,  and  prayed  a  licence  ;  the  judge  took 
time  to  consider  of  it.  On  10th  May  1754,  a  li- 
cence was  again  prayed,  the  articles  were  debated 
and  admitted.  Smith's  proctor  gave  a  negative  issue. 
On  17th  May  1 754,  a  licence  was  again  prayed.  The 
judge  referred  Smith  to  the  bishop.  On  23rd  May, 
upon  application  to  the  bishop,  he  declared,  as  there 
was  a  cause  depending,  he  would  neither  grant  or 
refuse  a  licence.  On  30th  May  1754,  Smith  ap- 
peared in  court,  offered  to  subscribe  the  articles, 
&c.  and  prayed  licence ;  the  judge  declared  he  had 
no  power  to  grant  licences,  and  he  would  do  nothing 
relating  to  it.     On  31st  May,   Smith's  proctor  in- 

M  2 
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Arches      terposed  an  appeal  from  this  grievance.   The  cause 

1      went  on,  and  was  heard  ex  parte  on  the  merits  of 

'^"jwJq™'  the  articles  on  6th  December  1754,  when  the 
judge  decreed  a  monition  against  Smith,  not  to 
preach  or  officiate  as  lecturer,  or  perform  other 
divine  service  for  the  future  in  St.  John's  Church  or 
elsewhere  in  the  diocese  of  London,  till  he  had  first 
obtained  a  licence. — Smith  appealed  from  the  said 
sentence. — There  are  two  questions,  first,  whether 
the  chancellor  did  right  in  refusing  to  grant  a  licence 
on  30th  May,  and  upon  this  point,  whether  he  had 
power  to  grant  licences ;  the  Chancellors  of  Lon- 
don have  granted  two  such  licences  within  ten 
years  last  past ;  but  supposing  he  has  not  power, 
the  second  question  is,  whether  he  did  right  in  de- 
creeing a  monition  against  Smith  on  the  6th  of 
December,  and  condemning  him  in  costs ;  we  in- 
sist that  he  should  have  dismissed  the  cause. 

Dr.  Pinfold,  same  side.  —  The  archbishop  told 
Smith  he  would  grant  him  a  licence  to  preach  in 
the  diocese  of  Canterbury,  but  as  he  had  no  cure 
there,  he  declined  taking  it. 

Witnesses  for  Lovegrove. 

1.  John  Norris.  —  Deponent  knows  Smith  ;  in 
1751  he  officiated  as  lecturer  for  Mr.  Bean  at  St. 
John's;  has  often  heard  him  preach  there;  deponent 
}^  clerk  of  St.  John's  parish ;  Smith  was  chosen 
lecturer  in  July  1752,  on  the  death  of  Bean ;  he  per- 
formed all  duties  at  St.  John's  from  that  time  for 
five  or  six  months,  and  then  desisted  till  24th 
March  1754,  on  which  day  he  preached  again 
there ;  beliefves  he  has  no  licence. 

2.  Nathaniel  King.  —  Proves  Smith's  officiating 
at  St.  John's  as  lecturer,  first  for  Bean  in  1751, 
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and  his  being  afterwards  nominated  lecturer  in  July      court* 

1752 ;  deponent  was  then  churchwarden,  and  in-      

sisted  on  his  obtaining  a  licence ;  proves  his  offi-   ^"f^^^' 
ciating  as  lecturer  only  on  the  next  Sunday  after 
he  was  chosen. 

3.  Ambrose  Cook.  — Proves  his  reading  prayers 
and  preaching  at  St.  John's  for  Bean ;  be  was 
chosen  lecturer  in  July  1762,  on  Bean's  death  ; 
on  24th  March  1764,  deponent  did  not  go  to  church, 
because  he  heard  Smith  was  to  preach,  and  he  did 
not  like  his  character;  never  heard  him  preach 
after  he  was  chosen  lecturer* 

4.  John  Webber. — Smith  was  chosen  lecturer 
in  the  room  of  Bean ;  deponent  has  often  heard 
Smith  preach  and  read  prayers  at  St.  John's  for 
Bean,  before  he  was  chosen  lecturer,  but  has  not 
heard  him  since. 

Read  the  monition,  dated  6th  December  1754. 
"  Monished  not  to  preach  or  officiate  as  lecturer 
or  perform  other  divine  service  for  the  future  in 
the  parish  church  of  St.  John's,  Wapping,  in  the 
countv  of  Middlesex,  or  elsewhere  in  the  diocese 
of  London,  without  a  licence  first  had  and  obtained 
for  that  purpose,  under  pain  of  the  law,"  &c. — The 
Judge  condemned  Smith  in  15/.  costs. 

Evidence  read  for  Smith. 

Art.  3.  April  1754,  Bellas  appeared  for  Smith, 
alleged  citation,  &c.  exhibited  his  orders,  certifi- 
cate of  his  election  to  be  lecturer,  testimonials,  &c. 
and  prayed  licence  ;  judge  took  time  to  deliberate 
to  next  court. 

1 0th  May.  Bellas  prayed  a  licence;  Townley 
gave  articles  that  were  debated  and  admitted :  a 
negative  issue  was  given. 
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Arches  17th  May.  Bellas  prayed  a  licence  :  the  Judge 


Court. 


referred  him  to  the  bishop. 


Trinity  Tenn.  30th  May  1754.  Smith,  in  court,  exhibited 
three  affidavits,  offered  to  subscribe  the  articles, 
and  do  every  thing  enjoined  by  law,  and  prayed  a 
licence.  The  Judge  declared  that  the  granting  of  li- 
cences was  not  in  his  commission,  and  that  he  ap- 
prehended he  had  no  jurisdiction  in  matters  of  that 
sort,  and  that  the  prayer  for  a  licence  was  im- 
proper in  this  cause,  and  that  he  would  decree  no- 
thing in  relation  thereto. — Smith's  proctor  inter- 
posed an  appeal  from  this  refusal,  but  did  not 
inhibit  the  Judge. 

Affidavits  of  George  Bellas  and  Nathaniel  Bi- 
shop, gent.,  21st  May  1754.  —  Bellas  swears 
he  applied  on  the  20th  May  to  the  bishop  for  a  li- 
cence, pursuant  to  the  judge's  reference  on  the  17th ; 
Bishop  said  he  would  neither  grant  or  refuse  a  li- 
cence, as  there  was  a  cause  depending. 

Affidavit  of  William  Thompson,  28th  May.  — 
Deponent  has  searched  the  seal  book  of  the  Con- 
sistory of  London ;  finds  there  a  licence  to  the 
Rev.  Mr.  Horton  to  be  lecturer  of  Hampton  in 
Middlesex,  and  for  the  Rev.  Mr.  Carter  to  be 
lecturer  of  Barking,  in  Essex,  both  granted  within 
ten  years  past ;  believes  it  is  not  common  to  re- 
quire lecturers  in  the  diocese  of  London  to  be 
licensed. 

Affidavit  of  the  Rev.  John  Smith,  28th  May  1754. 
— Deponent  was  chaplain  in  the  navy,  has  no  be- 
nefice or  estate,  and  has  a  wife  and  three  children ; 
deponent  assisted  Bean  as  lecturer  of  St.  John's ; 
about  two  years  ago,  on  death  of  Bean,  the  parish 
intended  to  have  chosen  deponent  lecturer ;  he  ap- 
plied to  the  bishop  of  London  to  be  ordained  priest. 
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the  bishop  refused  to  examine  him ;  prayed  the  arch- 
bishop to  grant  him  a  licence  to  preach ;  the  arch- 
bishop refused,  because  his  predecessors  had  not 
granted  provincial  licences  for  forty  years  past,  but 
he  offered  deponent  a  licence  to  preach  in  the  dio- 
cese of  Canterbury.  On  the  2nd  April  1764,  pa- 
rishioners of  St.  John,  in  veslryj  confirmed  the  de- 
ponent lecturer.  On  the  3rd  April,  before  the  depo- 
nent knew  of  the  citation,  he  applied  for  a  licence  ; 
he  was  cited  that  day ;  the  bishop  refused  him  a 
licence ;  deponent  is  informed  it  is  not  the  general 
practice  in  London  to  license  lecturers ;  the  bishop 
of  Winchester  said  he  did  not  put  his  clergy  to  the 
charge  of  licences. 


Arches 
Court. 

TrinitjTemi, 
Jane  9. 


Read. 
His  deacon's  orders  by  the  bishop  of  Lan- 
dafF,  2nd  March  1734.  —  His  priest's  orders  by 
the  bishop  of  Norwich,  10th  March,  1754.  •  A  cer- 
tificate of  his  confirmation  in  vestry,  as  lecturer, 
2nd  April,  1754. —  His  letters  testimonial  of  his 
good  character  and  behaviour  for  three  years  past, 
dated  the  19th  April  1753,  with  view  to  priest's 
orders,  and  a  licence;  another,  dated  the  12th 
March  1754,  in  order  to  be  licensed  lecturer, 
signed  by  Mr.  Bate,  vicar  of  Deptford,  and  others. 

Dr.  Bettesworth' s  argument  for  Lovegrove. — The 
original  prosecution  was  for  preaching,  &c.  without 
licence;  the  Chancellor  cannot  legally  grant  li- 
cences ;  in  the  two  instances  mentioned,  the  bi- 
shop s  fiats  were  granted.  The  form  of  ordina- 
tion expressly  requires  a  licence  from  the  bishop 
himself  to  preach ;  he  is  articled  against  for  having 
officiated  before  he  applied  for  a  licence,  and  had 
obtained  one,  the  fact  is  fully  proved,  and  there- 
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AacBBs      fore  the  Chancellor  rightly  laid  him  under  a  mo- 
nition. 


Court. 


Trinitj  T«na, 
Jooe  9. 


Dr.  /f^y^  argument  for  Smith.  —  Everything 
relating  to  Smith's  character  is  material.     First 
question.   Whether  the  Chancellor  cannot  grant 
licences  to  preach.     Bishop  Gibson,  in  his  Intro- 
duction to  his  Codex,  page  23,  says,  "  The  vicar- 
general  is  locum  tenens  of  the  bishop,  and  can  do 
all  the  acts  of  jurisdiction  that  the  bishop  can." 
The  Chancellor  then  has  this  power  as  vicar-gene- 
ral, unless  he  is  restrained  by  his  patent,  which 
he  is  not.    He  has  expressly  power  to  institute, 
d  fortiori,  to  licence,  Godolph.  Repert.  Can.  p.  81. 
Canons  1640  are    condemned  and  declared  void 
by  statute ;  the  1 1  th  of  those  canons  was  made  to 
restrain  chancellors  from  granting  licences ;  there- 
fore, by  law  they  may  grant  them ;  the  bishop  s 
reference  in  this  case  to  the  Chancellor  is  a  fiat ;  if 
the  chancellor  had  power  to  grant  a  licence,  he 
ought  to  have  granted  it,  because  there  is  no  ob- 
jection to   Smith ;  he  voluntarily  applied  for  a 
licence  before  this  cause  began.  But  supposing  the 
Chancellor's  declaration  on  the  30th  May  was 
right,  the  next  question  is,  whether  his  sentence 
on  the  6th  December  was  right.     On  the  24th 
March  1754,  Smith  was  not  lecturer,  and  it  does 
not  appear  that  he  preached  after  he  was  chosen  on 
the  2nd  April  1754.     Statute  13  &  14  Car.  2.,  none 
shall  be  a  lecturer  who  neglects  or  refuses  to  take  a 
licence  ;  Smith  worthy  of,  and  desirous  to  take  a 
licence,  and  therefore  not  criminous,  and  ought  not 
to  be  admonished ;  the  monition  goes  too  far  also 
in  forbidding  him  to  perform  other  divine  service 
elsewhere  in  the  diocese  of  London.    Lindw.  de 
Celebrat.  Missar.  cap.  effranata,  verb,  curis  ant- 
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maruMy  an  incumbent  may  appoint  a  temporary  arches 

vicar.      Otho  de  Instit.  Vicar,  cap.  ad  Vicarias.      1 

John  de  Othon.  Yevh.propriispersoms.  The  canons  ^"jJl^/e^^' 
do  not  require  a  priest  to  be  licensed  to  perform 
divine  service,  but  only  to  preach. 

Dr.  Pinfold,  same  side. — The  articles  are  singly 
for  preaching  as  lecturer  at  St.  John's  church,  on 
the  24th  March  1754,  without  licence,  s^d  the 
prayer  at  the  end  is,  that  he  may  be  admonished 
to  do  so  no  more :  power  of  licensing  often  ex- 
cepted outof  Chancellor's  patent,  which  shews  they 
have  such  power,  if  not  excepted ;  no  proof  that 
Smith  has  officiated  as  lecturer  since  his  election 
on  the  2nd  April,  and  therefore  the  judge  was  not 
founded  in  admonishing  him  to  desist,  nor  ought 
he  to  forbid  him  to  perform  divine  service. 

Dr.  Bettesworth's  reply. — Citation  from  Gibson's 
Introduct.  only  shews  that  vicars-general  had  full 
powers  anciently  granted  them  when  the  bishops 
were  abroad  upon  public  affairs ;  a  power  of  licens- 
ing is  not  given  to  the  Chancellor  of  London. 

Judgment  —  Sir  George  Lee. 
Upon  the  first  appeal  from  the  act  of  the  30th 
May  1754,  I  was  of  opinion,  1st,  that  the  Chan- 
cellor of  London  had  not  power  to  grant  a  license, 
his  commission  did  not  give  it  him,  and  he  had  it 
not  merely  as  vicar-general.  Gibson  speaks  of 
the  ancient  [lowers  granted  to  temporary  vicars- 
general  in  the  absence  of  the  bishop,  not  of  the 
powers  of  modern  vicars-general,  whose  patents  are 
for  life,  and  who  are  only  to  be  assistant  to  the 
bishop ;  and  this  appears  from  what  he  says  in 
page  24  of  his  Introduction,  his  words  are  these. 
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"  The  power  of  institution  was  heretofore  usually 
inserted  in  the  commissions  of  chancellors,  but  of 
late  days  has  been  as  usually  reserved  to  the 
bishops,  either  by  the  silence  of  the  commission  as 
to  that  head,  which  is  fully  sufficient,  or  in  majo- 
rem  catUelam  by  an  express  reservation."  But  fur- 
ther, I  was  of  opinion  that  the  power  of  granting 
licences  could  not  now  be  legally  given  to  a  chan- 
cellor,/or  the  Statute  of  Uniformity,  13  &  14  Car, 
2.  cap.  4.  sect.  19,  says  that  lecturers  shall  be 
licensed  by  the  archbishop  of  the  province  or 
bishop  of  the  diocese  (or  in  case  the  see  be  void) 
by  the  guardian  of  the  spiritualities,  under  his  seal, 
and  shall,  in  the  presence  of  the  same  archbishop 
or  bishop,  or  guardian  of  the  spiritualities,  read  the 
39  Articles,  &c.  Now,  when  an  act  of  parliament 
has  appointed  certain  persons  to  do  a  certain  act, 
no  other  person  can  do  it,  and  this  was  agreeable 
to  the  desire  of  the  bishops  long  before,  as  appears 
from  Archbishop  Abbot's  injunctions,  and  11  Can. 
1640.  I  was,  therefore,  clearly  of  opinion,  that  the 
Chancellor  of  London  had  not  power  to  grant  li- 
censes to  lecturers,  and  in  the  two  instances  of 
Horton  and  Carter,  they  issued  out  of  the  chan- 
cellor's office,  pufsuant  to  the  bishop's  fiats,  in 
which  the  chancellor  was  as  much  ministerial  as 
the  seal^keeper  who  set  the  seal  to  them. 

Secondly,  I  thought  he  had  rightly  declared 
that  a  licence  was  improperly  prayed  in  this  cause, 
for  this  was  a  suit  to  punish  Smith  for  offences  he 
had  committed,  which  the  prosecutor  had  a  right 
to  go  on  with,  though  a  licence  should  have  been 
granted  to  Smith  to  preach  for  the  future.  I 
therefore  thought  the  chancellor  had  done  right  on 
the  30th  May. 

The  next  question  was,  whether  the  articles 
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were  proved.    They  charge  that  Smith  preached      AacHEs 

at  St.  John's,  and  performed  other  divine  service      1 

there,  in  the  months  of  January,  February,  and  "'"^^^/g™* 
March,  1754,  and  also  charge  any  other  times  as 
shall  appeaf  from  the  proofs  in  the  cause ;  and  they 
pray  that  he  may  be  monished  not  to  preach  and 
perform  the  office  of  lecturer,  or  do  any  other  du- 
ties in  the  parish  church  of  St*  John,  Wapping,  or 
elsewhere  within  the  diocese  of  London,  till  such 
time  as  he  has  obtained  a  licence  according  to  law 
from  the  bishop  of  the  diocese;  four  witnesses 
prove  he  many  times  had  preached  and  performed 
divine  service  at  St.  John's  church,  and  one  wit- 
ness proved  particularly  that  he  preached  there  on 
the  24th  March  1764,  which  I  thought  was  a  suf- 
ficient proof  of  the  facts  within  the  general  and 
special  times  laid  in  the  articles. 

The  remaining  question  was,  whether  what 
Smith  had  done  was  an  offence  by  law,  and  whe- 
ther the  monition  had  gone  too  far  in  forbidding 
him  to  perform  divine  service  elsewhere  in  the 
diocese  of  London.  I  was  clear  that  it  was  an 
offence;  the  bishop  his  the  general  superinten- 
dency  of  the  clergy  of  his  whole  diocese,  and  no 
one  could  perform  his  clerical  function  there  with- 
out his  permission.  The  quotations  from  Lindwood 
and  Othon  do  not  come  up  to  the  point ;  Lind- 
wood only  says,  tjiat  incumbents  may  have  sti- 
pendiary curates  to  assist  them,  whose  salaries 
shall  be  settled  by  a  competent  judge  ;  and  Othon 
says,  a  person  who  has  the  cure  of  souls  may 
have  an  adjutor  mercenarius,  who  may  assist  him 
temporaliter  in  the  celebration  of  mass,  &c.  at  his 
own  pleasure,  without  licence  of  the  bishop,  but 
neither  of  them  say  an  incumbent  may  be  assisted 
by  a  clerk  wholly  unauthorised ;  on  the  contrary, 
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the  Canons  of  1603,  which  relate  to  stranger 
preachers,  shew  that  no  one  can  preach  without  a 
licence  from  some  bishop ;  and  the  36th  and  37th 
of  those  canons  shew  that  a  clerk  cannot  perform 
any  divine  service  without  permission  of  the  bishop 
of  the  diocese ;  these  canons  prove  not  only  that 
Smith  has  acted  contrary  to  law,  but  also,  that 
the  monition  does  not  go  too  far,  for  he  does  not 
appear  to  have  ever  had  any  licence  to  preach  or 
perform  divine  service  from  any  bishop  whatever, 
or  from  either  university,  and  he  does  not  even 
appear  to  be  a  graduate,  and  his  orders  of  deacon 
and  priest  only  put  him  in  a  capacity  to  be  autho- 
rized, but  do  not  of  themselves  authorize  him ; 
and  therefore  upon  the  whole  I  affirmed  the  Chan- 
cellor of  London's  decrees  of  the  30th  May  and 
6th  December  1764,  and  remitted  the  cause  with 
9L  costs. 


Jone  9. 


Taylor  against  Taylou. 


(Appeal from  Exeter.) 


A  wife  U  not 
entitled  te  a  di* 
▼oroe  bj  renfon 
of  the  oroelt^  of 
ber  hotbend, 
■aleet  ibe  is  i 
person  of  good 
temper,  and  has 
alwajs  bebared 
well  and  dati- 
fallj  towards 
him. 


Jane  Taylor  sued  her  husband  Thomas  Taylor 
in  the  Consistory  of  Exeter  for  a  divorce,  for  cru- 
elty ;  it  appeared  in  evidence  that  he  was  a  man 
of  very  good  temper,  and  that  she  was  of  a  very 
bad  one,  and  had  forced  her  first  husband  to  part 
from  her ;  that  she  and  Thomas  Taylor  often  quar- 
relled and  fought,  and  she  often  struck  and  abused 
him,  and  that  he  upon  those  occasions  had  often 
struck  her,  particularly,  he  gave  her  a  kick  on  the 
shin,  for  which  she  was  attended  by  a  surgeon, 
who  proved  the  fact,  and  that  she  was  in  danger 
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of  a  mortification,  but  he  said  it  was  owing  to  her      ^"J"^ 

bad  habit  of  body ;  it  further  appeared  that  he     1 

had  for  some  months  confined  her  to  the  house,  ^"J^iJ/jJ™' 
but  she  had  first  escaped  from  him  four  times,  and 
several  of  the  witnesses  swore  they  had  often  ad- 
vised her  to  behave  better  to  her  husband,  and 
said  he  was  a  goodnatured  man,  and  she  might 
live  very  well  with  him  if  she  would  ;  upon  this 
evidence,  the  Chancellor  of  Exeter  dismissed  the 
husband  from  the  suit,  and  she  appealed  to  the 
Arches. 

Judgment  —  Sir  George  Lee. 
I  was  of  opinion  a  wife  was  not  entitled  to  a 
divorce  (fl^)  for  cruelty,  unless  it  appeared  she  was  a 
person  of  good  temper,  and  had  always  behaved 
well  and  dutifully  to  her  husband,  which  the  ap- 
pellant had  not  done.  I  therefore  affirmed  the 
sentence,  and  remitted  the  cause. 


Gibson  against  Child.  Jaoew. 

John  Bloss,  Esq.  died  in  May  1754;  gave  in-  a  legMj  pro- 
structions  for  making  his  will,  which  were  wrote  "^""^**  ^^^' 
by  Joseph  Newton  ;  among  other  legacies,  he  be- 
queathed in  these  words,  "  To  my  cousin  Ann, 
wife  of  Mr.  Gibson,  cousin  Mary,  and  cousin  Alice 
Edgar,  one  thousand  pounds  each ;"  in  the  margin 
were  these  figures,  3000/. ;  in  the  line  at  the  end 
of  the  word  "  each,*'  were  these  figures  in  a  paren- 
thesis, (1200) ;  he  appointed  no  executor  or  resi- 

(a)  See  Waring  v.  Waring,  2  Phill.  132. 
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Court       ^^^^Y  legatee ;  administration  with  these  instnic- 

1      tions  annexed  was  granted  to  Agatha  Child,  one 

'^iJw  w.""'  ^entitled  to  a  share  in  the  distribution  of  the  resi- 
due ;  Mrs.  Gibson  brought  a  cause  of  legacy 
against  her  lor  1200/.,  gave  in  a  libel,  examined 
one  witness,  and  had  Mrs.  Child's  answers. 

The  witness,  Joseph  Newton,  swore  deceased 
gave  him  instructions  for  making  his  will,  and  at 
first  directed  him  to  set  down  a  legacy  of  a  thou* 
sand  pounds  each  to  Mrs.  Gibson,  Mary  and  Alice 
Edgar,  but  on  reading  the  instructions  over,  de- 
ceased said  he  would  give  them  1200/.  each,  and 
deceased  with  his  own  hand  wrote  the  figures 
(1200)  at  the  end  of  the  word  "  each" ;  Mrs.  Child 
in  her  answers  swore  she  believed  the  figures 
(1200)  were  wrote  vnth  deceased's  own  hand,  and 
that  he  intended  to  give  Mrs.  Gibson,  and  Mary 
and  Alice  Edgar  1200/.  a-piece,  but  as  several 
others  were  entitled  to  share  with  her  in  the  dis- 
tribution of  the  residue,  she  thought  she  could  not 
safely  pay  Mrs.  Gibson  a  legacy  of  1200/.  without 
the  authority  of  the  Court. 

Judgment — Sir  George  Lee. 
Upon  this  evidence,  I  pronounced  a  legacy  of 
1200/.  to  be  due  to  Mrs.  Gibson  by  the  will  of 
Mr.  Bloss,  and  gave  sentence  accordingly. 
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PREROGATIVE  COURT  OF  CANTERBURY. 


Morris  against  Darling.  4UiS68tioD, 

Trioitj  Term, 
Jane  18. 

Benjamin  Thomas,  mariner,  made  his  will  the  ThePrerogitf?* 
10th  January  1746,  and  appointed  John  Boden  his  jarUdiottoo'to 
executor ;  he  proved  the  will,  made  his  own  will  ^nrof^lXbt". 
and  died,  and  appointed  John  Darling  executor, 
who  took  probate ;  Ann  Morris,  sister  of  Benjamin 
Thomas,  pretending  that  deceased  was  indebted 
to  her  the  sum  of  26/.  16^.  6^.,  demanded  it  of 
Darling,  which  he  accordingly  paid  to  Lewis  Davis, 
her  attorney,  for  her  use,  for  which  he  gave  Dar- 
ling a  receipt,  with  promise  therein  to  indemnify 
him  from  all  costs,  &c. ;  after  this,  Ann  Morris 
cited  Darling  to  bring  to  bring  in  the  will  of  said 
Thomas,  and  prove  it  by  witnesses,  &c.,  or  shew 
cause  why  probate  should  not  be  granted  to  her 
of  another  will ;  Darling  appeared  and  brought  in 
his  will.    1st  Session,HilaryTerm,  1765,  Fanshaw, 
proctor  for  Darling,  alleged  the  payment  of  the 
aforesaid  debt  to  Lewis  Davis,  for  the  use  of  said 
Morris,  and  exhibited  Davis's  receipt  proved  by 
affidavit,  and  prayed  that  Morris  might  be  obliged 
to  bring  and  leave  in  the  registry  said  sum  of 
26/.  16^.  6^.,  (as  is  done  in  cases  of  legacies  re- 
received)  before  she  should  be  allowed  to  proceed 
in  the  cause. 
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CODRT. 

But  I  was  of  opinion  this  was  very  different  from 

^"jmeTs""'  ^^  ^^^  ^^^  legacy  received,  which  took  its  only 
foundation  from  the  will,  which  the  party  who  re- 
ceived the  legacy  would  afterwards  oppose ;  this 
money  was  paid  as  a  debt  by  Darling,  as  repre- 
sentative de  facto  of  deceased,  and  it  being  for  a 
debt,  this  Court  had  no  sort  of  jurisdiction  over 
this  money,  and  therefore  I  rejected  Fanshaw's 
petition,  and  condemned  his  client  in  13^.  4d. 
costs. 


ARCHES  COURT  OF  CANTERBURY. 


TiSIK't™,  K^^^    ^^^''^^   ^=^'S- 

Jiiim2S. 

The  Htnitj  of «  Z>r.  Hay,  for  Lewis.  —  Jane  Stedman,  widow, 
ibbedT^thongii  dcceased,  made  her  will  2d  December  1746,  ap- 
S.  fcT^^HJ^.  pointed  Humphrey  Matthews  and  Penelope  Lewis 
bllu^'toiL  ^x^^^tors.  Mary  Rodd,  spinster,  niece  by  a  sister 
iooapabie  fnm  to  deccascd,  opposcd  the  will  in  the  Consistory 
dJ^'toth?^^  Court  of  Hereford.  Humphrey  Matthews,  who 
tSuT whew%  1^^^  ^^ly  ^  legacy  of  5/.  for  hfs  trouble,  renounced. 
tMutor  u  in  bis  Lewis  propouudcd  the  will.  She  was  the  wife  of 
11  nail  0T«r  to  William  Lewis,  now  deceased,  who  was  the  tes- 
h!lr,lMti^^otioDt  tatrix's  nephew ;  deceased  gave  no  specific  legacy 
wjToaikldj  ^  Penelope  Lewis,  but  by  her  will  directs  that 
di«proT6d.        what  she  shall  get  by  the  executorship  shall  be  for 

her  separate  use,  exclusive  of  her  husband.  De- 
ceased died  in  March  1746.  Lewis  took  probate 
in  common  form.     Rodd  called  the  executors  to 
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prove  the  will  by  witnesses.    Matthews  then  ap-      abcbw 

Court* 

peared  and  renounced.   Deceased  lodged  at  Lewis's      1 

house  twenty  years  before  her  death.  On  the  2d  .J|J^'\.^ 
December  1 746,  Mrs.  Matthews,  wife  of  H  umphry ,  w j  »• 
came  to  deceased  to  see  her^  deceased  in  bed ; 
Matthews  then  asked  Lewis  if  deceased  had  al- 
tered her  will  or  made  a  new  one ;  deceased  asked 
what  they  were  talking  of,  being  told,  she  said 
she  had  not,  but  she  would  as  soon  as  Mr.  Lewis, 
Penelope's  son,  came  back  from  Gloucester ;  that  he 
had  made  a  former  will  for  her.  Lewis,  the  father, 
was  then  sent  for ;  deceased  gave  him  instructions, 
but  he  is  dead,  so  the  instructions  are  not  proved, 
but  the  will  was  twice  read  over  to,  and  approved 
by,  deceased,  in  the  presence  of  the  three  sub- 
scribing witnesses ;  deceased  eighty  years  old,  and 
had  a  palsy ;  deceased  desired  somebody  to  assist 
her  in  signing  her  will ;  Mrs.  Abrahall  did  assist 
her.  She  would  not  make  a  mark  but  would 
write  her  name,  and  then  she  sealed  and  published 
it ;  it  was  executed  about  nine  at  night.  Rodd  has 
pleaded  incapacity  for  two  years  before  deceased  s 
death,  particularly  on  Christmas  day,  1744,  and 
has  pleaded  a  custody.  Admit  Lewis  would  not 
allow  Mrs.  Rodd  to  attend  deceased,  but  the  rea- 
son was,  because  she  plied  her  with  strong  liquors, 
which  intoxicated  her  and  hurt  her  health.  Rodd 
was  restrained  from  seeing  deceased  from  29th  of 
October  1746,  to  deceased's  death.  In  February 
1746,  a  commission  delunatico  inquirendo  issued  out 
of  Chancery  against  the  deceased ;  the  jury  found 
her  unanimously  a  lunatic,  without  lucid  intervals 
sufficient  for  the  government  of  herself  and  estates, 
and  that  she  had  been  so  from  26th  March  1745 ; 
deceased,  nor  any  of  her  friends,  had  no  notice  of 
the  commission  till  the  morning  it  was  to  be  exe- 
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Arches  cutcd.  The  Commission  taken  out  by  Davis, 
^ooRT^  RQcid's  brother-in-law.  All  the  commissioners 
Tnnh'Te^  strangcFs  to  deceascd.  We  have  examined  de- 
jaoe  2s.  '  cca^cd's  physician,  who  swears  to  a  recognition  of 
this  will  on  18th  February  1746,  and  to  full  capa- 
cityafter  the  execution  of  the  commission,  and  he 
is  supported  by  the  Rev.  Mr.  Lewis.  They  have 
objected  to  our  witnesses,  but  have  proved  nothing 
against  Abrahall ;  and  as  to  Fisher,  the  other  wit- 
ness objected  to,  they  have  only  proved  that  she 
swore  upon  her  examination  before  the  commis- 
sioners, what  upon  an  interrogatory  in  this  cause 
she  says,  she  did  not  remember  she  had  sworn, 
which  will  not  affect  her  testimony.  On  5th  Sep- 
tember 1754,  the  Chancellor  of  Hereford  gave  sen- 
tence for  the  will  of  2d  December  1746. 

Dr.  Pinfold^  for  Rodd.  —  Rodd  was  niece  and 
next  of  kin  to  deceased.  The  grand  question  is, 
capacity.  Deceased  had  great  affection  for  Rodd. 
She  was  executrix  and  residuary  legatee  in  former 
wills  of  deceased  ;  Lewis  ^as  likewise  benefited 
in  those  wills  :  strong  custody  from  29th  October 
1746  to  deceased's  death ;  no  dispute  or  difference 
happened  between  deceased  and  Rodd;  Lewis, 
without  deceased's  orders,  turned  Rodd  out,  and 
would  not  suffer  her  to  come  to  deceased,  though 
she  frequently  sent  messages  to  have  leave  to  wait 
on  deceased.  On  4th  December  1746,  Lewis 
wrote  a  letter,  in  which  she  said,  *'  I  have  made 
them  surrender  my  poor  aunt  to  me."  Will  made 
by  executrix's  husband  ;  no  instructions  ;  no  pre- 
vious declarations.  Will  wrote  in  the  kitchen ; 
deceased  above  stairs  in  bed.  Will  wholly  for  the 
benefit  of  the  Lewis  family ;  Rodd  not  named  in 
it ;  made  when  deceased  was  very  ill ;  two  of  the 
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witnesses  servants  to  Lewis ;  as  to  capacity,  de-      arohbs 
ceased  often  did  not  know  her  niece,  she  fancied      — , — 1 
the  parson  of  the  parish  was  in  love  with  her.     He   -^^ilaj  Term! 
thought  her  mad,  and  therefore  refused  to  give  her      J"b«  2». 
the  sacrament  at  Christmas  1744  ;  commission  of 
lunacy  executed  on  6th  and  7th  February  1746 ; 
deceased  brought  before  the  commissioners,  and 
examined  by  them ;    they  found  she  could  not 
give  answers  to  common  questions  ;  told  them  she 
had  made  no  will  lately,  but  had  made  one  about 
five  years  before ;  jury  unanimously  returned  that 
she  was  and  had  been  insane,  and  incapable  of 
managing  her  affairs  from  March  1746. 

Witnesses  for  Lewis. 

L  James  Matthews.  —  One  day  in  the  begin- 
ning of  December  1746,  deponent  went  to  produ- 
cent's  house  at  Ross,  about  nine  or  ten  in  the 
morning,  to  visit  deceased,  and  went  into  her 
chamber,  and  there  asked  producent,  if  deceased 
had  made  her  will,  or  altered  her  old  one,  as  she 
designed  to  do ;  producent  answered  that  she  had 
not;  deceased  asked  producent  what  deponent 
said ;  producent  telling  her,  deceased  said  she  had 
not  made  a  new  wiU^  but  would,  as  soon  as  produ- 
cent's  son  came  from  Gloucester ;  deponent  told 
her  she  believed  producent's  husband  could  do  it 
as  well ;  deceased  said  she  thought  not,  for  he  had 
not  been  able  to  write  for  some  time  ;  producent 
said  she  would  send  and  ask  him ;  deceased  de- 
sired she  would  do  so  ;  deceased  then  seemed  to 
be  of  sound  mind. 

3.  Int.  Deceased  for  many  years  had  a  paraly* 
tic  disorder,  but  believes  it  did  not  impair  her  ca- 
pacity. 4.  Int.  Deponent  never  heard  why  Dr. 
Morgan  refused  her  the  sacrament. 

n2 
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Arches  1.  Int.  3tio  loco.   Ministrant  used  to  be  afavou- 

1     rite  of  deceased's. 

K/xem!       ^-  •^^"y  Abrahall.— The  2ud  December  1746, 

jum  n.  deponent  was  desired  to  go  to  Lewis's  house  to  be 
a  witness  to  deceased's  will,  deponent  went  about 
nine  at  night,  Mr.  Lewis  produced  a  will,  and  read 
it  over  to  deceased  in  presence  of  deponent  and 
the  other  subscribing  witnesses ;  producent  asked 
deceased  if  it  was  to  her  mind  ?  deceased  said,  '*  I 
think  so;"  producent  replied,  that  is  no  will  at 
all,  but  if  it  was  not  to  her  satisfaction,  desired 
her  to  speak;  that  it  might  be  made  to  her  liking ; 
then  the  said  will  was  read  a  second  time,  and  de* 
ceased  said  she  did  not  know  how  to  have  it  altered 
more  to  her  satisfaction,  and  then  the  said  will  was 
laid  before  her,  and  a  pen  was  put  in  her  hand  ; 
she  attempted  to  write,  but  was  not  able  of  her- 
self; deponent  told  her  she  thought  her  mark 
would  be  sufficient,  but  the  deceased  said  she  would 
write  her  name  at  full  length,  and  deceased  desired 
somebody  to  assist  her  in  writing  her  name  ;  de* 
ponent  then  held  her  hand ;  deceased  named  each 
letter  of  her  name,  and  deponent  guided  her  hand 
to  write  each  letter  as  she  named  it ;  and  then  de- 
ceased sealed  and  delivered  it  to  Penelope  Lewis 
as  her  will,  in  presence  of  the  witnesses  subscribed ; 
deponent  and  the  rest  of  the  witnesses  attested  it 
in  presence  of  the  deceased  and  each  other ;  de- 
ceased appeared  to  be  of  sound  mind ;  deceased 
had  her  hat  on,  because  the  candle  was  trouble- 
some to  her  eyes. 

6.  Int.  The  will  was  executed  about  nine  at 
night.  7.  Int.  Respondent  was  formerly  servant 
to  deceased,  and  has  been  entertained  by  her  since 
the  will  was  made.  8.  Int.  Has  often  heard  de- 
ceased speak  well  of  Rodd ;  has  heard  producent 
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say  Rodd  was  ezecatriz  of  a  former  will.      9.  Int      arcru 

Producent,  in  October  1746,  shut  Rodd  out  of  her      . 1 

house,  and  would  not  suffer  her  to  see  deceased  "j'P'V"* 
afterwards.     10.  Int.  Respondent  did  not,  on  her     'om  ss. 
examination  before  the  commissioners,  declare  that 
deceased  was  better  on  6th  February  1746,  than 
she  had  been  for  a  year  before. 

3.  Eleanor  Fisher.  —  Deponent  is  servant  to 
prodacent ;  proves  what  passed  at  the  execution  of 
the  will  exactly  the  same  as  Abrahall;  says  de- 
ceased desired  the  persons  present  to  be  witnesses 
to  her  executing  it ;  deceased  of  sound  mind. 

9.  Int.  Gives  account  of  producent  shutting 
Rodd  out  of  her  house.  Deponent  looked  on  de- 
ceased as  capable  to  direct  her  affairs.  10.  Int. 
Deponent  did  not,  as  she  remembers,  swear  as  in- 
terrogate at  the  commission  of  lunacy,  viz.  that 
deceased  was  better  that  day,  on  6th  February 
1746,  than  she  had  been  for  a  year  before. 

4.  Sarah  Smith.  —  Proves  will  was  read  to  de- 
ceased in  presence  of  all  the  witnesses ;  gives  ex- 
actly the  same  account  as  the  two  last  witnesses  of 
what  passed  at  the  execution  of  the  will ;  deceased 
of  sound  mind,  &c. 

1.  Int.  Deponent  never  thought  deceased  inca- 
pable of  directing  her  affairs ;  her  memory  some- 
times £Buled  her  for  a  little  while,  but  she  soon  re- 
collected herself.  8.  Int.  Rodd  used  to  attend 
deceased. 

WiU  read. 

Witnesses  far  Rodd. 
1.  Walter  Webb.  —  Within  two  months  before 
deceased's  death,  deponent  went  to  Lewis's  house 
with  a  message  from  Mrs.  Rodd  to  know  whether 
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she  would  be  permitted  to  see  deceased,  but  no* 
body  would  come  to  the  door  to  speak  to  depor 
Dent ;  has  heard  deceased  say  she  regarded  Rodd 
as  her  child.  7.  Int.  Deceased  lived  twenty  years 
with  Lewis,  and  her  husband  was  deceased's 
nephew. 

2.  Elizabeth  Price.  —  Deceased  was,  for  the 
most  part,  incapable  of  managing  her  affairs.  She 
did  not  sometimes  know  deponent,  or  Mrs.  Rodd ; 
did  the  offices  of  nature  without  knowing  it,  and 
did  not  know  when  she  was  in  bed ;  Lewis  refused 
to  let  Rodd  come  to  deceased ;  has  heard  Rodd 
was  executrix  of  former  wills. 

4.  Int.  Deceased  was  light-headed  when  she  did 
the  offices  of  nature  under  her,  but  afterwards  she 
grew  better  in  her  health. 

3.  Thomas  Hard  wick,  parish  clerk  of  Ross.  — 
About  half  or  three  quarters  of  a  year  before  de- 
ceased died,  deponent  conversed  with  her  in  the 
church-yard,  and  she  then  seemed  disordered  in 
her  senses ;  Dr.  Morgan  sent  deponent  to  tell  her 
he  could  not  give  her  the  sacrament,  because  she 
was  disordered  in  her  senses,  and  he  did  refuse  her 
in  the  church  ;  Rodd  used  to  attend  deceased. 

5.  Int.  Deponent  knows  there  was  a  correspon- 
dence between  deceased  and  Dr.  Morgan  by  let- 
ters and  messages,  for  six  or  seven  years,  in  which 
she  claimed  a  promise  of  marriage  from  him  ;  de* 
ceased  owned  to  deponent  she  had  wrote  love  let- 
ters to  Morgan.  7.  Int.  Deceased  lodged  at 
Lewis's  for  above  twenty  years. 

2.  Int.  2doloco.  Since  Christmas  1744  Dr.  Mor- 
gan's curate,  by  his  permission,  administered  the 
sacrament  at  Ross  church  to  deceased. 

3.  Int.  Deponent  went  from  deceased  to  Dr« 
Morgan  to  desire  him  to  permit  her  to  receive  the 
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sacrament  at  Easter  1745,  but  he  refused,  c&yii^g 
she  was  a  crazy  wicked  woman,  but  at  that  time 
she  appeared  to  deponent  to  be  sensifole,  and  as  fit 
as  any  body  to  receive  it.  4.  Int,  Dr.  Morgan  re- 
fused to  administer  the  sacrament  to  her  at  Christ- 
mas 1744 ;  she  retired  to  a  pew  in  the  church. 

4.  Mary  Ross.  —  Deposes  to  Morgan's  refusing 
to  give  deceased  tiie  sacrament,  and  his  telling  her 
she  was  disordered  in  her  senses  by  the  letters  she 
sent  Jum ;  says  she  received  a  letter  from  Pene- 
iope  Lewis  on  4tii  December  1746,  in  which  were 
these  words :  ''I  have  made  them  surrender  the 
custody  of  my  poor  aunt  to  me." 

4.  Int.  Atoloco.  Deponent  once  visited  deceased 
after  the  2d  December  1746 ;  ministrant  was  very 
careful  of  deceased  ;  she  then  talked  very  ration- 
ally before  she  drank  a  dram,  but  not  after. 

5.  Mary  Webb.  —  Sometimes  deceased  talked 
sensibly,  and  sometimes  not ;  and  sometimes  did 
not  know  persons,  and  would  order  her  bed  to  be 
warmed  when  she  was  in  it ;  believes  she  had  then 
a  fever  upon  her. 

6.  John  Puckmore.  —  Deponent  was  never  ac- 
quainted with  deceased  ;  deponent  was  a  juror  on 
liie  commission  of  lunacy,  and  was  present  on  her 
examination,  and  thought  her  out  of  her  senses ; 
she  said  her  husband  had  been  dead  fourteen 
years,  whereas  he  had  been  dead  thirty  years; 
gives  several  other  instances  of  her  want  of  me- 
mory. 

3.  Int.  Believes  she  had  some  lucid  intervals, 
but  not  long. 

7.  James  Clark.  —  Deponent  only  knew  de- 
ceased by  sight ;  deponent  was  a  juror  on  the  com- 
mission ;  deposes  to  her  examination  to  the  same 
purpose  as  the  last  witness,  and  says  she  told  them 
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cour"      ^^®  ^^^  made  no  will  lately,  but  she  made  ooe 
about  five  years  ago ;  believes  she  was  not  in  her 

Triaiiy  Term,      SenSeS. 

jiuie28.  2.  Int.  She  appeared  to  be  sober.     3.  Int.  She 

did  not  give  one  rational  answer. 

8.  John  Clark.  —  Deponent  was  a  juror  on  the 
commission ;  believes  deceased  was  out  of  her 
senses. 

2.  Int.  Respondent  desired  deceased  to  take 
time  to  answer  questions ;  repeats  the  questions 
put  to  her,  and  her  answers,  as  the  other  witnesses 
did ;  deceased  was  then  sober.  3.  Int.  Does  not 
believe  she  was  altogether  insensible. 

2.  Int.  tertio  loco.  Believes  no  notice  was  given 
to  deceased  of  the  commission,  or  to  any  person  on 
her  behalf,  till  6th  February  1746,  the  day  it  was 
executed. 

Witnesses  for  Lewis. 

L  Jane  Matthews.  —  Lewis  was  greatly  bene* 
fited  by  former  wills  of  deceased  ;  deponent  has 
often  conversed  with  deceased  within  two  years  of 
her  death  ;  she  viras  at  those  times  in  her  senses, 
and  particularly  in  the  morning  of  the  day  the  will 
was  made;  after  October  1746  deponent  heard 
deceased  say  Mrs.  Rodd  had  used  her  ill,  and  she 
would  alter  her  will ;  believes  deceased  had  a  very 
good  character. 

2«  Int.  The  will  to  which  deponent  was  a  wit- 
ness was  drawn  by  Mr.  Thomas  Lewis. 

2.  Francis  Gregory.— On  18th  Feb.  1746  depo- 
nent attended  deceased  as  a  physician ;  depcment 
asked  her  many  questions,  and  she  answered  very 
rationally;  believes  she  was  then  capable  of  making 
a  will,  and  has  no  reason  to  suspect  the  contrary ; 
deponent  then  asked  deceased  if  she  had  made 
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her  will ;  she  replied,  she  had  made  her  will ;  depo-  aboru 
nent  said  "  I  hope  it  is  to  your  satisfaction  ;"  she  ""' 
answered  it  was.  «  ^'P'L'***' 

8.  Int.  Deceased,  of  her  own  accord,  expressed      i«»ss. 
satisfieu^tion  in  the  usage  she  had  met  with  from 
producent.     11.  Int.  Deceased,  without  direction 
of  any  person,  told  deponent  she  had  made  her 
will,  and  that  it  was  to  her  satisfaction. 

3.  John  Lewis,  clerk.  —  Deponent  lived  in  the 
same  house  with  deceased  till  October  I746«  and 
was  again  at  producent's  house,  who  is  deponent's 
mother ;  for  six  days  in  September  1746,  deponent 
always  found  deceased  in  her  senses,  and  thought 
her  so  in  February  1746 ;  deponent  was  present  at 
the  conversation  between  deceased  and  Dr.  Gre- 
gory on  the  18th  February  1746,  and  confirms  said 
Gregory's  account  thereof. 

4.  Eleanor  Fisher.  —  Deponent  knew  deceased 
a  year  and  quarter  before  her  death ;  she  had  her 
senses,  except  when  intoxicated  with  liquor ;  Rodd 
used  to  persuade  deceased  to  drink  spirituous 
liquors,  and  she  was  often  fuddled  thereby;  Lewis 
entreated  Rodd  not  to  give  deceased  any  more 
strong  liquors,  but  she  continued  to  give  them  to 
deceased  privately,  and  deceased  drank  as  much 
as  before ;  deceased  had  a  violent  fever,  Mrs. 
Lewis  took  great  care  of  her ;  Rodd  took  away  the 
keys  of  deceased's  drawers,  and  deceased,  upon 
looking  over  her  things,  said  Rodd  had  robbed  her 
of  her  money,  plate,  clothes,  &c. 

4.  Int.  Deceased  had  a  palsy  in  her  head,  some* 
times  did  the  offices  of  nature  under  her  from 
weakness,  but  was  sensible  of  it ;  producent  has 
sent  deponent  for  cinnamon  water  for  deceased. 
6.  Int.  When  Rodd  went  away  in  October  produ- 
cent bolted  the  door  after  her.  5.  Int.  Deponent 
has  heard  of  a  will  prior  to  the  present,  in  which 
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archbs      Rodd  was  executrix ;  believes  deceased  was  not 

L     prevailed  on  by  threats  or  otherwise  to  execute  the 

S'tS  wi»  pleaded. 
Jom2s.  5.  Mary  Newton.  —  Deponent  was  servant  to 
producent ;  deceased  used  in  general  to  talk  sen- 
sibly, but  sometimes  talked  otherwise  ;  says  Rodd 
often  sent  her  for  aniweed  water,  and  used  to  give 
it  to  deceased,  which  deponent  believes  made  de- . 
ceased  talk  irrationally. 

3.  Int.  Deponent  was  a  witness  at  the  commis- 
sion, and  believes  she  might  then  declare  that  for 
half-a-year  before,  deceased  was  sometimes  inca- 
pable and  sometimes  capable  of  managing  her 
affairs,  but  believes  she  did  not  declare  she  was 
incapable  on  the  day  the  commission  was  executodL 

6.  Betty  AbrahalL — Deeeaaed  wm  impau'ed  in 
her  understanding  by  age  and  sickness,  but  con- 
tinued to  be  of  sound  mind. 

8.  Int.  After  the  execution  of  the  commission 
deceased  charged  Rodd  with  ingratitude,  and  said, 
''  If  I  had  not  made  my  will  already  I  would  do  it 
yet,  and  if  it  was  not  secured  to  the  Lewis's  it  was 
their  own  fault,"  and  that  she  would  execute  any 
other  writing  to  secure  it  to  them.  11.  Int.  At 
said  time  she  appeared  to  be  of  sound  and  dis- 
posing mind. 

7.  Elizabeth  Meredith  Hill.  —  Deponent  knew 
deceased  two  years  before  her  death,  and  she  was 
all  that  time  sensible,  but  weak,  in  body ;  de- 
ponent saw  her  once  before  and  once  after  the  will 
was  executed. 

4.  Int.  Deceased  formerly  intended  to  benefit 
Rodd,  and  made  her  executor  and  residuary  le- 
gatee. 

8.  Mary  Hill. — Deponent  often  conversed  with 
deceased  for  two  years  before  her  death,  and  she 
was  at  all  those  tiihes  very  sensible ;  after  Octo- 
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ber  1746»  deceased  said  Mary  Rodd  had  used  her 
very  ill,  and  was  a  Judas  to  her ;  she  spoke  much 
in  praise  of  Lewis»  and  said/die  would  provide  for 
her ;  believes  deceased  was  sensible  to  her  death* 
3.  Int.  Respondent  was  never  refused  access  to 
deceased.  4.  Int.  Believes  deceased  formerly  in- 
tended to  leave  a  share  of  her  effects  to  Rodd. 


AlOHIS 

Court. 
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Witnesses  far  Rodd  an  her  exceptive  allegatian. 

1 .  Greorge  Davis. — ^Betty  Abrahall  and  Eleanor 
Fisher  were  witnesses  examined  on  the  commis* 
sion  against  the  lunacy,  and  Abrahall  then  swore 
she  guided  deceased's  hand  to  sign  the  will ; 
Fisher  swore  deceased  was  better  in  her  senses  on 

• 

the  day  the  commission  was  executed  than  she  had 
been  for  a  year  before ;  deponent  was  a  commis- 
sioner; deceased  appeared  to  be  incapable. 

3.  Int.  5to  loca.  The  commission  was  taken  out 
by  deponent's  brother,  Philip  Davis,  who  married 
Rodd's  sister;  believes  deceased  made  a  will  in 
1745,  and  was  then  of  sound  mind;  deponent  was 
a  witness  to  it.  7.  Int.  Deponent  took  minutes  of 
what  passed  at  the  execution  of  the  commission. 

2.  Charles  Jones.  • —  Deposes  the  same  as  to 
Fisher's  deposition  on  the  commission  as  the  last 
witness. 

1 .  Int.  Deponent  only  knew  deceased  by  sight. 
1 .  Int.  ^tio  loca.  Deponent  has  heard  producent 
was  concerned  in  getting  the  commission;  the 
jurors  unanimously  signed  the  verdict. 

3.  Walter  Curl.  —  Deceased  appeared  insensi* 
ble  when  she  was  examined  on  the  commission. 


Dr.  Hay'%  argument  for  Lewis.  —  The  single 
question  is,  whether  deceased  had  capacity  to 
make  a  will  on  2d  December  1746 ;  she  declared 
her  intention   to    alter   her  will  to   Matthews; 
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arcmm      supposing  custody^    it  was  a  misbehaviour  but 

1     will  not  affect  the  will.     Deceased  talked  insen* 

TmhjTlm]  ^^^^7  whcii  shc  had  a  fever,  and  when  she  was  fud- 
laoe  23.  died,  but  not  at  other  times.  The  inquisition  is 
not  conclusive  evidence  ;  upon  doubtful  evidence 
the  jurors  always  make  a  return  for  a  commission. 
It  does  not  appear  that  the  jury  had  any  evidence 
to  find  deceased  incapable  from  March  1745. 

Dr.  Smalbroke^  same  side.  —  The  commission 
was  secretly  obtained . 

Dr.  Pinfold,  contra,  for  Rodd.  —  I  shall  consider 
circumstances  preceding  and  subsequent  to  the 
will ;  preceding  —  long  affection  to  Rodd ;  no  in- 
stance of  her  having  disobliged  deceased  before  the 
time  that  Lewis  turned  Rodd  out  of  her  house. 
The  prior  wills  were  in  favour  of  Rodd :  total  ex- 
clusion of  her  in  this  carries  the  strongest  suspi- 
cion of  indirect  practices.  It  does  not  appear  that 
William  Lewis  saw  deceased,  to  take  instructions 
from  her  for  the  will ;  deceased  can't  be  supposed 
to  have  understood  the  general  clause,  giving  Mrs. 
Lewis  to  her  separate  use  what  should  accrue  from 
her  executorship.  A  verdict  of  a  jury  on  a  com- 
mission has  great  weight.  Spike  against  Pitt,  De- 
leg.  The  recognition  on  the  18th  February  is  strong, 
but  Gregory  seems  to  have  been  sent  to  deceased 
only  to  talk  with  her  about  her  will. 

Dr.  Betteswarth,  same  side.  —  If  the  court  can 
give  entire  credit  to  the  subscribing  witnesses, 
there  is  a  full  proof  of  capacity.  Deceased  did 
not  give  Lewis  orders  to  turn  Rodd  out  of  doors, 
or  to  prevent  her  coming  to  deceased.  Lewis  im« 
posed  on  deceased  as  to  Rodd's  having  used  her 
ill. 
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Judgment  —  Sir  George  Lee.  aiohbs 

1  was  of  opinion,  deceased  s  capacity  at  the  time      

of  making  the  will  was  sufficiently  established  by  t£i>  tCSI! 
Matthews,  who  deposes  to  deceased's  intention  of  ^•^  *•- 
altering  her  will,  and  to  her  full  capacity  in  the 
morning  of  the  2d  December,  and  by  all  the  sub- 
scribing witnesses,  who  give  very  minute  accounts 
of  what  deceased  said  and  did  at  the  execution  of 
the  will ;  all  of  which  shew  capacity,  and  no  ma- 
terial objection  has  been  proved  against  any  of 
those  witnesses ;  they  are  supported  by  other  wit- 
nesses as  to  her  general  capacity,  and  the  recog- 
nitions after  the  commission  put  the  matter  out  of 
doubt.  Where  a  testator  is  in  his  senses,  and  the 
will  is  read  over  to  and  approved  by  him,  instruc- 
tions are  not  necessary ;  and  I  could  not  think  this 
a  custody,  because  nobody  was  restrained  from 
coming  to  deceased  but  Mrs.  Rodd.  There  was 
nothing  to  encumber  this  evidence  but  the  verdict, 
which  I  could  not  think  strong  enough  to  set 
aside  the  positive  evidence  of  sanity  at  the  time 
of  making  the  will.  I  therefore  affirmed  the  sen- 
tence, and  remitted  the  cause,  but  did  not  give 
costs. 


RlLER,  alias  Ry  LER,  against  CoSEN.  By.D.j  «Aer 

Trinity  Tom, 


Jooe  8A. 


Appeal  from  Norwich. 


John  Cosen,  as  occupier  and  lessee  of  the  tithes  Aietiw  umd 
VI  Cherry  Marham,  m  the  county  of  JNonolk,  tithes,  beoaoie 
cited  Richard  Riler,  a  parishioner  there,  in  a  bl^J./J^e^ 


cause  of  subtraction  of  tithes.     Cosen  gave  in  a  l^^JZ 
libel,  and  pleaded  that  he  was  entitled  to  the  tithes  ioo«u«b«rt. 
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Akchbs 

COOET. 


in  demand,  by  virtue  of  a  lease  from  the  Rev.  Mr. 
Chappelow,  vicar  of  the  parish  of  Cherry  Marham, 
TriBity  Tern,  ^^^  exhibited  the  lease  and  covenant,  which  Riler 
j«M  86.  confessed,  and  then  gave  in  an  allegation  pleading 
that  Chappelow  had  not  been  resident  or  per- 
formed the  duty  of  the  cure  of  the  parish  of  Cherry 
Marham,  but  had  been  absent  above  eighty  days 
in  every  year  libellate,  and  that  therefore  the 
lease  and  covenant  by  the  statutes  of  13  Eliz.  c.  20 
14  Eliz.  c.  11.  and  18  Eliz.  c.  11.  were  null  and 
void,  the  court  below  rejected  this  allegation  and 
Ryler  appealed. 

I  was  of  opinion  the  allegation  ought  to  have 
been  admitted,  and  pronounced  for  the  appeal. 
The  proctor  for  Ryler  repeated  the  allegation  and 
examined  two  witnesses,  to  prove  that  Chappelow 
had  been  non-resident  contrary  to  the  statutes,,  in 
every  year  libellate,  and  Cosen  did  not  offer  any 
plea  to  shew  that  Chappelow  had  any  legal  excuse 
within  those  statutes  for  non-residence. 

Witnesses  for  Ryler. 

1.  Rev.  Mr.  Cosen.  —  Deponent  is.  curate  to 
Chappelow,  at  Cherry  Marham ;  Chappelow  has 
not  for  ten  years  past  been  resident  there,  and  has 
done  no  duty  except  preaching  twice  or  thrice  in 
a  year,  but  has  absented  himself  for  above  eighty 
days  in  every  year  for  ten  years  past,  and  lives  at  Dis. 

2.  Robert  Good.  —  From  1746  to  1762,  Chap- 
pelow has  not  been  resident  at  Marham,  but  has 
absented  himself  above  eighty  days  in  every  year. 

Dr.  Pinfold^  for  Ryler.  —  (The  cause  standing 
to  be  heard)  insisted  that  this  absence  of  the  lessor 
was  a  preliminary  point  which  barred  the  suit,  and 
ought  to  be  first  determined. 
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Judgment  —  Sir^  George  Lee.  ^^"" 

1  was  of.  that  opinion,  and  having  heard  the  two      1 

depositions  above  stated  read,  and  him  for  Ryler,    y/ii^Jx^ 

and  Dr.  Simpson  for  Cosen,  I  was  of  opinion  that      Jnwas. 

the  lease  to  Cosen  was  void,  pursuant  to  statute 

13  Eliz.  c.  20.  by  the  non-residence  of  the  lessor, 

and  consequently  that  Cosen  (who  had  no  title 

but  under  the  lease)  had  no  right  to  bring  this 

suit,  and  dismissed  Ryler  with  30/.  costs. 


Rowland  against  Jones.  ^^^  ^s. 


Appeal  from  St.  David*s. 

Dr.  Simpson,  for  Thomas  Jones. — 28th  August  a  oierg3nnaii 
1753,  Jones  promoted  articles  at  St.  David's  dra^eaneM.*''^ 
against  the  Rev.  Mr.  Rowland,  curate  or  vicar  of 
Landovy,  for  neglect  of  duty  and  immoralities. 
He  gave  a  negative  issue.  The  promoter  ex- 
amined several  witnesses,  but  Rowland  did  not 
plead.  On  23d  October  1764,  the  Judge,  by  inter- 
locutory, decreed  him  to  be  suspended  for  twelve 
months.     Constant  drunkenness  fully  proved. 

Dr.  HarriSy  for  Rowland. — The  prosecution  is 
founded  on  the  76th  canon  (a) ;  Rowland  has  not 

• 

(a)  Probably  a  clerical  mistake  for  the  75th  canon,  which  is  as 
follows ;  *^  No  ecclesiastical  person  shall  at  any  time  other  than 
for  their  honest  necessities,  resort  to  any  taverns  or  alehouses ; 
neither  shall  they  board  or  lodge  in  any  such  places.  Further- 
more, they  shall  not  give  themselves  to  any  base  or  servile  labour, 
or  to  drinking  or  riot,  spending  their  time  idly  by  day  or  by  night, 
playing  at  dice,  cards,  or  tables,  or  any  other  unlawful  games ; 
but  at  all  times  convenient  they  shall  hear  or  read  somewhat  of 
the  holy  Scriptures,  or  shall  occupy  themselves  with  some  other 
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AioHM      pleaded,  but  relies  on  his  cross-examination  ;  the 

'      drunkenness  the  witnesses  depose  to  in  the  desk 

Triiiiu^vX  ^*  church,  was  three  years  before  the  prosecution ; 
jaaexs.  Mr.  Herbert  Lloyd  is  the  principal  promoter,  and 
he  is  a  witness  in  the  cause.  The  sentence  of 
suspension  is  irregular ;  ten  witnesses  were  exa- 
mined by  the  promoter,  who  proved  Rowland  was 
drunk  on  several  days  particularly  mentioned,  and 
also  that  he  lived  in  a  constant  habitual  state  of 
drunkenness.  Dr.  Harris,  for  Rowland,  said  he 
should  chiefly  insist  on  the  errors  in  the  proceed- 
ings ;  in  the  citation,  Rowland  is  only  styled  clerk, 
in  the  articles  vicar,  by  the  witnesses  curate,  and 
in  the  interlocutory  he  is  suspended  by  the  name 
of  the  respondent,  and  the  interlocutory  suspends 
him  generally  without  saying  whether  ab  officio  or 
it  beneftcio^  or  from  both. 

Judgment  —  Sir  George  Lee. 
I  was  of  opinion  that  the  general  term  '*  suspen- 
sion," without  any  additional  words,  always  meant 
suspension  ab  officio  only  ;  as  to  the  description  of 
Mr.  Rowland,  I  did  not  think  it  material  in  this 
case,  he  having  joined  issue,  and  the  identity  of 
the  person  being  certain,  and  as  the  charge  of 
drunkenness  in  the  articles  was  very  fully  proved, 
I  affirmed  the  decree  of  the  judge  below,  and  re- 
mitted the  cause,  with  15/.  costs  I 

honest  study  or  exercise,  always  doing  the  things  which  shall 
appertain  to  honesty,  and  endeavouring  to  profit  the  church  of 
God  ;  having  always  in  mind  that  they  ought  to  excel  all  others 
in  purity  of  life,  and  should  be  exampl^  to  the  people  to  live  well 
and  christianly,  under  pain  of  ecclesiastical  censures,  to  be  in- 
flicted with  severity,  according  to  the  qualities  of  their  offences.'' 
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PREROGATIVE  COURT  OF  CANTERBURY. 


_  _  _       _  .  _  Bjr-Dijr  after 

Braddyll,  formerly  Jehen,  against  Jehe^*       TrioitjTern, 

Dr.  Simpson^  for  Mr.  Young  Jehen.  — John  Je-  MtrmgeMd 
hen  deceased  died  the  28th  August  17di>  made  oMidaniTp^- 
hiswUl,  dated  the  18th  October  1749;  afterwards  llZf^JTwai. 
on  the  24th  February  1749-60,  married   Grace     ^■•^"iij 

J  '  ttwiit  ft  will 

Hanson;  in  October  1760  she  was  dehvered  of  a  »•<*•  ^efopD 
dead  child,  but  after  deceased's  death  on  the  2nd  Sbrii^rthofif- 
January  1761-2,  she  was  delivered  of  a  daughter;  ^^i^y&^^ 
deceased  left  at  his  death,  besides  his  wife  and  *'o».w«j^ 

6zprMt  daolar- 

this  posthumous  child,  a  mother  and  Mr.  Young  >tioft  which  wiu 
Jehen,  his  brother,  and  a  sister  married  to  Mr.  ^uk^uoo!  ^ 
Baker;  the  posthumous  child  died  in  April  1762. 
This  suit  commenced  in  June  1 762.  Pending  this 
suit,  viz.  in  1 763,  Mrs.  Jehen,  the  deceased  s  wi- 
dow, married  Mr.  Braddyll ;  Young  Jehen  was  ap- 
pointed executor  of  (he  will,  she  cited  him  to 
prove  it  by  witnesses,  &c. ;  he  appeared  and  pro- 
pounded it ;  she  pleaded  that  it  was  revoked  by 
the  testator's  subsequent  marriage  and  birth  of  a 
child,  and  also  pleaded  affection  to  her,  and  decla- 
rations, &c.  that  the  deceased  did  not  intend  the 
will  should  subsist.  On  the  contrary,  Jehen  pleaded 
deceased's  intention  that  it  should  stand  as  his 
will,  and  recognitions  of  it,  the  deceased  had  a.real 
estate  of  42/.  a  year,  and  a  reversionary  estate  of 
50/.  a  year  after  his  mother's  death,  and  a  per- 
sonal estate  of  near  3,000/. ;  this  will  wholly  relates 
to  personal  estate ;  the  real  estate  is  in  gavelkind, 
by  which  tenure  the  widow  is  entitled  during  her 

VOL.  II.  o 
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P«E«^*TivB  widowhood  to  a  moiety  of  deceased's  whole  real 
1     estate ;  the  deceased  was  about  18  years  old  when 

TrVnitJ  Twm    ^®  madc  the  will ;  he  gives  thereby  a  third  part  to 
June  25.      tfustccs  for  his  mothcr  for  life,  and  then  to  his 
brother  Young  Jehen,  another  third  to  him,  and 
the  remaining  third  to  trustees  for  the  separate  use 
of  his  sister  Baker ;  there  is  full  proof  of  the  factum 
and  execution  of  the  will,  and  that  deceased  made 
it  voluntarily  ;  deceased  recognized  it  in  1749,  had 
great  affection  for  his  relations,  his  affection  to  his 
wife  is  doubtful ;  deceased  knew  his  wife  was  with 
child  ;  she  and  her  family  knew  he  had  a  will,  and 
had  it  by  him  ;  deceased's  father  and  grandfather 
did  not  leave  their  estates  at  the  disposal  of  their 
wives,  he  approved  of  their  conduct,  and  said  he 
would  not  leave  his  estate  to  his  wife,  which  de- 
claration  he  made  the  winter  after  his  marriage ; 
she  expressing  dissatisfaction  thereat,  he  told  her 
she  would  have  half  his  real  estate ;  the  last  year 
of  his  life  he  often  said  he  should  not  live  long ;  he 
declared  to  his  mother  it  was  imprudent  not  to 
have  a  will  by  her ;  he  was  in  a  bad  state  of  health, 
and  in  expectation  of  death ;  even  William  Han- 
son their  principal  witness  owns  he  was  in  an  in- 
different state  of  health,  but  on  his  second  exa- 
mination he  retracts.     Exceptions  to  Hanson  and 
Martha  Stopford,  from  their  swearing  he  was  in 
good  health,  when  by  letters  it  appears  they  knew 
the  contrary;  by  agreement  between  Grace  and 
Young  ^ehen  she  has  21/.  a-year  out  of  deceas- 
ed's gavelkind  estate.     Hanson  and  Stopford  de- 
pose, that  deceased  said  a  short  time  before  his 
death,  that  he  would  leave  all  to  his  wife ;  Stop- 
ford has  sworn  she  never  declared  she  heard  de- 
ceased say  that  he  had  a  will,  the  contrary  is  proved 
against  her;  deceased  had  frequent  opportunities  of 
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making  a  new  will ;  recognition  in  November  1 760 ;   phbrooatitb 

in  presence  of  his  mother  and  wife,  he  declared  he      1 

had  made  his  will,  and  secured  his  sister's  share  jjjp'^f '^Jjjj' 
from  her  husband  ;  in  March  or  April  1751,  de-  Jiiii*2«. 
clared  the  same  again,  and  said  ^*  Hanson  has  my 
will ;"  the  witnesses  say  they  believe  he  intended 
this  will  should  stand,  notwithstanding  his  mar- 
riage and  his  wife  being  with  child  ;  marriage  and 
birth  of  children,  without  other  circumstances,  is 
not  a  revocation ;  if  it  has  been  revoked,  it  is  re- 
vived again  by  recognition. 

Dr.  Hotf,  for  Braddyll. — The  widow  prays  ad- 
ministration to  the  deceased  as  dying  intestate ;  this 
is  opposed  by  the  brother  who  has  propounded  a  will 
dated  18th  October  1749,  in  which  he  is  executor. 
I  agree  the  dates  are  rightly  stated.  That  the  de- 
ceased had  great  affection  for  his  wife  appears  from 
his  letters  to  her ;  the  will  was  not  in  deceased's 
custody  after  execution,  it  was  kept  by  Hanson.  The 
first  question  is,  whether  a  marriage  and  birth  of  a 
child  subsequent  to  a  will,  is  not  by  law  a  revocation? 
Declarations  only  support  the  presumption  of  law. 
A  widow  by  tenure  in  gavelkind  loses  her  share 
if  she  marries.  She  has  therefore  now  no  sort  of 
provision,  for  that  is  lost  by  her  second  marriage. 

Admitted  the  will  was  duly  executed,  and 
Brown,  a  witness  to  it,  says  it  was  left  in  deceased's 
hands  at  the  time  of  execution. 

Witnesses/or  Braddyll. 
1.  William  Hanson,  dry  salter. — Deponent  is 
brother  to  producent;  knew  deceased  three  or 
four  years  before  his  death ;  Grace  married  de- 
ceased 24th  February  1749-50  ;  she  was  delivered 
about  eight  or  nine  months  after  of  a  dead  child  ; 

o  2 
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prbeooawb  deceased  died  in  August  1751 ;  in  January  1752, 
1      producent  was  delivered  of  a  daughter  named 

?£];«  Elizabeth, 
jmieas.  12.  Int.  About  a  month,  or  six  weeks,  or  two 

months  before  deceased  died,  he  told  deponent 
that  some  time  before  his  marriage  he  had  made 
his  will  at  the  request  of  his  mother  and  brother, 
but  that  as  he  was  now  married  and  his  wife  with 
child,  he  was  determined  to  make  a  new  will,  and 
he  would  leave  all  he  could  to  his  said  wife  and 
child,  and  desired  respondent  to  go  with  him  to 
Mr.  Nuttall,  respondent's  attorney ;  respondent 
said  he  would  go  with  him  at  any  time ;  deceased 
said  as  he  was  under  age,  and  had  some  freehold 
and  some  leasehold  estates,  and  some  money  on 
mortgage,  and  in  the  stocks,  and  as  he  was  not  in 
possession,  he  could  not  tell  what  he  had  to  leave, 
but  that  when  he  went  to  Canterbury  he  would 
bring  up  his  old  will,  which  he  said  was  in  the 
hands  of  one  Mr.  Hanson,  an  attorney  there,  and 
that  would  serve  him  to  make  a  new  will  by,  but 
deceased  never  afterwards  went  to  Canterbury ; 
he  never  said  any  thing  else  to  respondent  con- 
cerning his  will,  except  that  about  half  or  three 

«  quarters  of  a  year  before,  he  said  to  respondent 

that  his  relations  were  all  provided  for,  and  he 
would  leave  his  wife  all  he  had,  and  believes  he 
was  at  Canterbury  after  said  last  declarations  once 
or  twice,  and  staid  a  fortnight  at  a  time,  and  that 
producent  was  with  him  the  last  time ;  believes 
deceased  had  his  health  better  at  Canterbury  than 
in  Southwark  ;  does  not  believe  he  was  in  a  de- 
clining state  of  health  at  that  time.  13.  Int.  De- 
ceased had  a  freehold  estate  of  43/.  a  year ;  he  had 
100/.  fortune  with  his  wife. 
2.  Martha  Stopford. — Deponent  knew  deceased 
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Bj-Dajr  aftw 

Triaitj  Tern, 

Jane  96. 


about  five  years ;  producent  and  deceased  mar-  ^■"^^"^" 
ried  in  February  1749-50  ;  she  had  a  dead  child ; 
producent  far  gone  with  child  at  deceased's  death, 
and  she  was  afterwards  delivered  of  a  daughter. 

1 1 .  Int.  Deponent  was  told  deceased  had  a  will, 
but  does  not  know  by  whom ;  deponent  heard  de- 
ceased say  within  six  weeks  before  his  death,  that 
he  would  make  his  will  and  give  all  he  had  to  his 
wife ;  deponent  did  not  at  any  time  before  or  after 
deceased's  death  acknowledge  in  the  presence  of 
any  one,  that  she  had  heard  deceased  say  he  had 
made  a  will. 


Elizabeth    and  William   Bridges    examined    by 

Braddyll,  but  read  to  interrogatories  by  Jehen's 

counsel. 

3.  Elizabeth  Bridges. — 3.  and  4.  Int.  Believes 
deceased  to  his  death  well  knew  and  remembered 
he  had  made  the  will  pleaded,  and  that  he  consi- 
dered it  as  his  will,  and  he  twice  declared  to  re- 
spondent that  he  had  made  his  will ;  the  first  time 
was  in  November  after  his  marriage,  when  he  said 
to  respondent,  who  was  his  mother,  '*  I  wonder 
you  won't  make  your  will  and  settle  your  affairs, 
for  if  you  should  die  Baker  will  have  my  sister 
Sally's  share ;  for  my  part  I  have  made  mine,  and 
taken  care  Baker  shall  have  nothing  of  mine ;" 
the  other  time  was  about  Christmas  following, 
when  his  wife  was  present,  and  he  then  said  to 
respondent,  "  I  wonder  you  won't  make  your  will, 
you  won't  die  the  sooner  if  you  make  it ;  if  you 
don't  make  one.  Baker  will  have  Sally's  share ;  I 
have  made  mine,  and  taken  care  he  shall  have  no* 
thing  of  mine." 

5.  Int.  At  said  times  deceased  advised  her  to 
leave  to  his  sister  as  he  had  done,  separate  from 


198  CASES  DETERMINED  IN  THE 

prekooativb  her  husband,  respondent  thereby  understood  that 

Court. 

L     he  intended  his  will  should   operate;  the  post- 

Ky  xtfm  liumous  chUd  died  in  April  1752.  6.  Int.  Believes 
Jane  25.  '  deceased  well  knew  his  wife  was  with  child  before 
her  miscarriage,  and  that  she  was  with  child  at  his 
death,  and  when  he  was  at  Canterbury  the  last 
time,  he  got  green  fruit  for  her,  which  she  was 
fond  of.  7.  Int.  The  end  of  July  or  beginning  of 
August  1751,  he  said  at  Mr.  Hanson's  house,  in 
deponent's  presence,  to  his  wife,  "You  have  not 
spoke  to  my  mother ;"  respondent  asking  about 
what,  he  said,  "  She  knows ;"  respondent  soon 
after  went  down  stairs,  and  Grace  and  Miss  Stop- 
ford  came  also  down;  respondent  asked  Grace 
what  her  husband  wanted  her  to  speak  to  depo- 
nent about,  she  said,  to  ask  her  advice,  whether 
she  should  be  blooded,  and  Grace  then  told  re- 
spondent she  had  been  quick  with  child  about  a 
fortnight.  8.  Int.  Deceased  was  seldom  well  after 
his  marriage,  he  went  to  Canterbury  twice  for  his 
health ;  the  first  time  he  went  at  Christmas  and 
staid  five  weeks,  and  the  last  time  he  went  with 
his  wife  in  May  1751,  and  staid  eight  weeks,  and 
was  very  ill.  10.  Int.  Deceased,  has  in  presence 
of  his  wife,  said,  that  women  were  not  fit  to  be 
trusted  with  money  to  give  to  another  husband, 
and  said,  he  would  not  leave  what  he  had,  at  the 
disposal  of  his  wife  or  any  woman  in  the  world ;  he 
had  100/.  with  his  wife. 

4.  William  Bridges. — Int.  3.  and  4.  in  Novem-. 
ber  1750,  deceased  declared  he  had  made  his  will 
and  secured  his  sister's  share;  believes  he  in- 
tended his  will  should  subsist ;  to  the  other  inter- 
rogatories deposes  the  same  as  the  last  witness. 

9.  Int.  Deceased,  in  June  1751,  offered  Baker 
a  wager  that  his,  deceased's,  wife  would  be  brought 
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to  bed  before  Baker's.     10.  Int.    The  Christmas  '*"co^„*"''^ 

after  his  marriage,  deceased  declared  no  woman  '- 

should  have  the  disposal  of  his  estate.  ,  Trinu/Tem! 

6.  James  Clark. — Deceased  made  his  addresses  Jon«5^. 
to  his  wife  three  or  four  months  before  his  mar- 
riage. 

Witnesses  for  Braddyll  on  another  allegation. 

1.  William  Hanson.  —  Deceased  and  producent 
were  very  fond  of  each  other,  and  continued  so  to 
his  death  ;  she,  during  her  widowhood,  had  only 
21/.  a  year  out  of  deceased's  gavelkind  estate  ;  de* 
ponent  is  a  subscribing  witness  to  a  deed  between 
producent  and  young  Jehen  about  said  estate  ;  de- 
ceased's personal  estate  was  about  2,300/. 

2.  Martha  Stopford. — Proves  affection  between 
deceased  and  producent,  which  continued  most 
strongly  to  his  death ;  and  about  two  hours  before 
he  died,  he  desired  the  deponent  to  send  the  pro- 
ducent to  him  to  bed. 

3.  John  Stokes,  gent.  —  In  1748  deponent  came 
to  know  deceased ;  he  shewed  great  love  for  pro- 
ducent, and  particularly  in  his  last  illness. 

4.  George  Crawford,  gent.  —  Deponent  is  at- 
torney for  producent ;  proves  deed  of  assignment 
of  moiety  of  gavelkind  estate  by  young  Jehen  to 
producent;  the  said  moiety  is  forfeited  by  her 
second  marriage. 

Witnesses  for  Jehen. 
1.  William  Bridges.  —  Deceased  left  a  mother, 
who  is  deponent's  wife,  a  brother  and  a  sister,  for 
-whom  he  had  gresit  affection  to  his  death;  de- 
ceased was  in  possession  of  a  gavelkind  estate  of 
42/.  a  year,  and  a  reversion  of  50/.  a  year  after  his 
mother's  death;    believes   he  intended   the  will 
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^*  coort/^*  should  operate ;  proves  same  declaration  in  No- 
vember  1750,  as  he  proved  on  interrogatories  be- 

tiIdu/t^  foi*6>  ^^z.  Jthat  deceased  had  made  his  will,  &c. ; 

j«oa26.  ijg  ^2ug  ju  ^  declining  state  of  health,  and  went 

several  times  to  Canterbury  for  his  health;  de- 
ceased sensible  to  the  last ;  he  knew  his  wife  was 
with  child  at  his  death ;  witness  deposes  to  same 
effect  as  he  deposed  to  the  interrogatories;  de- 
ceased and  Grace  had  sometimes  quarrels ;  does 
not  know  the  will  was  ever  in  deceased's  custody. 
N.B.  The  citation  in  this  cause  issued  28th 
April  1762. 

2.  Elizabeth  Bridges. — Proves  the  same  as  the 
last  witness ;  deceased  and  Grace  acquainted 
about  five  years  before  his  death ;  believes  he  in- 
tended his  will  should  stand  ;  deposes  to  his  de- 
clarations, that  he  had  a  will,  &c. ;  the  same  as 
upon  interrogatories ;  deceased  was  taken  very  ill 
about  the  20th  April  1751,  and  afterwards  went 
to  Canterbury  for  two  months ;  he  knew  his  wife 
was  with  child  when  he  died ;  said  his  wife  should 
never  have  the  disposal  of  his  estate  to  wrong  his 
family;  deceased  and  Grace  often  quarrelled; 
believes  he  repented  of  his  marriage. 

7.  Int.  Believes  the  will  was  always  in  Hanson's 
custody. 

3.  Greorge  Baker.  —  Deponent  married  de- 
ceased's sister ;  he  had  the  greatest  affection  for 
his  relations;  deceased  very  ill  in  April  1751,  and 
came  to  Canterbury,  was  then  in  a  very  bad  state 
of  health;  deponent  is  sure  deceased  knew  his 
wife  was  with  child ;  he  used  to  say  a  man  was  in 
the  wrong  who  left  his  fortune  to  his  wife's  dis- 
posal to  buy  her  another  husband ;  deceased  and 
Grace  often  quarrelled ;  believes  he  made  the  will 
freely. 
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4.  Samuel  Farrier.  —  Deceased  had  affection 
for  his  relations ;  in  October,  or  beginning  of  No- 
vember 1749  deceased  said  to  deponent  that  he 
had  made  his  will  and  settled  his  adBTairs. 

6.  Susan  Wybum,  —  Deponent  was  grand- 
mother to  deceased;  he  had  great  affection  for 
his  relations  ;  had  only  100/.  fortune  with  his  wife ; 
deceased  knew  his  wife  was  with  child  when  he 
died;  deceased  was  taken  ill  in  April  1751,  and 
came  to  Canterbury  in  May  following ;  deceased 
sensible  to  his  death ;  the  last  time  he  went  to 
Canterbury  he  said  there,  that  he  had  done  a  foolish 
thing  in  marrying,  and  said  his  family  would  not 
suffer  by  it,  and  that  he  would  not  leave  his  estate 
to  any  wife  from  his  children* 

6.  John  Haywood. — Proves  value  of  deceased's 
estate. 

7.  William  Wybum.  —  Proves  deceased's  af- 
fection to  his  relations. 

6.  Int.  Deceased  was  about  eighteen  when  he 
made  his  will ;  believes  he  made  it  freely.  14.  Int. 
Believes  deceased  was  in  good  health  after  he  re- 
turned from  Canterbury  the  last  time. 

8.  Mary  Cartwright.  —  Deceased  and  his  wife 
often  quarrelled. 

9.  James  Hanson,  gent. — Deponent  before  the 
will  was  made  received  a  letter  from  deceased, 
with  instructions  for  making  his  will ;  deponent 
drew  it,  and  sent  it  to  him. 

7.  Int.  The  will  was  wrote  by  Brown,  deponent's 
clerk,  and  some  time  after  the  execution  it  was 
sent  to  deponent  sealed  up. 


Pbekooatitb 
Court. 


Bj-Daj  tll«r 

TriaitjT«iB» 

Jttiie  86. 


Witnesses  for  Braddyll. 
1.  William  Hanson.  — Deposes  to  affection  be- 
tween deceased  and  producent ;  deceased  returned 
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PftEtooATivE  to  London  in  July  1761  with  hiswife^  and  he  then 

1     seemed  be  in  perfect  health,  and  believes  he  con- 

Ky'Twm!    ti*^"®d  so  till  about  the  10th  August  1751,  when 
jaiM85.  '    he  went  to  Norfolk,  and  got  cold ;  deponent  did 
not  see  him  after  till  the  day  he  died. 

6.  Int.  Does  not  know,  believe,  or  has  heard 
that  deceased  had  a  slight  fever  at  any  time,  ex- 
cept in  April  1751.  7.  Int.  Deponent  asked  Dr. 
Fothergill  what  deceased's  illness  was,  and  what 
he  died  of?  he  said, ''  of  a  mortification."  12.  Int: 
Martha  Stopford  lives  with  deponent  as  house- 
keeper. 16.  Int.  Deponent  frequently  saw  de- 
ceased in  July  1751,  and  he  seemed  to  be  in  good 
health.  17.  Int.  Deceased  was  not  for  six 
weeks  before  his  death  in  a  declining  state  of 
health.  20.  Int.  Deceased  was  very  ill  in  April 
1751.  22.  Int.  Deceased  had  a  cold,  but  never 
heard  he  had  a  fever  after  he  returned  from  Nor- 
folk. 

2.  William  Kindleside,  apothecary. — Deponent 
was  apothecary  to  deceased,  was  sent  for  on  the 
26th  April  1751,  and  attended  him  till  the  3rd 
May,  it  was  a  slight  illness  which  confined  hini 
till  the*  3rd  May,  when  he  was  quite  recovered ; 
believes  he  then  went  to  Canterbury ;  deponent 
never  saw  him  after  till  the  22nd  August  1761, 
and  then  he  had  a  fever,  occasioned  by  a  cold  and  an 
indisposition  in  his  bowels,  and  he  then  told  de- 
ponent he  had  been  in  Norfolk ;  deponent  attended 
him  on  the  25th  August,  he  was  then  much  better, 
but  worse  on  the  26th,  and  in  the  evening  of  the 
29th  he  grew  very  bad ;  Dr.  Fothergill  was  sent 
for,  but  deceased  died  about  twelve  o'clock  that 
night ;  deponent  thinks  he  died  of  a  mortification 
in  his  bowels ;  on  the  22nd  August  deceased  did 
not  appear  to  be  in  danger  of  death ;  deponent 
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did  not  think  him  in  danger  till  the  evening  of  the  ^^^^^^^'^ 

27th  August.  '      Y  

6-  Int.  Deponent  never  heard  of  deceased  being  TriBUy'xe™! 
ill  but  in  April  and  August  1751;  deponent  thought      ^•~  ^' 
it  best  for  deceased  to  go  to  Canterbury  in  May 
1761. 

3.  Elizabeth  Royle.  —  Deceased  and  Grace 
seemed  very  fond  of  each  other. 

6.  Int.  Deponent  heard  Grace  say  deceased 
was  weakly,  and  has  heard  he  had  disorders  on 
him  twelve  months  before  he  died. 

4.  Martha  Stopford. — ^Proves  affection  to  Grace; 
on  the  20th  April  175 1»  deceased  was  taken  ill  of 
a  fever  and  cold,  and  in  May  he  went  to  Canter- 
bury ;  he  returned  very  well,  and  the  day  before 
he  went  to  Norfolk  he  walked  with  his  wife  and 
deponent  to  Greenwich  and  back  again ;  after  he 
returned  from  Norfolk  he  complained  he  had  got 
a  cold  in  said  journey,  and  a  stiffness  in  his  neck ; 
believes  he  died  of  a  mortification  ;  the  apothecary 
declared  he  thought  him  in  no  danger,  and  he  said 
the  same  in  the  afternoon  of  the  day  deceased 
died  ;  about  a  fortnight  before  he  went  to  Norfolk, 
deponent  heard  him  say  to  producent,  '*  Do  not 
be  uneasy,  my  dear,  for  I  will  leave  you  all  I 
have." 

.  6.  Int.  Has  heard  he  had  a  slow  fever  in  April 
1751.  8,  9,  10.  Int.  Deponent  was  at  the  races 
at  Canterbury,  in  September  1 752,  and  talked  with 
Mr.  Bridges  about  this  cause,  and  he  said  they 
had  offered  Grace  700/.  to  make  up  the  cause ;  does 
not  remember  she  then  declared  that  she  heard 
deceased  say  he  had  made  his  will,  or  any  thing  to 
that  effect.  1 1 .  Int.  Never  declared  to  any  such 
effect  to  Baker.  17.  Int.  Does  not  know  deceased 
was  ill  when  he  went  to  Norfolk ;  he  went  seem-. 
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PEBRooATift  ingly  quite  well.    20.  Int.  Producent's  brother. 

1     Henry  Hanson,  was  present  when  deceased  de- 

M^xt^,  clared  he  would  leave  producent  all  he  had. 
j«M9ff.  '  5.  John  Stokes. — Deceased  seemed  to  be  pretty 
well  when  he  last  returned  from  Canterbury,  be- 
lieves he  continued  so  till  he  went  to  Norfolk,  and 
the  night  before  he  seemed  to  be  very  well ;  he 
returned  home  ill  with  a  cold  and  a  stiff  neck ;  be- 
lieves the  cold  turned  to  a  mortification  ;  the  day 
before  he  died  his  apothecary  said  he  did  not  think 
him  in  danger. 

6.  Ralph  Royle.  —  Deceased  and  his  wife  be- 
haved very  affectionately  to  each  other. 

Several  letters  from  deceased  to  his  wife,  writ- 
ten from  the  2nd  July  1760  to  the  15th  August 
1751  inclusive,  were  read,  which  expressed  the 
strongest  affection  for  her. 

Witne^esfor  Jehen. 
1 .  William  Bridges. —  Deceased  often  talked  of 
his  death ;  believes  it  arose  from  his  ill  state  of 
health  ;  has  often  heard  him  say  it  was  imprudent 
for  any  man  to  neglect  making  his  will ;  deceased 
commended  his  father  for  not  leaving  his  estate  at 
his  wife's  disposal,  Grace  was  present,  and  said, 
**  I  find  then  you  will  leave  me  nothing,"  he  re- 
plied, **  You  know  you  will  have  half  my  real  es- 
tate, die  when  I  will."  Grace  said  to  deponent 
that  she  had  frequently  heard  deceased  say  he  had 
made  his  will,  and  particularly  when  the  cause 
was  beginning  she  said,  **  We  all  know  there  was 
a  will,  my  Jackey  told  me  he  had  made  his 
will."  Martha  Stopford,  in  1752,  at  Canterbury, 
said  to  deponent,  **  We  all  know  there  was  a 
will,  for  I  have  heard  Mr.  Jehen  say  several 
times  after  his  marriage  that  he  had  made  his 
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will,"  deponent  said,  "  if  he  intended  to  alter  his  ***^;^*7^* 
will  in  favor  of  his  wife,  it  was  a  pity  he  had  not 
done  it ;"  she  replied,  "  You  know  he  was  a  close, 
reserved  man,  and  would  say  nothing  of  his  affairs, 
and  I  never  heard  him  say  he  would  alter  his  will." 

2.  George  Baker.  —  Has  often  heard  deceased 
say,  he  believed  he  should  not  live  long ;  has  often 
heard  him  blame  people  for  not  making  their  wills ; 
Grace  told  deponent  she  knew  there  was  a  will ; 
believes  he  had  frequent  opportunities  of  destroy- 
ing or  altering  his  will ;  he  was  several  times  at 
Canterbury ;  the  two  last  times  he  was  in  a  very 
bad  state  of  health ;  in  August  1752,  Martha  Stop- 
ford  said,  she  knew  nothing  of  deceased*s  affairs, 
for  latterly  he  had  no  liking  to  her,  and  never 
heard  him  say  whether  he  would  or  would  not 
leave  anjrthing  to  his  wife,  or  say  anything  about 
the  disposition  of  his  estate. 

3.  Elizabeth  Bridges.  —  Deceased  often  talked 
of  his  death,  and  that  he  should  not  live  long ;  he 
often  pressed  deponent  to  make  her  will,  and  said 
it  was  imprudent  in  every  body  not  to  make  their 
wills;  in  March  or  April  1751,  deceased,  in 
Grace's  presence,  said  he  would  never  leave  any 
woman  what  he  had,  to  buy  her  another  husband, 
Grace  said,  "  Then  you  will  leave  me  nothing ;" 
he  said,  "Yes,  you  will  have  half  my  estate;" 
Grace  said,  she  had  often  heard  deceased  say  he 
had  made  the  will  pleaded  ;  in  March  or  April 
1751,  deceased,  in  presence  of  his  wife,  said,  "I 
have  made  my  will,"  deponent  asked  where  it 
was,  he  replied,  "  Mr.  Hanson  has  got  and  keeps 
it  now." 

4.  Ann  Herritage.  —  Proves  deceased  coming 
several  times  after  his  marriage  to  Canterbury, 
and  that  the  two  last  times  he  was  very  ill. 

5.  James  Hanson.  —  The  will  was  kept  in  de- 
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P»"^A«^«  ponent's  custody,  and  was  sent  him  soon  after  the 

1      execution ;  deceased  never  sent  for  it  from  deponent. 

TriilH^T^  6.  Catherine  Sladdcn.— The  last  time  deceased 
was  at  Canterbury,  he  said  to  deponent  he  should 
not  live  long. 

7.  Mary  Cartwright.  —  Deceased  was  ill  when 
he  came  last  to  Canterbury. 

Several  letters  from  deceased  and  his  wife  to 
his  relations,  dated  from  30th  April  1751,  to  his 
death,  were  read  to  shew  he  was  all  that  time  in 
a  bad  state  of  health. 

A  letter  from  William  Hanson  to  Young  Jehen, 
dated  5th  September  1 751,  was  read  to  affect  Han- 
son s  testimony,  in  which  he  says,  deceased  died 
of  a  slow  fever,  and  a  mortification  in.  his  bowels. 

Read  for  Braddyll. 

David  Henriques. —  1.  and  2.  Int.  Respondent 
is  a  subscribing  witness  to  the  deed  of  assignment 
to  Grace  from  Jeben ;  William  Hanson  was  pre- 
sent at  the  execution. 

Theodore  Darling.  —  3.  Int.  William  Hanson 
was  present  atexecutionof  said  deed  of  assignment. 

George  Crawford.  —  William  Hanson  is  a  man 
of  very  good  credit,  and  is  esteemed  a  very  honest 
man ;  the  deed  of  assignment  was  executed  in 
presence  of  said  Hanson  and  deponent,  and  they 
were  going  to  witness  it,  but  being  told  Mr.  Jehen 
had  named  witnesses  they  forebore. 

Six  witnesses  gave  William  Hanson  a  very  good 
character. 

Read  the  will.  The  deceased  divides  his  personal 
estate  into  three  parts ;  gives  one-third  to  trustees 
for  his  mother,  Mrs.  Bridges,  for  life,  to  her  sepa- 


ECCLESIASTICAL  COURTS;  1766.  207 

rate  use,  and  then  to  his  brother.  Young  Jehen;  prjro«ativk 

gives  another  third  in  trust  for  his  sister  Sarah 1 

Baker,  for  her  sole  use,  exclusive  of  her  husband,  j^^j^^'no' 

and  after  her  death  to  her  children ;  and  the  re-  ^•^  **• 
maining  third  to  his  brother,  Young  Jehen,  and 
makes  him  executor. 

Dr.  Simpsons  argument  for  Jehen.  —  Severat 
points:   1st,  That  marris^e  and  birth  of  a  child 
alone  is  not  a  revocation  of  a  will :  2dly,  That  there 
are  not  in  this  case  circumstances  to  adduce  a  re- 
vocation: 3dly,  That  there  are  contrary  circum- 
stances :  4thly,  There  are  recognitions  which  will 
revive  the  will,  if  it  was  revoked.     The  statute  of 
frauds  does  not  extend  to  this  case.     The  civil  law 
binds  no  further  than  as  it  is  received ;  though  the 
Roman  law  does  void  a  will  by  marriage  and  birth  of 
a  child,  the  law  of  England  does  not.     The  Roman 
law  does  not  bind  here,  because  it  is  not  received ;  in 
all  the  former  cases  where  wills  have  been  set  aside, 
there  has  been  something  more  than  marriage  with 
issue.  Every  man  may  dispose  of  his  personal  estate 
as  he  pleases ;  deceased's  not  altering  his  will  gives 
presumption  that  he  resolved  it  should  operate ;  he 
must  be  sensible  of  the  change  of  his  state.     To 
revoke  a  will,  a  change  of  mind  as  well  as  of  cir- 
cumstances, must  appear;  no  evidence  of  inten- 
tion to  revoke,  tlie  will  was  complete  and  excuted ; 
the  wife  has  21/.  a-year  in  land,  and  a  reversion  of 
25/.  a-year :  deceased  did  not  act  to  shew  that  he  had 
any  view  that  the  will  should  not  operate.     The 
question  is  not,  whether  this  will  is  just,  but  whe- 
ther it  was  the  deceased's  intention.     The  case  of 
Gray  and  Altham  (a),  at  the  Council  Board,  is  not 
similar  to  this  case.     Croke  Eliz.  721,  Coward  Bnd 

(a)  Gray  v.  Altham^  cited  in  Johnston  v.  Johnston,  1  Phil).  485. 
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Pbkrcmativc  Marshall,  a  man  devises  land  to  his  son,  and  then 
1     marries  again,  and  makes  another  will,  and  gives 

By-Daj  »fi«  those  Unds  to  his  wife.  The  Court  held  the  latter 
jmm  u.  will  was  not  a  revocation  of  the  former.  Salk.  234. 
236,  Cole  and  Rawliman(a\  Holt  said  intention  of  a 
testator  is  to  be  collected  from  the  words  of  the 
will,  not  from  the  circumstances  of  the  testator. 
Marriage  alone,  it  is  admitted,  does  not  revoke  a 
will.  Prerogative,  1722,  Slade's  case,  nor  children 
alone.  Deleg.  1734,  Ward  znd  PhiUips{b\  if  a  man 
displeased  with  his  son,  makes  a  will,  and  disin- 
herits him,  after  is  reconciled,  and  dies,  the  will 
is  good.  A  will  is  not  revoked  fix>m  the  hard- 
ship of  a  case.  Swin.  part  7.  s.  16.  no  man  is 
presumed  to  have  revoked  his  will,  unless  it  ap« 
pears  to  be  his  intention.  Marriage  and  birth  of  a 
child  is  not  an  implied  revocation,  but  only  creates 
a  presumption  of  intention.  Whenever  a  revocation 
is  implied,  something  must  be  done  inconsistent 
with  the  will.  In  all  the  cases  where  wills  have 
been  set  aside  by  marriage  and  birth  of  a  child, 
there  have  been  inceptions  of  wills.  In  Lugg  and 
Lugg((o),  there  was  a  will  not  executed,  deceased 

(a)  In  Cole  v.  Rawlinson^  PowyB,  Powell  and  Gould,  jusdoes, 
diffiered  from  Holt,  C.  J.,  and  the  judgment  was  given  aocoiding 
to  the  opinion  of  the  puisne  judges,  This  judgment  was  after- 
wards affirmed  by  the  House  of  Lords,  1  Bro.  Ca.  Pari.  108. 
See  on  this  point,  1  Ves.  232  ;  Rep.  T.  Talb.  202 ;  Bro.  Ca. 
Ch.  472 ;  2  Atk.  450.  See  also  Powdl  on  Devises,  540. 
Vi.  4  T.  R.  601. 

(6)  Ward  v.  Phillips^  specially  referred  to  in  Shepkerd  ▼•  Sk^ 
herdj  5  T.  R.  and  in  Johmtcn  ▼.  Johnston^  1  Phill.  482.  The  case 
is  styled  in  the  Assignation  Book  of  the  Delegates,  Ward  otherwise 
PkUHps  ▼.  PhiU^i  and  others*  Tlie  Judges  Delegate  present  at 
the  sentence  were,  Mr.  Justice  Denton,  Mr.  Baron  Carter,  Mr.  Ba- 
ron Thompson,  Dr.  Strahan,  Dr.  Audley,  Dr.  Islan  and  Dr.  Cottrell, 

(c)  The  case  as  reported  in  Sidkeld,  is  as  follows.  Before  a 
Commission  of  Delegates.  One  bemg  single  made  his  will,  and 
devised  all  his  personal  property  of  J.  S. ;  afterwards  he  married 
and  had  several  children,  and  died  without  other  will  or  disposi- 
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declared  he  had  no  will  a  week  before  his  death.    ^•■*^J^'^" 

Overburjfs  case  was  not  determined  upon  marriage 

and  birth  of  a  child  only,  there  was  a  latter  will,  for  5im?j*Vem, 
administration  withaschedule  annexed  wasgranted*  •'»»•  ^• 
Meredith  and  Meredith  the  same :  there,  like^ 
wise  administration  w:as  granted  with  a  latter  will ; 
no  act  done  by  deceased  to  revoke  this  will ;  decla- 
rations only  that  he  would  make  a  will,  which  will 
not  revoke ;  it  appears  from  the  evidence  that  de-» 
ceased  had  apprehensions  of  death,  had  opportuni-. 
tiesofmakinga  will,  but  did  not,  therefore  it. must 
be  supposed  he  intended  this  should  subsist ;  all  de^ 
ceased's  letters  to  his  wife,  I  confess,  do  shew  af- 
fection, but  all  except  three  were  wrote  before  the 
recognitions.  When  did  this  will  first  stand  re- 
voked  ?  At  the  marriage  or  at  the  birth  of  the  dead 
child,  or  at  the  procreation,  or  birth  of  the  posthu- 
mous child  ?  When  deceased  was  at  Canterbury,  in 
May  1751,  he  was  ill,  his  wife  with  child,  and  the 
will  there ;  then  he  would  have  made  a  new  will, 
if  he  had  intended  it ; .  marriage  and  the  birth  of  a 
child  alone  do  not  revoke,  declarations  do  not  re- 
voke, on  the  contrary,  there  has  been  a  revival  by 
his  declarations  that  he  had  made  his  will,  &c 

Dr.  Betteswarth,  same  side. — We  admit  marriage 
and  issue  is  a  strong  circumstance,  but  it  produces 
presumption  only.  A  femme  coverte's  will  is  re- 
voked by  marriage,  because  she  becomes  incapable 
to  make  a  wilL  Swinb.  7  part,  s.  17.  does  not  men- 
tion. And  now  coram  DelegaiUf  of  which  Treby,  C.  J.  was  one, 
it  was  ruled  that  there  being  such  an  alteration  in  his  estate  and 
circumstances  so  different  at  the  time  of  his  death  from  what  they 
were  when  he  made  the  will,  here  was  room  and  presumptive 
evidence  to  believe  a  revocation,  and  that  the  testator  continued 
not  of  the  same  mind.  2  Salk.  593. 
VOL.  II.  P 
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*"*  ooub"^*  tion  marriage,  &c.  where  he  speaks  of  revocations. 
'-     Menoch,  de  Presumpt.  Lib.   quaest.  31.   nu.  2. 

i^rioTtj  Tm,  P^^^^iio  toUitur  per  contrariam  probationem.     It 
j«iM  8s.     seems  probable  that  he  had  his  marriage  in  view 
when  he  made  his  will.    Domat.  b.  3.  tit.  1.  sect. 
5.  6.  agnatio  haredis  rumpit  testamentum,  because  it 
is  presumed  the  testator  was  prevented  from  al- 
tering his  will  by  death.     Eyre  and  Eyre,  testator 
lived    long  abroad,  will  left  in   England,    pre- 
sumed to  be  forgotten.    Mantica  de  Conject.  b.  1 2. 
tit.  1.  s.  12.  when  testator  can,  and  does  not  alter 
his  will,  he  is  presumed  to  intend  it  shall  stand. 
Menoch,  de  Presumpt.,  b.  4.  nu.  13.  the  same.    If 
a  child  is  bom  after  a  will  is  made,  the  will  is 
good  if  the  testator  might  have  destroyed  it,  but 
did  not ;  the  word  he  uses  is  convalescit.    The  de- 
ceased does  not  mention  a  word  of  making  a  will  in 
any  of  his  affectionate  letters.  In  Barker  and  Pu- 
^'s  case,  Prerog.  there  was  a  marriage  settlement 
inconsistent  with  the  will,  and  a  mortgage,  which 
was  a  revocation  pro  tanto.     Croke  Jam.  497,  a 
revocation  must  be  in  express  words  of  the  present 
tense.    Hanson's  evidence  shews  deceased  did  not 
think  his  will  was  revoked  bylaw,  he  therefore  must 
have  looked  on  it  as  a  subsisting  will ;  he  could  not 
have  wanted  his  old  will  to  make  a  new  one,  to  give 
all  to  his  wife  and  child.     Full  proof  of  a  revivaL 
1  Vernon,  330,  Hall  and  Dunch,  a  slight  evidence 
will  do  for  a  republication.     Roll's  Abridgment, 
604,  case  of  French  and  Montague^  if  a  man  de- 
clares his  will  shall  stand  after  it  has  been  revoked, 
it  is  a  good  will.     2  Vernon,  209,  testator  said  his 
will  was  in  his  box,  this  was  held  to  be  a  republica- 
tion.   3  Keble,  a  will  is  not  revoked  by  every  act 
that  may  appear  contradictory  to  it. 

Dr.  Hay's  argument  for  Braddyll.  —  The  will 
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was  made  before  deceased  had  a  view  to  his  mar-  ^"^^Jf^  "^* 


riage.  Courtship  began  on  29th  October  1749 ;  will 
dated  18th  October  1749.  The  first  question,  is,  ^Si^j^^. 
whether  the  will  of  a  bachelor  is  vitiated  by  marriage  ^"^  *•- 
with  issue?  The  second,  supposing  it  to  be  revoked, 
whether  enough  has  been  done  by  the  testator  to  re- 
vive it  ?  The  will  solely  relates  to  personal  estate. 
Statute  of  frauds  does  not  extend  to  this  case;  it  is 
not  a  settled  point  what  alteration  of  circumstances 
will  revoke.  Barrow  and  Banker,  1695,  held  that 
marriage  and  birth  of  a  child  does  revoke  a  will. 
Williamson  and  Blakesletfy  Prerog.  1751,  marriage 
alone  does  not  revoke,  but  the  Judge  said  in  that 
cause  that  marriage  with  issue  does.  Chan.  27th 
January  1748,  Parsons  Bxid  Lanoe :  Colonel  Lanoe 
made  a  will  10th  June  1732 ;  he  was  then  married, 
for  he  gave  his  lands  to  his  wife  in  case  he  died  in 
Ireland,  whither  he  was  then  going ;  he  returned  ; 
had  issue,  a  son  and  daughter  after  his  return,  died 
in  1738,  leaving  that  will,  he  mentioned  it  as  his 
will  a  short  time  before  his  death.  First  question, 
whether  it  Mras  a  conditional  will  ? .  Second,  whe- 
ther tlie  issue,  bom  after  making  it,  revoked  the 
will?  Several  cases  quoted  on  that  occasion; 
Deleg.  1741,  Coombe  hnd  Coambe ;  Beresford's  case, 
and  Meggott  and  Meggotf%  case.  Lord  Chancellor 
said  it  was  a  conditional  devise,  and  therefore  void 
by  the  testator's  return.  On  the  second  question  he 
said,  that  as  to  the  personal  estate,  the  case  of  Lugg 
and  Lugg^  in  the  Deleg.  is  an  express  authority,  that 
a  will  is  void  by  subsequent  marriage  with  issue, 
and  that  the  Statute  of  frauds  did  not  relate  to  that 
case,  and  added,  that  no  liberal  construction  was 
to  be  made  in  favor  of  that  will.  Domat.  b.  3.  tit.  1 . 
sect.  5.  s.  6.  the  revocation  in  consequence  of 
marriage  and  issue  is  founded  on  the  law  of  imture, 
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prbrooatitb  by  which  a  man  is  bound  to  provide  for  his  child. 

CJOURT, 

- 1      2  Shower's  Rep.   Over  hurt/' s  case,  the  reporter 

•Sinh*Tera'  says,  by  the  opinion  of  the  civilians,  marriage  and 
Jane 25.  '  birth  of  a  child  voided  a  will;  marriage,  with 
issue,  is  a  revocdition presumptiane  juris,-  1  Peere 
Williams,  304,  Cook  and  Oakly,  Sir  John  Trevor 
held  marriage  and  issue  to  be  a  revocation  of  a 
will  for  lands.  Meredith  and  Meredith,  Prerog. 
1711,  deceased  made  a  will  in  1708,  fully  com- 
plete, married  in  1709,  and  had  issue ;  he  began 
a  new  will,  gave  bis  wife  a  specific  legacy  or  two  \ 
first  will  held  to  be  revoked,  and  administration 
with  the  schedule  granted  to  the  widow.  £q. 
Cas.  Abridg.  413.  Brown  and  Thompson.  Second 
question,  whether  this  presumed  revocation  is 
rebutted  by  a  revival  of  this  will  by  declarations ; 
his  declarations,  that  he  had  a  will,  were  only 
made  to  induce  his  mother  to  make  her  will. 

Dr.  Smalbroke,  same  side.  —  Ej/re  and  Eyre's 
case  strong  with  us.  The  circumstance  of  affection 
to  wife  material.  Prerog.  Joddrell  and  Crop's  case 
cited  with  respect  to  uncertainty  of  declarations. 

Judgment  —  Sir  George  Lee. 
I  said  the  civil  law  did  not  bind,  but  as  it  was 
received ;  and  where  it  was  received,  it  became 
part  of  the  law  of  England  ;  the  only  evidence  of 
its  being  received  was  usage,  which  must  be 
proved  from  the  practice  and  determinations  of 
Courts.  That  marriage,  with  issue,  subsequent  to 
a  will  for  personal  estate,  is  a  revocation  of  the 
will,  seemed  to  me  to  be  a  settled  point,  not  only 
from  the  cases  cited,  but  also  from  those  of  Brown 
and  Preston,  and  of  Outram  and  Outram,  in  the 
Prerog. ;  and  Dr.  Bettesworth  clearly  held  it  to  be 
so  ib  the  case  of  Barker  and  Pusey,  which  was 
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the  latest  determinatioD.     I  was  therefore  of  opi-  ?»"<>«*•"»= 

*  Court. 

nion  that  this  will  was  revoked  by  Mr.  Jehen's     • 

subsequent  marriage  and  birth  of  a  child  alive.  Sj  t^' 
Secondly,  I  was  of  opinion  this  will  was  not  Jn»«a5. 
revived.  In  the  case  of  Lewis  and  Bulkela/(a),  De- 
legates, 1732,  Mrs.  Hampton  made  her  will 
when,  sole,  then  married,  became  a  widow,  and 
died  leaving  that  will  uncancelled.  She  made 
many  declarations  that  she  had  her  will  by  her, 
told  the  contents  of  it,  and  spoke  of  it  as  her  will 
a  very  short  time  before  her  death,  but  the  whole 
Court  held,  that  the  will  was  revoked  by  her  mar- 
riage, and  that  it  could  not  be  revived  without  re- 
publication, or  some  express  declaration  that  would 
amount  to  a  republication.  I  thought  the  same  rea- 
soning would  hold  in  the  present  case  (6),  and  as 

(a)  Vid.  Vol.  I.  pp.  513  and  190  notis,  and  Bums  E.  L.  51. 

(6)  The  soundness  of  this  decision  has  been  confirmed  by  a 
Tariety  of  subsequent  cases  detennined  in  different  Courts,  and  the 
principle  of  the  civil  law  on  this  branch  of  testamentary  law  may 
now  be  considered  as  incorporated  with  the  law  of  England. 
The  case  of  Wells  v.  Wilson^  at  the  Cockpit,  on  an  appeal  from 
the  West  Indies,  was  decided  principally  on  this  ground.  In 
1770,  Lord  Camden  sent  the  case  o^  Shepherd  v.  Shepherd^  (re- 
ported in  the  notes  of  5  Dumford  and  East,  p.  51.)  to  be  tried 
before  Dr.  Hay,  then  Judge  of  the  Prerogative  Court,  to  ascer- 
tain the  extent  of  the  principle  adopted  by  the  civil  law  in  cases 
of  this  description.  In  the  case  of  Doe  on  the  demise  of  Zara- 
cashire  v.  Lancashire,  Lord  Kenyon,  after  much  argument,  held, 
that  marriage,  and  the  birth  of  a  posthumous  child,  amounted  to 
an  implied  revocation  of  a  will  of  lands  made  before  marriage, 
and  the  puisne  judges  of  the  King's  Bench  were  concurrent  with 
him  in  this  judgment.  5Dumf.  &  East,  49.  In  1817,  Sir 
John  NichoH,  Judge  of  the  Prerogative  Court  in  the  case 
of  Johnston  v.  Johnston,  carried  the  principle  further  than  any 
of  his  predecessors,  by  holding  that  the  birth  of  cl\ildren, 
combined  with  other  circumstances,  might  amount  to  the  revoca- 
tion of  a  will  of  a  married  man.  This  decision,  however,  rests  on 
his  sole  authority,  for  the  case  was  not  appealed  to  the  Delegates. 
Johnston  V.  Johnston,  1  Phill.  447. 

l}ie  cases  which  bear  upon  this  subject,  are  Lugg  y.  Lugg, 
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prbhooatitb  this  will  was  revoked  by  law,  it  could  not  be  revived 
1     without  a  republication,  or  some  express  declara- 

T^u*\m  *^^"'  ^^^^  ^^^  testator  would  have  this  paper 
lone 2ft.  '  operate  as  his  will,  notwithstanding  his  marriage 
and  his  wife's  being  with  child,  but  as  nothing 
more  was  proved  than  obiter  declarations,  that  he 
had  made  his  will,  and  that  it  was  in  Hanson's 
hands,  and  those  declarations  were  not  made  with 
a  view  to  revive  the  will,  I  was  of  opinion  they 
were  not  sufficient  to  revive  it,  and  therefore  pro- 
nounced against  the  will,  and  that  the  deceased 
was  dead  intestate,  and  decreed  administration  to 
the  widow,  but  did  not  give  costs. 


Jiut95.         Reynolds,  Administrator  of  White,  against 

White. 

Anezeooted  Johu  White,  Esq.   deceased  made  his  will, 

tewToMby*^  dated  the  29th  March  1747,  containing  a  complete 
"h^oiroVl^  disposition  of  his  real  and  personal  estate,  and 
later  date.        made  his  brother  Thomas  White  executor,  and 

duly  executed  it  in  presence  of  three  witnesses ; 
this  paper  is  marked  A.,  on  20th  July  1747  he  made 
an  inception  of  a  will  only,  marked  C,  on  10th 
February  1748-9  he  wrote  with  his  own  hand  a 
paper  marked  B.,  which  contains  a  disposition  of 
his  real  and  personal  estate,  appoints   his  said 

Salk.  592  ;  1  Lord  Raymond,  441  ;  1  Wiis.  243.  Earl  ofLwr- 
coin's  case,  1  £q.  Ca.  Abr.  41 1.  Pollen  v.  Huhrail,  ibid.  412. 
Brown  "^^  Thompson,  ibid.  413.  Parsons  v.  Lanoe^  1  Ves.  191. 
and  Ambl.  569;  4  Burr.  2171.  n.  Brady  y.  Cubitty  Dougl.  31. 
Christopher  v.  Christopher y  in  1771,  in  the  Exchequer.  Kene^ 
hel  V.  Scraflony  2  East,  650.  Exparte  Lord  Ilchestery  7  Vet. 
jun.  348.  Emerson  v.  BovilUy  before  Sir  William  Wynne,  in 
1802,  1  Phill.  342.  Hollway  v.  Clarke^  ibid.  339.  Wright 
V.  Sarmuda,  2  Hill.  n.  266.  Gibbena  v.  Cross,  2  Add.  455. 
Talbot  V.  Talbot,  1  Hagg.  710. 
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brother,  Thomas  White,  executor  and  residuary 
legatee,  and  inserts  a  clause  of  revocation  of  all  for- 
mer wills ;  this  paper  is  unexecuted,  and  there  is  no 
signature  to  it ;  the  testator  died  in  the  beginning  of 
April  1749 ;  on  the  5th  May  1749,  Thomas  White 
took  probate  of  the  executed  will,  and  acted  un- 
der it  till  1752,  when  the  schedule  B.  was  found 
amongst  a  heap  of  papers ;  in  1754,  Thomas 
White  cited  deceased's  widow,  and  ail  the  lega- 
tees in  the  executed  will  to  shew  cause  why  the 
probate  of  that  will  should  not  be  declared  void, 
and  a  new  one  should  not  be  granted  to  him  of 
schedule  B.,  the  deceased's  widow  and  the  legatees 
in  the  first  will  opposed  schedule  B. ;  Thomas 
White  propounded  it ;  pending  the  suit  he  died, 
and  Reynolds  took  administration  to  him,  and  by 
virtue  thereof  prayed  administration  to  John  White, 
with  the  schedule  B.  annexed ;  on  the  other  hand, 
John  White's  widow  (as  the  executor  named  in  the 
will  A.  was  dead,  and  the  residue  was  not  de- 
vised,) prayed  administration,  with  the  will  marked 
A.  annexed ;  there  were  no  declarations  or  circum- 
rtances  in  support  of  schedule  B. 


PKKROfiATITE 

Court. 


Bj-Dajr  aftw 

Trioitjr  Term, 

June  26. 


Judgment  —  Sir  George  Lee. 
Upon  hearing  the  cause,  I  was  clearly  of  opi- 
nion that  as  schedule  B.  was  unexecuted,  and 
therefore  could  not  opente  for  the  real  estate,  and 
was  unsupported  by  any  circumstances,  it  was  not 
a  good  will  for  the  personal  estate,  and  therefore 
pronounced  against  schedule  B.  with  costs,  and 
decreed  administration  de  bants  non^  with  the  will 
A.  to  the  widow  of  John  White,  the  testator,  there 
being  no  residuary  legatee  named  in  that  will,  and 
the  executor  being  dead. 
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Pkbrooatiti 
ConRT. 


Triohj'Tem'  Stratton  and  Stratton  against  Ford. 

Jane  25. 

Anextof  kin  John  Strattou  died  in  June  1754,  made  his  will 
^^XhLiing  ^^^  6th  May  1752,  and  a  codicil  of  the  same  date  ; 
pleaded  iMsnitj  appointed  his  wife  Susanna  Stratton,  John  Strat- 

in  ft  testfttor,  and         *^  , 

failed  to  eetftb.    ton,  and  William  Ford  executors,  and  gave  to 

Mary  Ford,  mother  of  said  William,  a  legacy  of 
1500/. ;  on  the  28th  March  1754,  he  made  a  se- 
cond codicil,  in  which  he  revoked  the  legacy  of 
1500/.  to  Mary  Ford  ;  she  entered  caveat  against 
proving  the  second  codicil,  as  cousin-german,  and 
one  of  the  next  of  kin,  and  as  a  legatee  in  1500/. 
in  the  will,  which  legacy  is  revoked  by  said  se- 
cond codicil,  the  qaveat  was  warned,  she  declared 
she  did  not  oppose  the  will  or  first  codicil,  but 
opposed  the  second  codicil.  Susanna  Stratton 
and  John  Stratton  propounded  the  second  codicil, 
but  William  Ford  would  not  join  with  them  there- 
in ;  Mrs.  Ford  pleaded  total  incapacity  in  the  tes- 
tator at  the  time  of  making  the  second  codicil, 
and  examined  six  witnesses  on  her  plea,  all  of 
whom  fully  proved  sanity,  except  the  apothecary, 
who  swore  strongly  to  insanity ;  Ford's  counsel 
admitted  that  the  testator  s  sanity  and  the  second 
codicil  were  sufficiently  proved,  but  contended  that 
Mrs.  Ford  ought  not  to  be  condemned  in  costs,  be- 
cause she  was  one  of  the  next  of  kin,  and  the 
apothecary  had  proved  insanity. 

Judgment  —  Sir  George  Lee. 

But  as  she  had  not  been  content  with  putting 

the  executors  to  prove  the  second  codicil,  but  had 

pleaded  insanity,  by  which  she  had  given  them  a 

great  deal  of  trouble^  and  put  them  to  expense. 


ECCLESIASTICAL  COURTS;  1756.  21'r 

and  her  own  witnesses  had  proved  contrary  to  her  prebooative 

,  *  ^  Court. 

plea,  I  was  of  opinion  she  was  liable  to  costs,  and      

to  prevent  vexatious  suits,  I  condemned  her  in   Jj'DuJVem*^ 
costs  accordingly.  J»o«  25. 


ARCHES  COURT  OF  CANTERBURY. 


Randall  and  Hordon,  on  behalf  of  themselves      Jumso. 
and  others.    Parishioners  and    Inhabitants   of 
Chelsea,  in  Middlesex,  against  Collins  and 
Ludlow. 


Appeal  from  the  Consistory  of  London. 


Dr.  Pinfold^  for  Collins  and  Ludlow.  —  The  a»  ippiiottioB 
question  is,  whether  a  faculty  shall  be  granted  for  %\Un\^  "^ 
erecting  an  organ  in  the  west  gallery  of  Chelsea  fnTplrw'h^ 
church.  The  parishioners  by  a  voluntary  subscrip-  ***"™'*  wfoi^. 
tion  raised  143/.  for  purchasing  an  organ,  which 
they  put  up  in  1746,  without  authority,  for  which 
reason  it  was  in  1746  pulled  down  again  by  order 
of  T)r.  Andrew,  then  Chancellor  of  London ;  but 
on  the  5th  October  1752,  a  vestry  met  on  previous 
notice,  and  it  was  then  unanimously  agreed  to  ap- 
ply for  a  faculty  to  put  up  an  organ  by  voluntary 
subscription,  and  not  at  the  parish  expense.    Col- 
lins and  Ludlow,  two  parishioners,  were  appointed 
to  apply  for  such  faculty,  who  have  petitioned  ac- 
cordingly, and  have  taken  out  a  citation,  with  in- 
timation.  The  organ  is  six  feet  wide,  and  four  feet 
deep ;  it  is  proposed  to  set  it  at  the  back  part  of 
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AiCHKt      th^  gallery  at  the  west  end  of  the  church ;  the  in- 

1      habitants  have  subscribed  20/.  a-year  to  keep  the 

June  30.  organ  in  repair,  and  to  pay  the  organist.  Randall 
and  Hordon  oppose^  granting  the  faculty,  on  sug- 
gestion that  many  of  the  parishioners  will  be  dis- 
placed to  set  up  the  organ,  and  also  that  it  will 
bring  a  perpetual  expense  on  the  parish.  On  the 
13th  December  1754,  the  Chancellor  x>f  London 
decreed  a  faculty,  from  which  Randall  and  Hor- 
don have  appealed. 

Dr.  H^^,  for  the  appellants. — ^The  citation  issued 
on  17th  October  1752,  recited  a  voluntary  sub- 
scription for  an  organ,  and  an  agreement  in  vestry 
that  it  should  be  no  expense  to  the  parish.  Twenty- 
three  parishioners  met  at  this  vestry  on  6th  Octo- 
ber 1 752 ;  the  minister  and  churchwardens  were 
cited  in  special,  and  all  others  in  general,  to  shew 
cause,  &c.  but  there  was  mx,  specification  of  the 
dimensions  of  the  organ  in  the  original  citation, 
which  we  insisted,  made  it  void  ;  but  the  objection 
was  overruled.  Notice  was  given  in  the  church 
for  a  vestry,  to  agree  to  apply  for  a  faculty  to  fix 
an  organ  in  Chelsea  church,  by  a  voluntary  sub- 
scription, and  not  at  the  parish  expence.  Randall 
and  Hordon  insisted  that  it  should  be  no  expense 
to  the  parish  in  present,  or  in  future*  The  re^ 
spondents  alleged  that  it  was  proposed  to  set  it  up 
behind  the  pews  in  the  West  gallery,  were  no  one 
%fst*  After  the  suit  was  begun  a  subscription  was 
made  for  20L  a  year  to  pay  the  organist,  &c.,  none 
have  subscribed  more  than  five  shillings  a  quarter 
each,  and  most  have  subscribed  only  one  shilling. 
Sixty-four  parishioners,  who  pay  at  the  rate  of 
1400/.  a-year,  rent,  have  signed  a  paper,  marked 
No.  L   desiring  a   faculty  may  not  be  granted. 
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The  parishioners  will  want  room.      The  chuich      aimi* 

was  built  in  1669^  the  parish  is  greatly  increased     ^ 

of  late  years.  In  1684,  there  were  only  164  '«^w* 
houses  and  820  inhabitants  in  the  parish.  Upon 
a  survey  in  1760,  which  was  reported  to  the  vestry 
in  1751,  it  appeared  that  there  Were  658  houses 
and  3290  inhabitants.  In  1698,  the  church  would 
not  hold  half  the  inhabitants,'  and  therefore  a 
faculty  was  prayed,  and  granted,  for  erecting  a 
gallery  cm  the  south  side  of  the  church.  By  the 
Pew  Book  it  appears,  there  is  a  difference  made 
between  sittings  and  fixed  seats ;  only  393  persons 
can  be  accommodated  with  certain  seats*  In  the 
west  gallery  there  are  twelve  pews,  of  which  • 
two  pews  must  be  entirely  destroyed,  and  near 
half  of  three  more  ;  our  objection  is  want  of  room 
in  the  church  for  the  parishioners,  and  that  it  will 
be  a  future  expence  to  the  parish,  which  we  have 
proved.  The  Chancellor  decreed  a  faculty,  and 
condemned  Randall  and  Hordoti  in  50/.  costs. 
There  was  originally  no  organ  in  this  church;  on  the 
8th  November  1745,  application  was  first  made 
to  the  then  Chancellor  for  a  faculty  to  erect  an 
organ,  it  was  opposed,  and  the  Court  refused 
it.  In  1746,  Ludlow,  who  was  then  churchwarden, 
put  up  an  organ  without  a  faculty,  he  was  ar- 
ticled against,  and  Dr.  Andrews  ordered  it  to  be 
taken  down,  and  condemned  him  in  11.  \0s.  costs. 

Witnesses  f^  Randall  and  Hordon. 
L  William  Wallace. — Knows  the  parish  of  Chel- 
sea, lives  near  it,  and  has  known  it  from  his  infancy, 
the  parish  is  large,  and  is  greatly  increased ;  in 
1751,  there  was  a  talk  of  rebuilding  or  enlarging 
the  church  ;  there  are  twelve  pews  in  the  West 
gallery,  two  of  which  run  back  into  the  steeple ; 
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coiIiit!      sixty  people  may  sit  in  the  said  pews,  many  persons 
—     will  be  greatly  incommoded  by  the  organ,  and 
many  sittings  lost ;  believes  it  will  perpetuate  an 
expe^ce  on  the  parish ;  the  church  is  not  large 
enough  to  contain  near  the  number  of  parishioners. 

2.  James  TuUy.  —  Deponent  lives  in  the  Five- 
fields,  in  the  parish  of  St.  George,  Hanover  Square ; 
deponent  well  knows  the  parish  of  Chelsea;  it  is 
greatly  increased,  and  is  very  large,  and  many  new 
houses  have  been  built ;  deponent  has  often  ])een 
at  Chelsea  church ;  in  1751,  there  was  a  talk  of 
rebuilding  the  church ;  six  weeks  ago  deponent 
took  a  view  of  the  west  gallery,  it  contains  twelve 

•  pews,  four  go  under  the  steeple,  they  will  hold 
sixty  people  ;  several  pews  must  be  destroyed  to 
put  up  the  organ,  and  it  must  cause  a  future  ex- 
pence  ;  the  church  will  not  hold  the  parishioners. 

3.  John  Clark. — Deponent  lives  in  the  parish  of 
Kensington ;  well  knows  the  parish  of  Chelsea ; 
on  11th  May  1754,  deponent  viewed  the  West 
gallery,  the  place  proposed  for  the  organ  contains 
seven  pews,  and  will  well  hold  thirty-four  persons, 
who  must  lose  their  places  if  an  organ  is  put  up. 

4.  Hjermaniius  Van  Geen,  carpenter.  —  Depo- 
nent lives  at  Kensington ;  the  parish  of  Chelsea 
is  greatly  increased ;  on  11th  May  1754,  deponent 

•  took  a  view  of  the  place  where  an  organ  is  proposed 
to  be  fixed,  ^it  contains  seven  pews,  which  will 
hold  thirty-four  persons;  it  will  incommode  the 
whole  gallery,  and  will  totally  exclude  those  who' 
sit  in  the  seven  pews  ;  the  church  will  not  contain 
the  inhabitants. 

5.  John  Holmes,  gent. — Deponent  has  lived  in 
Chelsea  thirty-five  years,  and  been  vestry  clerk  of 
that  parish  twenty-nine  years ;  it  is  a  very  large 
parish,  and  is  greatly  increased  in  houses  and  in- 
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habitants  ;  the  deponent  was  present  at  vestry  on      arcru 
2d  August  1751,  when  a  report  was  made  by  a  com-      ^^"'^^' 
mittee  appointed  by  vestry  on  1 9th  July  1751,  to      J»new. 
consider  of  rebuilding  or  enlarging  the  church, 
and  to  enquire  into  the  number  of  houses  and  in- 
habitants in  the  parish,  when  they  reported  that  in 
1684,  there  were  164  houses;  by  the  Vestry  Book, 
No.  1.  it  appears  that  in  1698,  the  inhabitants  ob- 
tained a  faculty  for  erecting  a  gallery  on  the  south 
side  of  the  church.    At  said  vestry,  on  2d  August 

1751,  said  committee  reported  that  the  church  was 
built  in  1669,  and  in  1684,  there  were  164  houses 
assessed,  and  in  1750,  there  were  658  houses  as- 
sessed, and  allowing  five  persons  to  a  house  in 
1684,  there  were  only  820  inhabitants;  and  in 
1 750,  there  being  658  houses,  at  the  same  propor- 
tion there  must  be  3,290  inhabitants ;  this  rule  of 
calculation  was  confirmed  by  the  difference  of  the 
baptisms  and  burials  in  1669  and  1750;  in  1669, 
only  fifty  burials,  and  in  1750,  there  were  225 ;  the 
baptisms  in  1669  were  only  thirty-four,  and  in  1750, 
121.  On  5th  October  1752,  the  vestry  came  to  no 
agreement  where  the  organ  should  be  placed, 
though  deponent  believes  it  was  talked  of  placing 
it  over  the  west  gallery.    On  the  said  5th  October 

1752,  a  question  was  put  in  vestry,  that  th^  subscri- 
bers should  have  leave  to  apply  for  a  faculty  at  their 
own  charge  without  any  expence  to  the  parish, 
and  it  was  unanimously  agreed  to;  the  subscribers 
to  the  organ  have,  as  deponent  believes,  raisidd 
143/.  5^.  and  have  bought  an  organ,  and  believes 
it  was  intended  to  pay  the  organist  by  a  voluntary 
subscription  without  any  expence  to  the  parish. 

6.  William  Horrod,  of  Chelsea.  —  The  parish  is 
large,  and  the  inhabitants  have  increased ;  the  west 
gallery  to  the  best  of  his  remembrance,  contains 
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aaohu      eight  pews ;  an  organ  must  be  a  general  inconve- 

^°*''      nience  to  persons  seated  in  the  west  gallery,  and 

jiwM.      must  exclude  many;  the  church  is  always  very 

full,  and  is  small  in  proportion  to  the  inhabitants. 

Collins'  and  Ludlow's  allegation. 

I .  Art.  The  organ  contains  six  feet  in  width,  and 
four  feet  in  depth  ;  notice  given  for  holding  a  ves- 
try to  apply  for  a  faculty  to  fix  an  organ  in  the 
west  gallery  by  a  voluntary  subscription,  and  not 
at  the  parish  expense. 

5.  Art.  An  annual  voluntary  subscription  is 
raised  of  20/.  a-year,  to  pay  an  organist  and  keep 
the  organ  in  repair,  and  the  subscribers  are  desir- 
ous the  faculty  should  be  granted  under  these  re* 
strictions. 

Exhibits  xead.     Vestry  Book,  No.  7. 

2d  August  1751,  entry  of  report  from  the  com- 
mittee of  the  number  of  houses  and  inhabitants. 

Vestry,  29th  March  1698 ;  entry  recites  that 
there  is  not  room  in  the  church  for  half  the  inha- 
bitants ;  therefore,  agree  to  pray  a  faculty  for 
erecting  a  gallery  on  the  south  side  of  the  church. 

Witnesses  for  Collins  and  Ludlow. 
1 .  John  Holmes. — ^The  parishioners  have  bought 
an  organ  by  voluntary  subscription.  On 6th  October 
1762,  it  was  unanimously  agreed  by  the  parish 
officers  and  others,  that  a  faculty  should  be  prayed 
to  erect  an  organ  by  voluntary  subscription  ;  be- 
lieves there  were  formerly  great  houses  in  Chelsea, 
which  have  been  pulled  down,  and  several  small 
ones  erected;  at  vestry,  in  1761,  it  was  agreed  that 
it  was  not  necessary  to  enlarge  the  church ;  at  the 
vestry,  7th  November  1761,  the  meeting  was  so 
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numerous  that  they  were  forced  to  adjourn  into  the      aeobm 

churcbi  and  there  it  was  carried  not  to  enlarge  the     1 

churchy  &c.  There  are  three  chapels  in  the  parish  J*****, 
of  Chelsea,  one  belongs  to  the  hospital,  another  to 
Chelsea  park,  which  is  a  chapel  of  ease  to  the  pa- 
rish church  of  Chelsea,  and  the  other  is  a  French 
chapeL  Several  of  the  inhabitants  go  to  Chelsea 
park  chapel,  the  hospital  chapel  belongs  only  to 
the  officers,  &c«  of  the  hospital,  some  houses  are 
inhabited  by  Moravians,  who  have  a  chapel  of 
their  own ;  there  are  many  dissenters  in  said  pa- 
rish, but  deponent  cannot  tell  the  number ;  cannot 
say  whether  there  is  or  is  not  room  in  the  church 
for  the  inhabitants ;  Randall  is  seated  in  the  pew 
marked  No.  22,  and  believes  Hordon  is  seated  in 
No.  18. 

4.  Int.  Respondent  has  no  seat  allotted  to  him 
or  his  family;  he  applied  in  1754  to  the  church- 
warden to  be  seated,  and  was  told  to  look  out  for 
a  seat  he  liked,  but  respondent  has  not  applied 
since,  and  he  never  wanted  a  seat  when  he  went  to 
the  church.  10.  Int.  Some  of  the  annual  sub- 
scribers are  lodgers  in  the  parish,  but  most  are  pa- 
rishioners and  housekeepers.  12.  Int.. Randall 
has  several  houses  in  Chelsea. 

2.  Richard  Bridge.  —  Deponent  built  an  organ 
and  put  it  up  in  1745  under  an  arch  in  the  back 
part  of  the  west  gallery,  behind  some  pews,  which 
is  a  very  convenient  place  for  an  organ ;  about  a 
year  after  it  was  taken  down  again  by  order  of  the 
churchwardens;  at  a  vestry,  in  1752,  it  was  agreed 
to  apply  for  a  faculty  to  erect  an  organ;  20/* 
a-year  is  sufficient  to  pay  an  organist  and  keep  the 
organ  in  repair. 

2.  Int.  The  middle  part  of  two  long  pews  was 
taken  away  to  erect  the  organ. 
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3.  John  Lott. — The  deponent  measured  the  place 
where  the  organ  stood,  and  found  it  would  not  dis- 
place  above  nine  persons,  it  being  only  six  feet  in 
depth,  and  four  feet  in  width  ;  there  is  a  very  pro- 
per place  in  the  west  gallery  for  an  organ. 

4.  Hugh  Cocks,  organist. — 20/.  a-year  is  suffi- 
cient to  pay  the  organist  and  keep  the  organ  in  re- 
pair ;  deponent  has  agreed  to  play  it  for  15/.  a-year, 
has  heard  of  the  subscription  for  an  annual  payment 
of^O/.  a-year,  the  subscribers  agree  to  pay  quarterly 
the  sums  set  against  their  respective  names. 

N.B.  The  highest  subscription  is  five  shillings, 
and  the  lowest  one  shilling  a-quarter.  The  church 
contains  sitting- places,  as  appears  by  the  free-book, 
for  only  393  persons. 


Witnesses  for  Randall  and  Harden. 

1 .  Charles  Turner.  —  Proves  the  plan  of  the 
church  ;  the  west  gallery  is  full  of  pews,  there  is 
no  void  space  in  it  but  the  passage,  which  is  not 
more  than  two  feet  six  inches  wide,  and  the  en- 
trance is  through  the  belfry ;  the  steeple  wall  pro- 
jects into  some  of  the  pews ;  several  pews  must 
be  destroyed  to  erect  an  organ. 

2.  John  Souch. — Proves  the  plan  of  the  church, 
and  that  several  pews  must  be  destroyed  tb  set  up 
an  organ. 

3.  William  Wallace. — There  is  nevoid  place  in 
the  west  gallery,  for  it  is  full  of  pews ;  Thomas 
Miller,  one  of  the  subscribers  to  the  annual  pay- 
ment, has  left  Chelsea,  and  William  Hunt,  and 
Elizabeth  Doody  are  dead ;  the  chapel  in  Chelsea 
park,  and  the  French  chapel  are,  as  deponent  has 
heard,  private  property ;  many  persons,  servants 
and  others  stand  and  kneel  in  the  place  designed 
for  an  organ. 
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4.  James  TuUy. — ^There  is  no  void  place  in  the  a«chm 
west  gallery ;  Randall's  brother  sits  in  said  gal^  °*^' 
lery;  Hunt  is  dead.                                                        J«iie»o. 

5.  John  Clark. — No  void  space  in  the  west  gal- 
lery ;  many  pews  must  be  destroyed  to  erect  an 
organ. 

6.  Hermannus  Van  Geen. — The  same;  does 
not  think  the  church  will  hold  more  than  400  per- 
sons ;  believes  some  go  to  the  chapels  because  there 
is  not  room  in  the  church. 

7.  John  Holmes. — ^The  same;  cannot  say  whe- 
ther the  organ  will  be  inconvenient ;  John  Toke- 
love,  a  subscriber  to  the  annual  payment  is  marked 
''  poor"  in  the  parish  books ;  several  subscribers  are 
dead,  or  have  left  the  parish,  others  are  lodgers,  the 
chancel  belongs  to  the  rector  only,  there  are  private 
chapels  on  each  side  of  the  chancel  which  are  let 
out  by  the  owners,  the  parishioners  have  no  right  to 
pews  but  those  named  in  the  pew-book ;  the  cha* 
pel  in  Chelsea  Park  is  the  property  of  the  rector 
of  Chelsea,  who  has  let  it  to  another  minister,  who 
lets  it  out ;  parishioners  have  no  right  to  seats 
in  any  of  the  chapels  but  by  paying  for  them ; 
believes  many  of  the  parishioners  have  no  seats 
allotted  them,  but  does  not  know  any  person  has 
been  refused  a  seat. 

1.  Int.  It  does  not  appear  that  any  persons  are 
seated  in  the  pews  marked  61  and  62.  12.  Int. 
Believes  some  of  Chelsea  parish  go  to  Hanover- 
square  chapel.  16.  Int.  Collins  and  Ludlow  ap- 
plied for  the  faculty,  pursuant  to  the  order  of  ves- 
try ;  deponent  never  saw  the  church  so  full  as  that 
the  parishioners  were  obliged  to  go  up  to  the  west 
gallery. 

8.  William  Horrod. — The  west  gallery  is  quite 
full  of  pews ;  several  must  be  destroyed  to  make 

VOL.  II.  Q 
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Asonu      way  for  an  orKun.    Same  as  the  other  witnesses ; 

Court  «/  o  ^ 

1      servants  generally  sit  in  the  back  seats  of  the  west 

Jane  so.      gallery,  who  must  be  displaced  if  an  organ  is  put 
there. 

Exhibit  No.  1.  dated  in  1753,  a  declaration 
signed  by  64  parishioners,  who  are  rated  to  the 
parish  taxes  at  upwards  of  1400/.  a-year  rent,  that 
they  desire  a  faculty  may  not  be  granted. 

Dr.  Pinfold^  for  Collins  and  Ludlow. — ^We  admit 
that  an  organ  is  not  necessary  by  law ;  application 
for  a  faculty  was  made  by  the  unanimous  consent 
of  the  whole  vestry  in  October  1762.  The  Court 
cannot  take  notice  of  the  exhibit  No.  1 .  because 
it  was  not  the  act  of  a  vestry,  but  a  private  sub- 
scription ;  Randall  and  Hordon  are  the  only  pa- 
rishioners who  oppose,  and  they  have  no  private 
interest,  for  they  do  not  sit  in  the  west  gallery ; 
no  one  who  sits  in  the  gallery  opposes ;  no  evi- 
dence that  the  future  expense  will  be  too  great  for 
the  parish  to  bear ;  when  the  organ  was  up  it  was 
not  prejudicial  to  the  parish ;  it  was  pulled  down 
only  because  it  was  put  up  without  a  faculty. 

JDr  Bettesworth,  same  side. — No  proof  that  any 
one  who  wanted  could  not  get  a  seat  in  the  church. 
There  must  be  more  than  room,  for  several  of  the 
witnesses  who  are  strangers  have  gone  to  this 
church. 

Dr.  Hay,  for  Randall  and  Hordon. — The  con- 
sent of  vestry  is  conditional,  that  the  organ  should 
never  be  an  expence  to  the  parish.  No  fund  is  pro- 
vided ;  even  the  subscription  for  the  annual  pay- 
ment began  after  the  cause  was  commenced.    It 
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is  an  old  church  not  built  for  an  orean.     It  is  a      arohes 

Court 

parish  church  in  which  there  is  no  choir.  1 

Dr.Smalbrok€,s?Lme  side. — In  1747,  articles  were 
exhibited  against  Ludlow  for  erecting  this  organ 
and  the  west  gallery.  The  gallery  was  allowed  to 
stand,  but  the  organ  was  ordered  to  be  taken  down, 
which  shews  the  organ  was  then  thought  prejudi- 
cial to  the  church.  The  original  citation  in  this 
case  is  null,  for  want  of  setting  forth  the  dimensions 
of  the  oi^an.  Many  persons  have  a  possessory 
right  in  the  west  gallery,  who  must  be  turned  out 
if  the  organ  is  put  up. 

X 

Judgment  —  Sir  George  Lee. 
I  was  of  opinion  that  an  organ  was  unnecessary  in 
all  churches,  and  in  this  would  be  inconvenient, 
for  it  clearly  appeared  that  the  church  was  too 
small  for  the  number  of  inhabitants,  and  would  be 
made  less  by  taking  away  several  seats  to  make 
way  for  an  organ.  As  to  the  annual  subscription, 
I  thought  it  merely  nominal ;  several  of  the  sub- 
scribers were  already  dead  or  removed,  and  per- 
haps their  successors  would  not  subscribe,  but 
afler  the  organ  was  set  up  by  virtue  of  a  faculty 
it  must  be  supported,  and  consequently  would  be- 
come a  burthen  to  the  parish.  It  appeared  to  me 
that  Dr.  Andrew,  in  1747,  thought  it  prejudicial, 
for  otherwise,  though  it  was  set  up  illegally,  he 
might  have  granted  a  faculty  to  have  confirmed  it 
Randall  and  Hordon,  as  parishioners,  had  a  right 
to  oppose  (tf).    I  thought  a  faculty  ought  not  to  be 

(a)  See  Butterworth  and  Barbery.  Walker  and  Waterhouse, 
3  Burr.  p.  1689 ;  The  Churchwardens  against  The  Parishipn- 
ersy  Vicary  and  Inhabitants  of  St,  John%  Margate^  1  Hagg. 
C*  R.  198 ;  and  Prideaux's  Diiectiona  to  Chufchwaidcns,  p.  M. 
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granted,  and  reversed  the  Chancellor's  decree,  but 
without  costs. 


Jom  SO. 


WitD€8868   al- 
lowed to  be  pro- 
dooed  on  inter- 
rogfttories,  are- 
qaifition  baTing 
iuoed  for  the 
ezaminatioD  of 
witoeues  with- 
out fomal  00- 
tioe  to  the  ad- 
vene prootor. 


Fitzgerald  against  Lady  Mary  Fitzgerald, 

his  wife. 

In  this  cause,  Mr.  Farrar,  proctor,  for  Lady 
Mary,  prayed  a  requisition  to  Ireland,  to  examine 
witnesses  on  an  allegation  of  faculties.  Mr.  Gost- 
ling,  proctor,  for  Mr.  Fitzgerald,  was  present  in 
Court  when  the  requisition  was  prayed  and  de- 
creed, but  Mr.  Farrar  took  it  out  under  seal  with- 
out giving  Mr.  Gostling  notice  to  annex  inter- 
rogatories, upon  which  Gostling  moved  to  suppress 
the  depositions ;  the  register  and  proctors  agreed 
that  it  was  the  constant  practice  to  give  notice, 
when  the  requisition  is  to  be  taken  under  seal,  to 
the  adverse  proctor,  notwithstanding  he  was  pre- 
sent when  it  was  decreed.  I  therefore  ordered  that 
these  witnesses  should  be  examined  on  interroga- 
tories if  Mr.  Fitzgerald  thought  fit.  Gostling 
prayed  that  Lady  Mary  should  bring  them  to  be 
examined.  ' 

Judgment — Sir  George  Lee. 
But  in  this  case,  where  the  husband  by  law  is 
to  pay  the  whole  expenses,  and  Mr.  Fitzgerald 
had  stood  in  contempt  and  never  yet  had  paid  any 
costs  that  had  been  taxed  against  him,  I  ordered 
that  in  case  Mr.  Gostling  would  lodge  in  the  Re- 
gistry 50/.  to  pay  the  expense  of  the  examination, 
by  a  day  certain,  Mr.  Farrar  should  take  out  the 
requisition,  and  bring  the  witnesses  to  be  examined; 
otherwise  that  Gostling  should  be  at  liberty  to  take 
out  a  requisition  if  he  thought  proper. 
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PREROGATIVE  COURT  OF  CANTERBURY. 


BiTTLESTON,  by  her  Guardian,  against  Clark.       wj*- 

• 

Dr.  Simpson y  for  Ann  Clark.  —  John  Clarke  de-  a  ©we  of  i 
ceased,  made  his  widow  executrix,  the  will  was  u^'J/' 
dated  26th  February  1750,  he  died  27th  February 
1760 ;  gives  a  leasehold  estate  to  his  wife  for  life,  re- 
mainder to  Peter  Donde,  his  wife's  son,  he  paying 
annuities  thereout,  of  ten  pounds  a  year  to  each  of 
his  two  sisters,  to  his  nephew  Thomas  Bittleston, 
twenty  pounds.     Wife   residuary  legatee.     WiU 
attested  by  three  witnesses.     Testator's  mark  to 
it.  Proved  in  common  form.    2d  March  1760,  ex- 
ecutrix cited  to  prove  the  will  by  witnesses,  by 
his  niece  and  one  of  his  next  of  kin,  Elizabeth  Bit- 
tleston,  or  to  shew  cause  why  deceased  should  not 
be  declared  to  have  died  intestate.    On  26th  Feb. 
1750,  deceased  was  suddenly  seized  with  a  fit  as 
he  was  walking  in  his  garden,  which  deprived  him 
of  his  speech  and  affected  his  senses.      Some 
months  before,  he  gave  instructions  to  Mr.  Green, 
an   attorney,  to  make  his  will,    he  accordingly 
from  those  instructions  made  a  draft  of  a  will  which 
he  read  to  deceased,  and  he  approved  it,  and  de- 
sired it  might  be  engrossed,  and  at  that  time  or- 
dered the  blank,  left  for  a  legacy  to  his  nephew, 
Thomas  Bittleston,  to  be  filled  up  with  twenty 
pounds.     Three  weeks  before  his  death  he  sent 
to  Green  to  bring  him  the  will  to  execute.    He 
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prbrooative  made  many  declarations  as  to  his  will.  Bittleston's 

1      family  had   greatly  disobliged  deceased.      Soon 

^^y^'  after  he  was  seized  with  the  fit,  Mrs.  Clark  sent  to 
Green  for  the  will.  It  was  executed  the  next 
morning  when  deceased  was  calm.  Two  of  the  sub- 
scribing witnesses  are  persons  of  character.  Bat- 
ten, who  was  present,  but  is  since  dead,  guided  de- 
ceased's hand  to  make  a  mark;  deceased  was 
speechless,  but  sensible,  as  appeared  by  his  be- 
haviour. Ricketts,  one  of  the  subscribing  wit- 
nesses, swears  to  incapacity,  contrary  to  his  attes- 
tation. Clark  has  propounded  the  will,  and 
pleaded  the  instructions  and  draft  as  circumstances 
in  support  of  it. 

Dr.  Hajff  for  Elizabeth  Bittleston.  — My  client 
is  niece  to  deceased  by  a  sister.  Deceased  left  a 
widow  and  this  niece,  and  her  brother,  Thomas 
Bittlestcm  (who,  if  living,  is  abroad)  his  only  next 
of  kin.  The  niece  is  a  minor,  and  acts  by  George 
Bittleston,  her  father  and  guardian.  Deceased's 
intention  and  affection  are  not  very  material  in 
this  case,  because  the  single  question  is,  whether 
deceased  had  capacity  to  execute  a  will  on  26th  Fe« 
bruary  1750;  deceased  was  entirely  speechless  from 
the  time  he  was  seized  with  the  fit.  The  instruc- 
tions pleaded  are  agreeable  to  the  will,  they  are  not 
dated,  but  Green  says  they  were  given  many  months 
before  deceased's  death.  The  draft  is  dated  26th 
February  1750,  the  same  day  as  the  wilL-^  I  shall 
not,  in  this  case,  controvert  deceased's  intention  to 
make  a  will.  Ricketts,  one  of  the  subscribing 
witnesses,  says,  deceased  was  entirely  incapable ; 
the  other  two  speak  to  appearance  of  capacity. 
The  apothecary  says,   deceased   was   senseless 
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when  he  saw  him,  but  he  might  have  intervals.  It  FECRooATifE 
is  not  pretended  that  he  was  capable  of  reading  the     ^"'^^' 
will  or  publishing  it,  and  it  was  not  read  to  him.         ^^j  s* 

Witnesses  far  Clarke. 

1.  John  Dutton.  —  Deponent  knew  deceased 
sixteen  years ;  in  the  afternoon  of  26th  February 
1750,  deponent,  being  sent  for,  went  with  William 
Stokes  to  deceased's  house ;  they  found  in  the 
room  with  him,  deceased  s  widow,  one  Batten,  and 
John  Ricketts;  Batten  carried  the  will  to  de- 
ceased, and  told  him  it  was  his  will  and  he  must 
make  his  mark ;  Batten  put  a  pen  in  his  hand, 
which  deceased  seemed  to  take  willingly ;  Batten 
held  deceased's  wrist,  and  he  so  made  his  mark ; 
Batten  put  a  seal  on  the  wax ;  deceased  took  it  off, 
and  then  deponent,  Stokes,  and  Ricketts,  witnessed 
the  will  at  desire  of  Mrs.  Clarke  and  Batten ;  de- 
ceased speechless,  but  deponent  believes  he  was 
perfectly  sensible,  by  reason  of  the  willingness 
with  which  he  seemed  to  take  the  pen,  and  by 
making  his  mark  and  taking  off  the  seal,  and  be- 
cause  when  deponent  was  going  away  he  de- 
sired deceased  to  give  him  his  hand,  and 
deceased  directly  turned  his  hand  towards  de- 
ponent's. 

1 .  Int.  Respondait  is  brother  to  Ann  Clark, 
the  widow,  and  owes  her  100/.  which  he  cannot 
pay.  8.  Int.  Cannot  tell  whether  Green,  the 
nurse,  was  in  the  room  when  the  will  was  exe- 
cuted or  not ;  Ann  Clark  desired  deceased  to  sign 
the  will,  and  Batten  told  him  he  must  sign  it,  and 
deceased  held  out  his  hand  for  a  pen,  and  believes 
deceased  well  understood  what  he  did.  9.  Int. 
Respondent  cannot  swear  deceased  was  sensible^ 
but  believes  be  was. 
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pbbbooativi      The  counsel  for  Bittleston  admitted  that  the 

L     death,  good  character,  and  handwriting  of  William 

•'"'^  ••       Stokes,  one  of  the  subscribing  witnesses,  were  suflS- 
ciently  proved . 

3.  John  Ricketts,  miller,  read  for  Bittleston. — 
Deponent  was  servant  to  deceased  ;  on  25th  Feb- 
ruary 1750,  deceased  was  seized  with  a  fit  in  his 
garden,  and  never  spoke  afterwards ;  Mrs.  Clarke, 
sent  her  son,  Peter  Donde,  to  Mr.  Green  for  de- 
ceased's will  for  him  to  sign  ;  when  Donde  came 
home,  he  said  he  had  staid  at  Green's  a  good  while 
for  Uie  will  was  not  finished ;  between  ten  and 
eleven  in  the  morning  of  26th  February  1750,  de- 
ponent being  with  deceased,  Dutton,  Stokes,  and 
Batten  came  into  deceased's  room,  and  then  Mrs. 
Clark  took  a  will  out  of  her  bosom  and  laid  it  cm  a 
book  before  deceased,  and  bid  deponent  hold  him 
up;  she  said  to  deceased,  ''Pray  my  dear  set 
your  name  to  it,"  but  deceased  took  no  notice  and 
did  not  ofier  to  take  the  pen ;  she  then  said  to 
Batten,  *'  I  see  he  can't  do  it,  you  must  help  him;" 
Batten  put  the  pen  in  his  hand  and  made  the  let- 
ter I,  and  said  it  would  do,  but  she  said,  it  was  not 
enough,  and  then  Batten  guided  his  hand  to  make 
the  letter  C,  and  then  Dutton,  Stokes,  and  deponent, 
by  Mrs.  Clarke's  direction,  attested  the  will;  it 
was  not  read  to  deceased  ;  he  had  not  capacity  to 
make  a  will ;  took  no  notice  of  any  body. 

4.  Gteorge  Green,  attorney,  read  for  Clark. — 
Deponent  knew  deceased  twenty  years,  and  was 
his  attorney ;  many  months  before  his  death,  de- 
ceased called  on  deponent,  and  desired  him  to 
make  his  will ;  he  gave  deponent  verbal  instruc- 
tions ;  deponent  took  them  down  in  writing,  and 
gave  them  to  his  clerk  to  draw  a  will ;  some  time 
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afterwards,  but  cannot  tell  the  time,   deceased   PaeBooATirE 

called  on  deponent,  and  deponent  then  read  said      ^ L 

draft  to  him  ;  when  deceased  gave  the  instructions  ^^^y  '* 
he  ordered  a  blank  to  be  left  for  the  sum  to  be 
given  to  Thomas  Bittleston,  he  being  undeter- 
mined as  to  the  sum,  but  when  the  draft  was  read 
to  him,  deceased  said  he  would  give  him  only 
twenty  pounds ;  deponent  then  in  deceased's  pre- 
sence inserted  20/.  in  the  blank ;  verily  believes 
said  draft  was  entirely  to  deceased's  mind,  he  ap- 
proved of  it,  and  desired  deponent  to  get  it  engross- 
ed, and^  said  he  would  call  on  deponent  to  execute 
it ;  deceased  was  then  of  sound  mind,  &c. ;  depo- 
nent caused  the  will  pleaded  to  be  wrote  fair  from 
said  draft,  and  it  is  in  every  respect  agreeable  to 
said  draft  so  read  over  to  the  deceased  the  deponent 
having  compared  said  draft  and  will ;  deceased 
never  came  to  deponent  afterwards ;  on  the  26th 
February,  the  will  was  sent  for. 

2.  Int.  Believes  he  has  heard  deceased  was  sen- 
sible to  his  death. 

6.  Dutton  Greenwood.  —  To  6th  interrogatory, 
believes  Mrs.  Clark  sent  for  Charles  Cadmore  to 
shave  deceased's  head  after  the  fit,  in  order  to  lay 
on  a  blister,  and  deceased  did  not  speak,  but  be- 
lieves he  was  sensible. 

* 

WUl  read. 

Witnesses  for  Bittlestan. 
1 .  Vincent  Mawre,  apothecary. — Knew  deceas- 
ed fifteen  years ;  was  his  apothecary ;  in  the  after- 
noon of  the  26th  February,  deponent  being  sent 
for  went  to  deceased's  house,  and  found  him 
speechless  and  senseless ;  deponent  blooded  him  ; 
he  did  not  then  know  what  was  done  to  him ;  on 
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PKKKOQATfTB  thc  26th  Februaiy  deponent  attended  him,  and 

1     found  him  in  a  stupid,  senseless  condition ;  depo- 

jiiiy  8.      j^^Q^  g^^^  {|g  would  lay  a  blister  on  his  head,  for  if 

anything  would  bring  him  to  his  senses  that  would ; 
believes  Cadmore,  the  barber  shaved  his  head  and 
the  blister  was  laid  on ;  deponent  saw  him  after* 
wards;  did  not  find  it  had  restored  him  to  any 
sense  whatever ;  whenever  deponent  saw  him  he 
did  not  appear  to  have  any  sense,  and  when  depo- 
nent was  with  him  he  was  not  capable  of  making 
a  will ;  but  cannot  tell  whetiier  he  had  intervals 
when  deponent  was  not  there  ;  deceased  when  in 
health  wrote  a  good  hand. 

1 .  Int.  Has  several  times  heard  deceased  say  he 
had  given  instructions  to  Green  to  make  a  will  in 
Saivour  of  his  wife.  2.  Int.  Heard  him  say  he 
would  leave  what  he  had  to  his  wife,  for  his  rela- 
tions had  greatly  disobliged  him.  7.  Int.  Has 
heard  deceased  refused  to  see  the  Bittlestons. 
10.  Int.  Has  heard  deceased  spoke  to  his  daugh- 
ter-in-law after  he  was  seized  with  the  fit. 

2.  Mary  Hewitt.  —  On  the  26th  February,  de- 
ponent hearing  deceased  had  a  fit,  went  to  his 
house  and  saw  him,  he  was  then  in  strong  convuU 
sions,  and  seemed  quite  senseless,  and  next  day 
deponent  heard  he  was  in  the  same  condition. 

3.  Mary  Pidgeon.  —  Deponent  was  servant  to 
deceased  at  his  death ;  has  heard  him  express  great 
love  for  the  Bittlestons,  and  expressed  dislike 
to  his  wife ;  he  had  a  fit  on  die  26th  Februa- 
ry ;  from  that  time  to  his  death  he  seemed  totally 
insensible;  deponent  was  present  when  he  was 
blooded ;  he  shewed  no  signs  of  sense ;  next  day 
Mis.  Clark  desired  Mawre  to  shake  him,  which 
be  did,  but  deceased  seemed  quite  senseless ; 
proves  Mrs.  Clark  sent  Donde  to  Mr.  Green's,  and 
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he  brought  home  a  paper ;  Mawre  ordered  a  blis-  preko«atitb 
ter  to  be  laid  on  deceased's  head,  but  it  had  no      ^^°*^' 
effect,  and  he  remained  all  the  said  25th  Febru-      •^"Sys* 
ary  entirely  senseless ;  in  the  morning  of  the  26th 
February,  Batten  was  at  deceased's  house ;  does 
not  believe  deceased  was  ever  in  his  senses  after 
said  fit ;  he  wrote  a  good  hand  when  he  was  well. 

4.  Charles  Cadmore,  barber. — Deponent  was 
barber  to  deceased ;  in  the  morning  of  the  26th 
February,  deponent  went  to  deceased  to  shave  his 
head ;  deceased  took  no  notice  of  deponent,  and 
seemed  entirely  senseless. 

5.  Elizabeth  Green. — ^Well  knew  deceased ;  at- 
tended him  as  his  nurse  in  his  last  illness ;  he  had 
been  blooded  before  deponent  came ;  on  the  26th 
February,  Mawre  was  with  deceased,  and  desired 
him  to  point  where  his  pain  was ;  deceased  lifted 
up  his  hand,  but  Mawre  did  not  shake  him ; 
deceased  was  in  great  agony  when  his  head  was 
shaving ;  after  his  blister  he  seemed  more  com- 
posed, and  would  not  take  anything  but  from  his 
wife ;  about  10  or  )  1  in  the  morning  of  the  26th 
February,  deponent  fomented  his  belly  with  bran- 
dy, and  he  seemed  displeased ;  believes  he  was 
not  quite  insensible  when  he  was  not  in  agony ; 
Batten  came  in  soon  after  said  fomentation,  and 
deponent  went  down ;  deceased  seemed  composed 
at  that  time. 

8.  Int.  Thomas  Bittleston  greatly  disobliged 
deceased,  and  he  sent  him  to  sea.  5.  Int.  De- 
ceased declared  he  would  leave  him  nothing. 
6.  Int.  Heard  he  went  a  common  soldier  to  the 
East  Indies ;  deceased  would  not  see  Elizabeth 
Bittleston,  or  her  father. 

6.  John  Sidcoe. — Has  known  deceased  twenty- 
five  years ;  deponent  has  been  told  by  Elizabeth 
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prbrogatitc  Green  that  deceased  never  appeared  to  have  any 

1     sense  or  spoke  after  his  fit. 

jqiy».  7^  Saraii  Sidcoe. — Same  as  to  Green's  declara- 

tion, and  has  heard  the  same  from  deceased's 
other  servants. 

8.  John  Allen. — Knew  deceased  fourteen  years; 
proves  that  he  fell  down  in  a  fit  in  his  garden  in 
the  afternoon  of  25th  February ;  when  he  was  first 
seized,  he  called  out,  ''Allen,  Allen;"  and  deponent 
rian  to  him,  he  was  carried  into  his  house,  and  he 
once  or  twice  called  out  "  Nanny"  and  '*  Jenny," 
but  said  nothing  else ;  deponent  sat  up  with  de- 
ceased that  night,  and  he  was  sometimes  composed 
and  sometimes  in  agonies ;  deponent  saw  deceased 
several  times  on  26th  February ;  he  would  take 
things  from  his  wife  which  he  refused  from  others; 
believes,  though  he  was  speechless,  he  was  not 
totally  incapable. 

1 .  Int.  Within  six  months  of  his  death,  depo- 
nent has  heard  deceased  say,  he  had  given  Green 
instructions  for  a  will  in  favour  of  his  wife.  2.  Int. 
Declared  he  would  leave  all  to  his  wife.  3.  Int. 
Thomas  Bittleston  greatly  disobliged  deceased, 
and  deceased  sent  him  to  sea.  5.  Int.  Has  heard 
he  ran  away  from  his  ship ;  has  heard  deceased 
say  he  never  would  see  him  again.  7.  Int.  Five 
or  six  months  before  his  death,  deceased  refused 
to  see  George  Bittleston  and  his  daughter,  and  re- 
fused to  lend  said  George  five  guineas.  10.  Int. 
Deceased,  after  his  fit,  called  ''Nanny"  and 
*'  Jenny,"  the  names  of  his  daughters-in-law. 

9.  James  Waterman. — Deponent  has  frequently 
heard  deceased  express  affection  to  Thomas  Bit- 
tleson,  and  said  he  should.be  his  heir,  and  he  said 
^o  a  month  before  his  death ;  Cadmore  told  depo- 
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nent  deceased  was  not  sensible  when  he  shaved  p»"ooative 

COWBT. 

his  head.  . 


Witnesses  far  Clark. 

1.  Benjamin  Horn,  a  quaker. — About  a  month 
before  deceased's  death  he  told  the  affirmant  he  had 
given  Green  instructions  for  his  will ;  three  weeks 
before  his  death,  deceased  desired  affirmant  to  call 
at  Green's  and  ask  if  he  had  done  his  will,  which 
affirmant  did,  and  further  knows  not;  believes 
Thomas  Bittleston  disobliged  deceased,  and  he 
sent  him  to  sea ;  he  ran. away,  and  entered  himself 
a  common  soldier  in  the  India  Company's  service ; 
deceased  did  not  intend  the  Bittlestons  should  have 
his  effects. 

2.  Vincent  Mawre,  apothecary.  —  Deceased 
told  deponent  he  had  given  orders  for  his  will  to 
be  made  in  favour  of  his  wife ;  had  great  disaffection 
to  the  Bittlestons,  and  would  not  see  them. 

3.  John  Allen. — The  same  as  to  deceased's  de- 
claration about  his  will  and  disaffection  to  the  Bit- 
tlestons, and  deceased  ordered  George  Bittleston 
and  his  daughter  Elizabeth  to  be  turned  out  of  his 
house. 

4.  Richard  Harden.  —  Says  deceased  was  dis- 
obliged by  the  Bittlestons,  and  said  they  should 
have  nothing  of  his. 

5.  George  Green.  —  Deponent  wrote  the  in- 
structions for  deceased's  will  in  his  presence ;  sets 
forth  the  contents  of  them ;  paper  marked  A,/is 
said  paper  of  instructions ;  proves  the  pap0r 
marked  B,  to  be  a  draft  of  a  will  made  from  said 
instructions. 

The  counsel  agreed  that  the  instructions  and 
draft  are  s^eeable  to  the  will  pleaded. 


/alj  3. 
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pKtnooATiyt       Dr.  Simpson,  for  Clark. — ^Affection  to  his  wife  is 

!      clear  from  the  instructions ;  deceased  had  an  inten- 

^^^7  '•  tion  to  die  testate ;  will  for  personal  estate  need  not 
be  wrote  or  signed  by  the  testator,  his  intention 
only  is  to  be  regarded ;  delay  of  execution  will  not 
affect  this  case,  because  deceased  died  suddenly ; 
no  circumstance  to  shew  he  had  departed  from  his 
intention ;  full  and  legal  proof  of  execution ;  he 
had  capacity  sufficient  to  know  he  was  executing 
his  will;  JewkesvnAParmenter^^xkA  TatedJiAMild'- 
may,  Deleg. ;  in  both  cases,  witnesses  not  be- 
lieved who  swear  against  their  own  acts.  Preroga- 
tive, 30th  April  1755,  Cary// against  Knight,  will 
pronounced  for  where  the  evidence  of  capacity  was 
as  slight  as  this. 

Dr.  Betteiwarth,  same  side. — If  deceased  had 
died  without  this  paper  being  brought  to  him,  the 
draft  would  have  been  a  good  will ;  deceased  died 
in  1750,  at  this  distance  of  time  it  is  more  diffi- 
cult to  prove  instances  of  sanity.  Skinner's  Re- 
ports, Hudson's  case,  and  Dix's  case,  witnesses  de* 
posing  contrary  to  their  own  act,  committed.  Rick- 
etts  says  Mrs.  Clark  desired  deceased  to  sign  the 
will,  she  therefore  thought  him  sensible. 

Dr.  Hay,  contri,  for  Bittleston. — The  paper  is 
propounded  as  a  paper  duly  executed ;  the  ques- 
tion is,  whether  the  paper  4>Topounded  is  the  de* 
ceased's  will,  and  was  duly  executed ;  they  should 
rather  have  propounded  the  draft ;  the  fact  of  exe- 
cution is  fully  proved,  but  whether  the  deceased 
had  a  capacity  to  do  that  act  at  that  time  is  the 
question ;  though  a  man  swears  against  his  own 
act,  he  is  to  be  believed  if  he  is  supported  by  cir- 
cumstances and  other  witnesses,  the  draft  cannot 
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be  pronounced  for  in  this  case,  because  it  is  not  PnetooATitB 

propounded ;  but  if  it  had  been  propounded,  it      1 

could  not  have  been  established  as  a  will.  ^^^  ** 

Dr.  Pin/old,  same  side.  —  They  have  specially 
pleaded  that  the  will  was  read  over  to  deceased  on 
the  26th  February,  and  that  deceased  was  then  in 
his  senses  and  duly  executed  it ;  these  facts  are  not 
proved ;  deceased  bid  Home  ask  Green  for  the  will, 
but  he  did  not  say  he  would  execute  it ;  deceased 
did  not  know  the  contents  of  this  executed  paper. 

Judgment  —  Sir  George  Lee. 
Though  I  thought  it  was  clear  that  the  deceased 
intended  to  die  testate,  and  to  leave  his  estate  to  his 
widow,  in  the  manner  it  is  done  by  the  will  in 
question ;  yet  as  the  instructions  and  draft  were 
introduced  only  as  circumstances  in  the  cause, 
but  not  propounded,  and  the  executrix  had  taken 
upon  her  to  prove  that  the  executed  paper  was  the 
deceased's  legal  act,  that  was  the  only  matter  in 
issue ;  and  I  could  take  notice  of  the  draft  only 
as  a  piece  <^  evidence,  and  could  only  determine 
whether  the  executed  paper  was  the  legal  act  of 
the  deceased  or  not,  which  depended  on  another 
question,  whether  on  the  26th  February  1750, 
deceased  had  capacity  enough  to  know  what  he 
did,  and  to  understand  that  he  was  executing  his 
will ;  and  I  thought  from  the  whole  tenor  of  the 
evidence  on  both  sides  that  he  was  not  suflSciently 
sensible  to  be  capable  of  making  and  executing  a 
will,  and  without  such  capacity,  though  his  mark 
was  set  to  the  paper  by  the  guidance  of  Batten 
and  a  seal  was  taken  off  the  wax,  so  that  there  was 
a  mechanical  execution,  yet  it  was  not  deceased's 
legal  voluntary  act,  and  therefore  could  not  be  pro- 
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prerooatitp.  nounced  for  as  his  will ;  for  which  reason  I  pro- 
nounced against  the  validity  of  the  will  propound- 


Jaljr  3. 


ed,  and  that  so  far  as  appeared  to  me,  the  deceased 
was  dead  intestate,  but  did  not  give  costs. 


Careat  IHj« 
Jolj  8. 

A  party  oos- 
deoiDed  in  the 
ooBta  rwt4trdaii 
procBtnU* 


Taylok  against  Taylor. 

Hughes  had  long  been  assigned  to  give  an  al- 
legation, which  he  neglected  ;  at  last  he  delivered 
one  into  Court,  but  had  not  given  the  adverse 
proctor  a  copy,  as  he  had  been  assigned  to  do ;  it 
was  then  appointed  to  be  debated  the  next  Court, 
upon  which  day  he  pretended  he  did  not  know  the 
adverse  proctor  would  oppose  it,  upon  which  it 
was  put  off  to  this  day,  and  now  he  suggested  that 
the  allegation  was  very  imperfect,  prayed  leave  to 
subduct  it,  and  time  to  Michaelmas  term  to  give 
in  a  complete  allegation,  and  Dr.  Bettesworth,  his 
counsel,  informing  the  Court  that  he  had  seen 
heads  of  such  allegation  and  thought  it  would  be 
material,  I  condenmed  Hughes's  client  in  3/.  6^.  %d. 
costs  retardati  processus^  and  assigned  to  hear 
upon  the  admission  of  the  allegation  the  first  day 
of  next  Michaelmas  term,  provided  such  costs  were 
paid,  and  a  copy  of  the  allegation  delivered  to  the 
adverse  proctor  by  the  caveat  day  in  September 
next,  otherwise  the  cause  to  be  then  concluded, 
and  allowed  him  to  subduct  his  allegation. 
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PREROOATtVB 

Court. 


Gascoyne  against  Chandler.  Ctroat  Day. 

Dr.  Bettesworthy  for  Chandler. — Sabine  Chand-  a  legatee,  btT- 

let,  Esq.  deceased,  died  in  February  1750,  made  !!?nbbtomtiiHi 

a  will,  but  appointed  no  executor  or  residuary  le-  S^,Tt5t 

gatee,  he  left  Mary  Chandler  his  widow,  GeOTge  Jj^J'"*'*^ 

Chandler,  and  Sarah,  now  the  wife  of  Joseph  Gas-  «be  TaiidUj  or  a 

€oyne,  Esq.,  his  children.    Mary,  the  widow,  and  ''mere  the 

Sarah,  the  daughter,  were  the  only  legatees  in  the  S^^J^;" 

will,  or  schedule*    In  May  1760  they  appeared  '^*^'J^*^  * J^^ 

and    renounced    administration   cum    testamerUo,  bate,  the  Lord 

whereupon  it  was  granted  to  George  Chandler  as  waj'^u^  p^- 

son  to  the  deceased.     12th  February  1764  Sarah  S^^lJ^^riat 

Gascoyne  and  her  husband  filed  a  bill  in  Chan^  raiiditjudeter. 

"^  Buneo  QDon. 

eery  against  George  and  Mary  Chandler,  prayed 
a  discovery  of  assets,  payment  of  her  legacy  under 
the  will,  and  distribution  of  the  rest  of  deceased^s 
estate ;  defendants  gave  their  answer  to  the  bit), 
and  then  Sarah  Gascoyne  cited  said  George 
Chandler  to  bring  the  letters  of  administration  into 
this  court  to  prove  the  will  by  witnesses,  or  to 
shew  cause  why  he  should  not  be  pronounced  to 
have  died  intestate,  and  why  administration  should 
not  be  granted  to  her.  She  renounced  both  as 
daughter  and  legatee,  and  thereby  affirmed  the 
will,  and  she  has  likewise  affirmed  it  in  Chancery, 
where  a  suit  is  now  depending ;  and  she  cannot 
legally  proceed  in  both  courts ;  and  therefore  Mr. 
Farrer  has  appeared'  under  protestation,  and  has 
alleged  that  his  client  is  not  lawfully  cited,  and  is 
not  bound  to  answer  in  this  cause. 

Head  an  affidavit  to  prove  the  proceedings  in 
Chancery. 

VOL.  II.  A 
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pjiERocATivE  JDr.  Hay^  for  Gascoyne,  —  Deceased  died  the 
""'      6th  February  1749 ;  left  an  imperfect  schedule, 

^'jLV  ?'^'  therein  gave  6,000/,  to  his  daughter,  it  was  of 
deceased's  handwriting.  We  admit  the  widow  and 
daughter  renounced  administration  with  the  will 
annexed,  as  next  of  kin  and  as  legatee.  Citation 
to  shew  cause  why  deceased  should  not  be  pro- 
nounced to  have  died  intestate,  or  to  prove  the  will 
by  witnesses  ;  her  renunciation  does  not  bar  her 
from  contesting  the  will ;  the  Court  of  iDhancery 
cannot  affirm  or  set  aside  the  will. 

Judgment — Sir  George  Lee. 
I  was  of  opinion  she  was  no  more  barred  by  her 
renunciation  of  the  administration  from  contesting 
the  will  than  a  legatee  is  who  has  received  a  legacy ; 
nay,  that  case  is  stronger,  for  a  legatee  by  accept- 
ance of  the  legacy  does  affirm  the  will,  but  a  renun* 
ciation  does  not ;  and  yet  a  legatee  under  those  cir- 
cumstances is  constantly  admitted  to  controvert  a 
will.  With  respect  to  the  proceedings  in  Chancery, 
her  bill  there,  wherein  she  prayed  payment  of  the 
legacy  under  the  will,  is  inconsistent  with  her  suit 
here  to  set  the  will  aside ;  and  therefore  the  proceed- 
ings in  that  Court  will  be  stayed  till  the  validity  of 
the  will  is  determined  here.  The  Lord  Chancel- 
lor has  often  directed  the  validity  of  papers  to  be 
tried  here,  and  has  stayed  the  proceedings  in  Chan- 
cery, as  he  did  lately  in  the  case  of  Baynall  and 
Sir  Jacob  Dawning.  I  therefore  ordered  Mr.  Far- 
rer  to  appear  absolutely,  which  he  did. 
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Prirooativs 

COORT. 


CoussMAKER  against  Chamberlayne.  *jdy  s*^' 

Dr.  Pin/old,   for  Coussmaker.  —  John  Latton  where  atrattii 
deceased  died  in  November  1727  ;   on  the  30th  wiu*with"«i 
October  1727,  he  made  his  will,  appointed  Samuel  .^rtilTalSISi. 
Wincop,  Esq.,   Sir  James  Edwards,  Bart,   and  *^*^e"win, 
John  Coussmaker,  Esq.  executors  and  residuary  therapweante- 
legatees  in  trust,  gave  60/.  a-year  for  life  to  his  Jtor  oMoot 
brother  William  Latton,   to   his  grand-daughter  Jjkepfotauor 

Frances  Johnson  1000/.,  to  Mr.  Wincop,  j^^^*  i^/l,"*"^!! 
200/.,  and  to  William  Latton,  500/.  to  be  paid  as  by  i«w  to  eium 
hereafter  mentioned ;  gives  all  the  residue  to  the  q^"^***"" 
executors  in  trust,  and  to  the  survivor  of  them, 
and  the  executors  and  administrators  of  the  sur- 
vivor during  the  life  of  his  brother,  and  of  his  (the 
deceased's)  widow,  to  whom  he  gave  for  life  all  the 
produce  of  his  estate  beyond  the  60/.  a-year  to  his 
brother,  and  after  their  deaths,  the  said  legacies 
to  be  paid,  and  then  gave  the  remainder  after  pay- 
ment of  the  said  legacies  to  his  grand-daughter, 
Ann  Chamberlayne.  Mr.  Wincop  alone  proved 
the  will,  the  other  executors  did  not  renounce,  but 
did  not  act ;  John  Coussmaker  survived  the  other 
two  executors,  made  his  will,  and  appointed  his 
son,  George  Coussmaker,  the  party  in  this  cause 
his  executor,  who  proved  his  will ;  deceased's  bro- 
ther died  in  1732,  and  his  widow  on  the  29th  Ja- 
nuary 1754  ;  the  question  is,  whether  administra- 
tion de  bonis  non,  cum  testamento  shall  be  granted  to 
Ann  Chamberlayne,  who  has  no  interest  at  present, 
till  the  particular  legacies  are  paid,  but  who  will 
have  the  particular  interest  in  the  residue,  or  to 
Coussmaker,  the  executor  of  the  surviving  trustee. 

r2 
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p«ii«o«ATivi      Dr.  Bettesworth,  contr^.  — Ann  Chamberlayne 

CODRT. 

1      is  substituted  legatee ;  John  Coussmaker  did  not 

^Wj  »!'^'    prove,  and  therefore  his  son  and  executor  has  no 
privity  with  the  first  testator. 

JupoMENT  —  Sir  George  Lee. 
I  was  of  opinion  that  the  trust  was  coupled  with 
the  executorship,  and  therefore  as  John  Coussmaker 
had  not  proved  the  will,  and  taken  on  him  the 
trust,  it  was  not  transmitted  to  his  representative, 
and  the  real  interest  being  in  Chamberlayne,  (who 
as  administratrix  would  be  equally  subject  to  the 
demands  of  the  particular  legatees  as  Coussmaker 
would,)  I  decreed  the  administration  de  bom  non 
cum  testamento  anntxo  to  her. 

N.  B.  A  mere  trustee  has  no  right  by  law  to 
claim  administration. 


CtTMt  DtJ. 

Jb1j20. 

AiUr  letton  of 
tdniBistrmtion 
hftTe  iitiied, 
the  TiliM  of  an 
Mtateoanoalj 
be  known  from 
the  ioTentorj. 
The  Court 
wfll  be  regi- 
latedbjthein. 
▼entoiy  in  as- 
eertaining  whe- 
ther farther 
•ceurity  maj  be 


Allen  against  Allen. 

Dr.  Harris,  for  John  Allen. — Joseph  Allen  de- 
ceased made  his  will,  and  appointed  his  wife  exe- 
cutrix, and  gave  the  profits  of  his  light-houses  to 
hia  brothers  William  and  John  Allen,  and  to  the 
sons  of  David  Allen,  another  brother  deceased ; 
the  executrix  and  deceased's  brothers  William  and 
John  survived  the  testator,  but  are  since  dead ; 
the  17th  November  1753,  on  the  death  of  the  exe- 
cutrix, administration  de  bonis  non,  cum  testamento 
was  grajQted  to  William  Allen,  one  of  the  sons  of 
David,  who  gave  only  5001.  security  for  his  admi- 
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nistration.    On  the  4th  boss.  Trinity,  1766,  John  iPfttRooATiv^ 
Allen,  a  brother  of  the  administrator,  cited  him  to       ^^**V 
bring  in  the  administration,  to  exhibit'an  inventory,    ^^d  *  »*^' 
and  to  give  better  security.    On  the  3d  July  1766. 
Mr.  Csesar,  proctor  ft>r  John  Allen,  exhibited  an 
affidavit  to  shew  the  security  was  not  sufficient ; 
we  move  that  the  admiuistration  may  be  brought 
in  and  revoked,  unless  better  security  is  given ; 
the  affidavit  proves  the  profits  of  the  light-houses 
to  be  700/.  a-year,  and  that  there  are  6000/. 
arrears  upon  that  account  due  to  testator's  estate. 

Act  of  the  26th  June  1766  read. 

Prays  that  the  administration  may  be  brought 
in,  further  security  given,  and  an  inventory  exhi- 
bited. On  the  contrary,  Altham,  proctor  for  Wil- 
1km  Allen  alleged  that  he  is  willing  to  give  in 
an  inventory,  but  that  he  ought  not  by  law  to  give 
further  security,  unless  it  shall  appear  from  the  in- 
ventory that  the  security  already  given  is  not  suffi- 
cient, and  that  the  administration  ought  not  to  be 
brought  in. 

Dr.  Hay,  for  William  Allen. --^  William  Allen 
was  entitled  to  have  administration ;  the  present 
question  is,  whether  the  administration  shall  be 
brought  into  Court,  on  suggestion  that  the  secu- 
rity is  not  sufficient ;  the  affidavit  is  not  proper 
evidence  in  this  state  of  the  cause,  and  therefore  I 
oppose  the  reading  of  it ;  it  must  appear  upon  the 
face  of  the  inventory,  or  upon  exceptions  to  it 
pleadedand  proved,  that  the  security  is  insufficient. 

Judgment — Sir  Gtoao£  L££. 
I  was  of  opinion  the  affidavit  ought  not  to  be 
read ;  affidavits  are  prcq>er  evidence  to  ascertain 
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^"SoRr^^*  the  value  of  the  estate,  in  order  to  fix  the  quan- 
turn  of  the  estate  before  administration  passes 

^Vaiy  29^'  ^^^^^  seal ;  but  after  letters  of  admmistration 
have  passed,  the  value  of  the  estate  ought  to  ap- 
pear from  an  inventory,  and  if  either  it  shall  ap- 
pear upon  the  face  of  the  inventory,  or  upon  proof 
of  omissions  therein,  that  the  security  is  not  suffi- 
cient, the  Court  will  order  further  security  to  be 
given,  and  if  that  order  is  not  complied  with,  will 
call  in  and  revoke  the  letters  of  administration, 
but  not  before.  I  therefore,  at  present,  only  de- 
creed the  administrator  to  exhibit  an  inventory. 


Sd  SeMioB, 
Miobaeliiimt 

Term. 
Nof  emlMr  24. 


Neagle  against  Cantillon  and  the  Earl  of 

Castlehaven. 


I^jj^j^^  I>r.  Pinfold,  for  the  Earl  of  Castlehaven.  — 
tbera  wu  Kt  Fraucis  Garvan,  Esq.  deceased;  upon  his  death 
1^X4'  several  caveats  were  entered,  but  are  all  dropped; 
of  a  codidi.      Neagle,  who  entered  a  caveat,  proceeds  no  further. 

Cantillon  and  Lord  Castlehaven,  and  the  king  in- 
tervening for  his  interest,  are  now  the  only  parties  • 
commissioners  of  appraisement  in  searching  de- 
ceased's papers  found  a  schedule,  dated  the  30th 
June  1743,  all  written  by  deceased,  wherein  he 
makes  Lord  Castlehaven  executor,  and  gives  all 
the  residue  of  his  estate,  after  payment  of  his 
debts  to  be  distributed  among  the  poor ;  the  com- 
missioners likewise  found  a  book  of  accounts,  in 
the  last  leaf  of  which  is  written  by  deceased  what 
Cantillon  has  propounded  as  a  codicil ;  it  is  dated 
the  26th  August  1749,  by  which  he  gives  Cantil- 
Ion  2,700/.  due  from  him  to  deceased  on  the  balance 
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of  an  account ;  this  codicil  is  opposed  by  Lord  phrrocati  vb 

Castlehaven  and  the  Crown ;  the  deceased's  estate      1 

is  considerably  indebted  to  Lord  Castlehaven  j  all  ^'^Vrm""' 
sides  agree  in  the  necessity  of  having  somebody  NoTemter  24. 
appointed  to  take  care  of  deceased's  estate  imme- 
diately ;  the  will  is  not  disputed,  and  therefore  we 
pray  the  Court  to  grant  probate  to  Lord  Castle- 
haven, the  executor,  who  will  undergo  a  monition 
to  take  probate  hereafter  of  the  codicil  if  it  shall 
be  established ;  or  if  the  Court  will  not  grant  pro- 
bate of  the  will,  we  pray  that  administration 
pendente  lite  may  be  granted  to  Lord  Castlehaven  s 
nominee,  and  not  to  Mr.  Francis,  the  crown's  no- 
minee. Cantillon  does  not  interpose  on  this 
point  further  than  to  pray  that  the  administrator 
may  give  good  security. 

Dr.  Hay  for  the  King.  —  fiy  the  disposal  of  the 
residue  to  the  poor  in  general,  without  specifying 
what  poor,  the  destination  of  the  charity  is  in  the 
crown.  Cantillon  agrees  that  an  administration 
pendente  lite  is  necessary;  Lord  Castlehaven  is  a 
nude  executor,  who  can  only  receive  and  pay  debts 
but  can  make  no  distribution  of  the  residue.  The 
interest  in  the  residue  is  vested  in  the  crown  in  this 
case,  1  Vem.  224.  and  therefore,  administration 
ought  to  be  granted  to  the  crown's  nominee.  Pro- 
bate cannt  be  granted  to  the  executor  of  the  will 
till  the  question  respecting  the  validity  of  the  co- 
dicil is  determined. 

Judgment — Sir  Geoege  Lee. 
I  was  of  opinion,  first,  that  probate  of  the  will 
could  not  be  granted  to  the  executor,  while  a  con- 
test subsisted  about  the  validity  of  the  codicil,  for 
that  being  undetermined,  it  did  not  appear  what 
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MiofaaefaBM 
NoTomborSM. 


ptBRooATivi  was  the  will,  and  the  executors  could  not  take  the 

1     common  oath ;  and  I  knew  no  instance  of  a  pror 

bate  being  granted  under  the  like  circumstances. 
Secondly,  I  was  of  opinion  the  king  had  no  'mter- 
est  in  the  grant  of  the  administration  pendente  Ute. 
The  crown  has  interest  only  in  the  destination  of 
the  residue,  which  must  be  ordered  hereafter  in 
Chancery,  when  the  executor  had  collected  in  the 
whole  estate,  and  paid  the  debts,  &c.,  and  there- 
fore I  decreed  the  administration  pendente  lite  to 
the  nominee  of  Lord  CasUehaven,  the  executor, 
good  security  being  given. 


Korember  S4.   BiTTLESTON,  by  her  Guardiau,  against  GiiArk  (a). 


A  putj  ottuot 
propomid  in- 
•traotioBB  u  tlia 
lut  win  of  atei- 
UtorintbeitBa 
MUM  in  wUoh 
MBtenoeliu 
been  gi?  en  u  to 
n  will  propoaad- 
od,  for  there 
oanoot  be  two 
definitive 
tenoeeiathe 


Dr.  Hay  for  Bittleston.  —  John  Clark,  died 
27th  February  1750,  left  a  widow,  Ann  Clark,  and 
Thomas  and  Elizabeth  Bittleston,  his  nephew  and 
niece,  and  next  of  kin ;  he  was  seized  with  a  palsy 
on  25th  February  1750,  and  lost  his  speech  and 
senses.  Will  of  26th  February  1750  was  pro* 
pounded  by  the  widow,  the  executrix  therein 
named.  The  court  was  of  opinion  upon  the  evi- 
dence that  deceased  was  not  in  his  senses  on  26th 
February,  when  said  propounded  will  was  exe« 
cuted  ;  and  therefore  pronounced  against  it,  and 
that  the  deceased,  so  hx  as  appeared,  was  dead 
intestate,  and  assigned  the  widow  to  declare 
whether  she  would  accept  administration,  in  that 
cause.  The  instructions  for  said  will  were  plead- 
ed and  exhibited,  and  Mr.  Green,  the  writer, 
was  examined  to  them;     Sentence  against  this 


(a)  Vide  supra,  p.  229. 
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will  was  given  on  3d  July  1766,  and  Gheslyn,  Pa*»oflAWTB 

Clark's  proctor,  was  assigned  to  declare  whedier      1 

she  would  accept  administration.  He  can  now  do  ^^'^"" 
nothing  else;  but  instead  of  declaring,  he  desires  K^vembwM. 
leave  to  propound  those  instructions  in  this  same 
cause,  which  is  unprecedented,  and  it  would  be 
very  dangerous  to  allow  it  after  an  examination 
already  had  and  published  upon  those  instruc- 
tions. / 

T>r,  Pinfold t  same  side.  —  They  had  an  oppor- 
tunity to  have  propounded  this  pap^,  but  they 
made  their  option  to  set  up  the  executed  wiU,  and 
must  abide  by  that*  A  poor  man  may  be  harassed 
out  of  his  right,  by  pleading  different  wills  succes* 
sively  •  Deleg.  Buikr  and  Parmenter  (a),  after  sen*^ 
tence  was  given  against  a  will,  Parmenter  would 
have  set  up  another  of  a  former  date ;  but  the 
Court  would  not  suffer  him. 

Dr.  &fnp9cn  and  Dr.  Bettestvorth  for  Clark.  •— * 
The  instructions  were  pleaded  in  the  former  caus«i 
only  as  a  circumstance  to  give  strength  to  the  wUh 
In  givipg  sentence  the  Court  said  he  could  not 
take  notiee  of  the  instructions  so  as  to  pronounce 
for  them  as  a  wiU,  beqause  they  were  not  pro- 
pounded as  such,  and^  it  would  be  very  hard  that 
the  widow,  by  mistake  in  propounding  a  wrong 
paper,  should  be  barred  from  a  possibility  of  set- 
ting  up  the  real  will.  We  could  not  propound 
this  paper  of  instructions  and  the  executed  will 
too.  We  admit  the  general  rule  that  the  same 
feet  cannot  be  pleaded  over  again,  but  this  pa- 
per is  now  offered  diverse  intuitu;  it  was  then 
pleaded  as  an  exhibit,  it  is  now  offered  as  the  de- 

(a)  Butler  v.  Parmenter ^  Vol.  I.  p.  145.  notis. 
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prbeooativi  ceased^s  last  will,  and  any  legatee  might  pro- 
1     pound  it. 

Meliaehnu 
Term, 
Ni»re»b0r34.  JUDGMENT  —  SiR  GeORGE  LeE. 

I  was  of  opinion  Cheslyn  was  not  at  liberty  now 
in  this  cause  to  propound  t}ie  instructions,  for  he 
stood  assigned  to  declare  whether  his  client  would 
accept  the  administration.  Sentence  wa^  given  in 
this  cause  as  to  the  will  propounded;  and  another 
will  could  not  be  set  up  in  the  same  cause,  for  a 
man  might  leave  twenty  different  testamentary 
papers,  and  it  would  be  strange  if  the  executor 
should  be  at  liberty  to  propound  them  successive- 
ly one  after  another,  for  then  suits  would  be  end- 
less, and  there  would  be  twenty  distinct  definitive 
sentences  in  the  same  cause,  which  would  be  ab- 
surd and  impossible.  A  legatee  cannot  set  up  a 
will  after  it  has  been  litigated  between  the  execu- 
tor and  next  of  kin,  and  pronounced  against,  unless 
he  can  shew  the  parties  agreed  to  set  aside  the 
will  by  fraud  or  collusion,  and  so  the  Delegates  held 
in  the  case  of  Lewis  and  Btdkeley  (a)  ;  but  a  legatee, 
if  he  is  afraid  the  executor  will  not  do  justice,  may 
intervene  for  his  interest  pending  a  suit.  These  in- 
structions cannot  be  propounded  in  this  cause ;  but 
the  widow  may  take  out  another  citation  against  the 
next  of  kin  in  a  new  cause,  to  see  these  instruc- 
tions propounded  as  deceased's  last  will,  and 
proved  by  witnesses,  and  then  the  question  will 
come  properly  whether  she  can  propound  them 
after  having  set  up  a  jformer  will  which  was  pro- 
nounced against.  I  said  I  did  not  mean  to  give  a 
determination  now  upon  that  point,  but  I  inclined 
that  she  could  not,  for  she  had  made  her  option,  and 
had  propounded  the  executed  will,  when  she  might 

(a)  LeuM  V.  Bulkelei/t  Vol.  I.  p.  513.  and  190,  notes. 
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have  propounded  these  instructions ;  and  there-  pabbogatitb 
fore  did  not,  at  that  time,  look  upon  them  as  the  de-     .^^^_^ 
ceased's  will.    If  they  had  come  to  her  knowledge    ^^iJI'JJ^'^ 
since  that  suit,  the  case  would  have  been  different ;  ifoTenOm  S4. 
but  as  the  instructions  were  pleaded  and  examined 
to  in  that  former  cause,  it  would  be  very  dan- 
gerous to  suffer  them  to  be  examined  to  again,  and 
would  be  very  vexatious  to  the  next  of  kin  to  be 
harassed  with  successive  suits,  and  therefore  I  re- 
jected Gheslyn's  petition,  and  again  assigned  him 
to  declare  whether  his  client  would  accept  admi- 
nistration. 


Clark  appealed,  but  never  prosecuted  the  ap- 
peal ;  wherefore  the  Delegates  remitted  the  cause. 
The  remission  was  exhibited  in  the  Prerogative, 
4th  Session,  Trinity  Term,  30th  June  1757,  and  I 
assigned  Cheslyn  to  accept  or  refuse  the  adminis- 
tration by  the  next  Court.    ^ 


Hackman  against  Black.  NofmberM. 

Jacob  Hackman  died  intestate;  caveat  entered  a  creditor  bn  • 
by  a  creditor,  who  made  oath  of  his  debt,  and  ^^^  <•  «*"  ft* 
prayed  an  mventory  and  notice  of  the  security  be-  **■*>"  ^  "?>»» 
fore  administration  should  pass  under  seal  to  the  •■  SmiiStri! 

widow.  ,  tionboiid. 

I 

■ 

Judgment  —  Sir  George  Lee.  * 
I  decreed  the  administration  to  pass  under  seal 
to  the  widow,  she  undergoing  a  monition  to  exhi- 
bit an  inventory,  but  refused  to  order  her  to  give 
notice  of  the  security,  because  I  was  of  opinion  a 
creditor  had  nothing  to  do  with  the  administration 
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paBKosATin  bond,  though  Mr.  Stevens,  the  registrar,  said  a  ere-* 

1     ditor  had  lately  a  suit  at  law  (n)  upon  an  adminis^ 

'''twJI"**  tKttion  bond,  and  had  recovered  against  the  sure* 
Ncftmbt^M.  ties,  because  the  administrator  had  not  exhibited 
an  inventory.  But  note,  an  administrator  is  bound 
by  statute  21  H.  8.  c.  5.  to  exhibit  an  inventory, 
and  that  clause  in  the  bond  is  only  in  affirmance 
of  the  law  as  it  stood  before  the  statute  of  distri^- 
buttons. 


NofeiBbtr24.    Pl£RREPOINT  agaitlSt  HoLBECKE  and  DaRLING. 

The  identitj  of  Dv.  Pinfold  (oT  Picrrepoint.  —  John  Pierrepoint 
ij'Si;!?"^"*"  is  executor  of  John  Holbecke,  who  died  22d  De- 
cember 1754.  The  will  is  dated  16th  December 
1754,  attested  by  three  witnesses,  but  was  not 
executed  till  the  19th,  and  there  are  two  codicils 
made  21st  December  1754,  not  dated  or  executed. 

(a)  The  Registrar  may  probabiy  have  alluded  to  the  case  of 
Greenside  and  others  v.  Bensont  decided  by  Lord  Hardwicke, 
and  reported  in  3d  Atkins,  248.  Lord  Mansfield  subsequently 
in  the  case  of  the  Archbishop  of  Canterbury  v.  House^  (Cowper, 
140),  held  not  only  that  the  Ordinary  could  empower  a  creditor 
to  put  an  administration  bond  in  suit,  but  that  it  was  ex  debito 
justitus  to  do  so,  *'  for  (he  adds),  though  a  creditor  has  no  con- 
cern in  the  latter  part  of  the  condition,  namely,  the  distribution 
of  the  surplus  amongst  the  next  of  kin ;  yet  he  is  most  materially 
and  principally  inteiested  in  the  administrator's  delivering  a  true 
inventory,  and  in  the  due  administration  of  the  effects.''  Some 
of  these  expressions  apparently  conflict  with  the  dicta  of  Lord 
Holt  in  Uie  Archbishop  of  Canterbury  v.  Willis,  3d  Salk.  316, 
a  case  probably  very  familiar  to  Sir  George  Lee ;  but  the  result 
to  be  arrived  at  from  the  examination  and  comparison  of  these 
several  cases  seems  to  be,  that  if  k  is  not  conpetent  to  a  creditor 
to^stign  the  nonpayment  of  a  debt  to  him  asa  breach  of  an  ad- 
nlinistration  bond,  it  is  at  least  competent  to  him  to  assign  as  suck 
a  breach,  the  not  delivering  of  an  inventory. 

Vide  also  an  incidents^  reference  to  some  of  the  above  cases  in 
LoidTeiitefden's  judgment  in  the  Archbishop  of  Canterbury  v. 
^Tcq^pen,  8th  Bamewall  &  Gk^wdl,  159. 
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The  will  and  codicils  are  opposed  by  the  widow ;  PtMooAMTB 

draft  of  the  will  was  brought  to  deceased  by  Mr.     1 

Kirkby,  the  writer.  On  16th  December,  the  de-  ^^^"^"^ 
ceased  made  many  alterations  in  it ;  deceased  then  Not««ber  u. 
said  he  would  execute  it ;  Kirkby  told  him  it  ought 
to  be  wrote  over  fair ;  deceased  said  he  was  very 
ill,  and  might  die  before  the  next  day,  and  there- 
fore he  would  execute  the  draft,  which  he  did  in 
the  presence  of  the  same  three  witnesses  who  af- 
terwards attested  Ihe  fair  will.  Full  proof  of  de- 
ceased's approbation  of  the  codicils.  The  wit- 
nesses say  the  will  was  executed  on  or  about  the 
16th  December  1754  ;  intention  of  the  testator, 
approbation  of  the  will  and  codicils,  and  capacity, 
are  fully  proved. 

Dr.  Hay  for  Holbecke.  —  The  fair  will  pro- 
pounded was  executed  on  19th  December  1754, 
but  is  dated  16th  December.  My  objection  to  the 
will  propounded  is,  that  the  witnesses  all  depose 
to  a  will  executed  upon  the  15th  December,  which 
is  the  draft  that  is  not  propounded,  and  so  they 
prove  a  will  which  is  not  propounded,  and  there- 
fore cannot  be  pronounced  for,  and  do  not  prove 
the  will  which  is  propounded. 

Judgment — Sib  George  Lee. 
The  testamentary  witnesses  seemed  to  be  con- 
fused between  the  execution  of  the  draft,  and  of 
the  fair  will ;  but  the  writer  expressly  deposing  to 
the  will  propounded,  and  the  other  witnesses  to  the 
will  now  shewn  them  at  their  examination,  which 
could  be  no  other  but  the  will  propounded,  I  wa3  of 
opinion  the  identity  of  that  will  was  sufficiently 
proved,  and  therefore  pronounced  for  the  will  and 
codicils. 
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FtlROOATIVB 
C0CRT« 


Cause  appealed  :  afterwards  appeal  deserted 
and  the  cause  remitted  by  the  Delegates  on  27th 
January  1767,  for  noa-prosecution,  with  20/. 
ottts. 


MeiHMiaai      Repington  cgainst  Holland  and   Repino- 

S.  TON  {a). 


AdminiitratioB 
with  A  wm  an- 
MZ6d,  gmted 
to  A  widow  fai 
preftrtaoe  to  • 


Aiofldotry 
InlMbgoMr- 
dHjtBtidadto 


with  tko 
wOlMMsad, 
Imooim»I»m 


Mite,  to  be 
oMofot  iaoil- 
lM»tiof  Iko 
effoett  and  ■•• 
ptoviog  tbo 
eitato. 


Dr.  Pinfold  for  Elizabeth  Repington,  deceased  s 
widow.  —  James  Repington  died  in  October  1763, 
in  the  East  Indies,  in  the  station  of  captain  of  a 
troop  of  dragoons  in  the  East  India  Company  s 
service ;  he  left  a  widow,  a  mother,  three  brothers, 
and  a  sister,  but  no  children  ;  made  a  will,  dated 
16th  December  1749,  in  which  he  made  his  wife 
universal  legatee,  and  appointed  her  and  John 
lloUand  executors.     In  1764,  Holland  took  pro- 
bate; on  20th  February  1753,  he  wrote  a  letter 
from  the  Indies,  in  which  he  said  he  had  great 
success  in  increasing  his  fortune,  and  was  now  in 
a  condition  to  do  what  he  had  always  desired,  to 
provide  for  her,  that  she  might  live  comfortably 
the  rest  of  her  life,  and  he  insisted  on  her  taking 
his  brothers  and  sister  to  live  with  her,  and  then 
adds  the  following  clause,  viz.  "  As  we  are  in  con- 
tinual war  here,  I  have  made  my  will,  so  that  if 
any  misfortune  should  happen  to  me,  besides  the 
one  half  of  my  fortune,  which  you  know  who  has  a 
right  to,  I  leave  you  the  other,  except  a  few  lega- 
cies for  my  brothers  and  sister,^  who  I  insist  on 
your  taking  to  live  with  you."    The  mother  called 
Holland  and  the  widow  to  bring  in  the  probate  of 
the  will  of  1 749,  and  to  shew  cause  why  adminis- 
tration, with  this  letter  annexed,  should  not  be 


(a)  Vide  supra,  p.  106« 
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granted  to  her  till  the  will  referred  to  should  be  PKBtoeATin 

CODRT 

brought  from  India.      The  Court  has  pronounced     1 

this  letter  to  be  testamentary,  and  a  revocation  of  ^^^^ 
the  will  of  1749,  and  has  accordingly  revoked  the 
probate  granted  to  Holland.  The  question  now 
is  whether  administration,  with  this  letter,  shall  be 
granted  to  the  widow  or  the  mother.  There  is  no 
residuary  legatee,  and  the  widow  has  the  greatest 
interest,  for  it  is  agreed  the  testator  meant  her  by 
the  words  '*  you  know  who  has  a  right  to'' 

Dr.  Hay  for  Ann  Repington,  insisted  that  the 
mother  was  residuary  legatee,  and  as  such  enti- 
tled to  the  administration,  and  that  she  had  as 
great  an  interest  as  the  widow,  for  the  legacies  to 
the  brothers  and  sister  are  payable  out  of  the 
whole  clear  estate* 

Judgment  —  Sir  George  Lee. 
I  was  of  opinion  the  mother  was  not  a  residu* 
ary  legatee ;  a  residuum  is  something  uncertain, 
which  shall  happen  to  be  left  after  the  debts  and  le- 
gacies are  paid ;  but  here  the  mother  had  a  certainty 
left  her,  viz.  a  moiety  of  the  estate.  Secondly,  I 
was  of  opinion  the  mother  had  less  interest  than 
the  widow,  for  the  legacies  to  the  brothers  and 
sister  were  payable  out  of  her  half;  the  words 
''  except  a  few  legacies,"  &c.  being  directly  an- 
nexed to  her  moiety.  I  further  observed,  that  de- 
ceased by  the  will  of  1749  had  given  his  wife  all, 
and  made  her  executrix,  and  it  did  not  appear 
that  he  had  altered  his  intention  with  respect  to 
her,  but  by  the  improvement  of  his  fortune,  hav- 
ing enough  to  provide  for  her  and  his  relations  too, 
he  had  made  a  new  will  only  to  provide  for  his 
relations;  that  a  widow  under   an  intestacy,  if 


.1 

••• 


256  CASES  DETERMINED  IN  THE 

^*ciw"**  there  were  no  l^al  objectioiis  to  her,  was  to  have 

1      administraticHi  preferable  to  a  mother.     I  there- 

"''xinlr"  ^^^^  decreed  administration,  with  this  letter  an- 
«>««»fc^«-  nexed  to  the  widow,  till  the  original  will,  or 
an  authenticated  copy  thereof  shall  be  brought 
into  Court.  I  observed  that  administration  was 
granted  to  a  residuary  legatee,  because  he  having 
^  only  what  should  happen  to  be  left  after  all 
charges  paid,  was  bound  for  his  own  sake  to  be 
careftil  in  collecting  in  and  improving  the  estate. 


1756. 
c«f6ti  D%j,  Smith  against  Oram. 

▲oowBuwiM  John  Ellis  deceased  made  his  wife  executrix 
^J22'2^*  and  residuary  legatee ;  she  died  before  him ;  he 
litoltote^"  left  two  daughters,  Mary,   the  wife  of  William 

jeotioB  taken  to   Smith,  and  Elizabeth,  the  wife  of Oram  ; 

overraM.'        dcceascd  died  at  Oram's  house,  where  he  had 

lodged  some  time  ;  Elizabeth  Oram  took  adminis- 
tration cum  testamento  to  him  ;  Smith  cited  her  to 
bring  in  the  administration,  and  shew  cause  why  it 
should  not  be  revoked  for  want  of  sufficient  secu- 
rity, and  to  exhibit  an  inventory ;  Oram  brought  in 
the  administration,  and  submitted  to  give  further 
security  if  the  Court  thought  proper  to  order  it ; 
it  appeared  that  the  estate  was  but  about  700/., 
and  the  quantum  of  the  security  was  2,000/.,  but 
it  was  said  the  securities  were  not  worth  that  sum. 
I  ordered  the  sureties  to  be  reported.  Smith 
prayed  a  commission  of  appraisement;  Oram 
named  commissioners,  and  joined  in  the  execu- 
tion of  it,  and  she  being  in  possession  of  deceas- 
ed's effects  was  admonished  to  shew  them  to  the 
commissioners ;  the  commissioners  on  both  sides 
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CavMt  Daj, 
Ju«arj  8. 


certified  that  she  refused  to  shew  the  household  Pt"ooATivi 

Court 

goods,  and  alleged  that  they  were  her  own,  for 
deceased  gave  them  to  her  in  his  lifetime  as  a  free 
gift ;  she  made  affidavit  of  the  truth  of  that  fact, 
and  exhibited  several  affidavits  in  support  of  hers, 
and  she  also  in  her  affidavit  set  forth  what  the 
goods  were,  and  the  value  of  them. 

Smith's  counsel  insisted  that  Oram  was  in  con- 
tempt, that  she  ought  to  have  shewed  the  goods 
and  had  them  valued,  imd  then  made  her  claim, 
and  that  she  ought  to  have  given  in  an  inventory 
setting  forth  the  particulars  and  value  of  those 
goods. 


Judgment  — Sir  George  Lee. 
But  there  being  a  very  probable  evidence  that  the 
deceased  gave  the  goods  in  question  to  his  daugh- 
ter Oram  when  he  left  his  lodgings  and  came  to 
live  with  her,  and  there  being  no  evidence  in  con- 
tradiction, I  was  of  opinion  she  was  not  in  con- 
tempt, and  rejected  Smith's  petition* 


FowNES  against  Ettricke. 


Hiltrj  Term, 
Pebniarj  7. 


I  admitted  an  allegation  pleading  a  pedigree,  ^'^'h^*^^ 
though  the  marriages  of  the  ancestors  were  not  gneadBittodto 
set  forth,  the  latest  of  which  was  about  si^ty  years  STt^l^br^ 
ago ;  but  common  reputation  of  relationship  in  ^J^J^^^ 
such  a  certain  degree,  legitimacy,  and  public  forth, 
ovmings  were  ftiUy  pleaded,  and  also  declarations 
of  persons  now  dead,  who  were  conversant  in  the 
families  of  the  parties,  were  admitted  as  proof  of 
public  reputation  of  relationship  in  the  degrees 
alleged. 

VOL.  II.  8 
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P^Kll0aA7IV« 

Court. 


FebriMrjr/   Ma8K£lin£  aod  Brohier  ^oinst  Harrison* 

SL«rL«w  ^^^  Harrison  made  his  will  the  Ist  October 

htveoeaiedto  1747;  appointed  has  brother  Maurice  Harrison, 

gnntofadnu-  exocutor;  he  afterwards  went  to  the  faast  Indies, 

DutntioM  f»ii.  ^j^^^  jjg  ^^^  Y)ut  first  made  another  will  in  1764, 

M  «e^  "  ^^^  appointed  Maskeline  and  Brohier  executors ; 
nuned  id  a  wui  tho  brotbeo:  as  executor  of  a  former  will,  opposed 
SQoh  admiBit.  this  latter  will,  and  prayed  an  administration  pen- 
iI^te"be*S^t.  ^^^^  ^*^^  might  be  granted  to  a  person  named  by 
Mtl^"**"*  «^  him ;  the  other  parties  opposed  the  grant  of  any 

administration  j9en6b2^e  lite,  and  Dr.  Simpson,  their 
comnsiel  insisted,  first,  that  an  administration  pen- 
dente Ute  could  not  by  law  be  granted  in  any  case 
wiiere  there  was  an  executor,  as  in  this  case  there 
n)iU0t  he  one,  for  if  the  latter  will  wherein  Mai^e* 
line  and  Brohier  are  executors  should  be  set  aside, 
then  the  first  will  wherein  Harrison  is  executor 
would  operate.  Secondly,  in  this  case  there  was 
no  proof  by  confession,  affidavit,  or  otherwise,  that 
the  estate  or  any  part  of  it  is  perishable,  which  is 
essentially  necessary,  Prerogative,  ^Serfftw  against 
Smith,  10th  February  1753. 

Judgment  —  Sir  George  Lee. 
As  to  the  first  objection  made  by  Dr.  Simp«on,  I 
said  that  though  formerly  the  Court  of  Common  Law 
had  held  that  administration  p^>ding  asuit  upon  a 
will  where  there  was  w  executor,  ccmid  not  be 
grantedi,  yet  lately  they  had  been  of  a  difiereat 
opinion,  for  in  B.  R.  4  Geo.  2.  iu  the  case  of  WW- 
aston  and  Walker,  the  whole  Court  upon  conside- 
ration, held  that  such  administration  was  good. 
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T«na, 
Febrauy  7, 


But  a&  to  the  second  point,  I  was  dearly  of  opl-  ^■■^*jy* 
fikm  that  administration  pendente  lite  ought  not  to 
be  granted  without  good  reason,  and  I  had  declare 
ed  so  in  the  case  cited  of  SkUtan  against  SmUk;  (a) 
and  as  in  the  present  case  there  was  no  evidence 
Aat  an  adminaBtsatioB  pendente  lite  was  necessary 
or  wwted  forthe  benefit  of  the  estate,  I  rejected 
Harrisoii's  petition. 


HIQU  COUET  OF  DELEGATES, 


JUDOBS  FEE8EKT. 

Rijglit  HoBOiinble  Sir  Gsobov  Lbs,  Mr.  Joitioe  Cuf  b,  Mr. 
Bcfon  I^pGE,  Sir Ti90M4s  Salui bu&t,  LL.P*  Dr.  Qoluer, 
Dr.  Duc4«|ii&;«  «in<}  Pr.  Smalbboke. 


■»r 


Felmwy  IS, 


WinjNso?^  agnimt  Moss, 


Wilkinson  took  out  a  citation  to  shew  cause  why  4  r^"TLi. 

-        .  •       ^  tide  IB  t  coaron 

a£)Cidty  should  not  be  granted  to  hmi  for  txyo  ae^ts  seat  twuiiiea 
in  a  certain  pew  in  a  church,  in  the  diocese  of  Dyr-  3iStll"w^i 
ham.    Moss  appeared,  and  alleged  that  tho§e  seats  *«»»*y- 
belonged  to  him,  and  were  conveyed  to  him  by 
one  Rippon  for  valuable  consideration  in  1 731,  and 
he  had  ever  since  been  in  quiet  possession  thereof, 
and  Qi^sed  granting  the  faculty.    Wilkinson  al- 
leged they  were  conyeyed  to  him  by  Ann  Woodi- 
mash  in  May  1749,  to  whom  ti»ey  belonged.    On 
the  16th  March  1753,  the  Court  at  Durham  pro- 
nounced  against  Wilkinson,  and  decreed  and  de- 

(a)  Snttan  ▼.  Smitk,  Vol.  I.  p.  207. 

s2 
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HioftCouRY  elared  the  ttoo  seats  in  question  to  Moss.     Wilkiu- 
9P  BtTOATEt.  ^^  appealed  to  York  from  decreeing  the  two  seats 
Ftbrmry  16.   jq  Moss,  whcre  the  sentcuce  was  confirmed ;  he 
then  appealed  to  the  Delegates. 

Dr.  Hay^  his  counsel,  insisted  that  the  sentence 
must  be  reversed,  because  the  Judge  had  decreed 
the  two  seats  to  Moss,  whereas  if  Wilkinson  had 
not  made  out  a  title,  he  could  do  nothing  more 
than  dismiss  the  cause,  and  cited  the  case  of  Dearie 
against  Southwell  (a)  in  the  Arches,  where  I  had 
reversed  the  decree  of  a  faculty  granted  to  one  who 
appeared  only  as  a  defendant  to  oppose  a  faculty 
being  granted  to  one  who  prayed  it. 

Judgment. 

But  the  whole  Court  of  Delegates  were  of  opi* 
nion  that  Wilkinson  had  shewn  no  title ;  that 
Moss  had  a  good  possessory  right,  and  that  the  de- 
cree only  confirmed  Moss's  possession  as  against 
Wilkinson,  but  did  not  give  Moss  an  absolute 
right,  as  the  faculty  in  the  case  of  Dearie  against 
Southwell  did,  and  was  for  that  reason  rightly  re- 
versed. 

The  Delegates  therefore  in  this  cause  confirmed 
the  two  fonner  sentences,  and  condemned  Wilkin- 
son in  60/.  costs. 


N.  B.  Wilkinson  examined  Ann  Woodimash, 
to  prove  that  the  two  seats  in  question  which  she 
had  conveyed  to  Wilkinson  in  1748,  were  bought 
by  Moss  of  Rippoii  in  1731,  in  trust  for  her.    But 

(a)  Vide  suprii,  pp.  93.  1 19. 
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the  whole  Court  was  clearly  of  opinion  she  was  H*«"Co«fcT 

..              xJI«l_                         •                        t       m             ^                    .                <■  OfDBLtOATES. 

interested  m  the  question,  and  therefore  rejected  . 

her  deposition.  Ftbrwry  w. 


PREROGATIVE  COURT  OF  CANTERBURY. 


Le  Briton  against  Le  Quesne.  Aprils. 

Nicholas  Le  Quesne,  of  Jersey,  bachelor,  died  The  Tr«M«rar 
in  October  1746»,  made  his  will  in  September  1746,  fasM  to^'thL 
appointed  his  brother  John  Le  Quesne  executor,  J^^^if  *,g„ 
(who  proved  the  will  in  the  proper  Court  at  Jer-  "j?  *'**.{J'*'**^^ 
sey,)  and  gave  the  residue  of  his  estate  to  his  sis-  in  j«rMj. 

ters  Elizabeth  and Le  Quesne ;  the  deceased  t^V^^ 

was  a  mariner,  and  had  wages  due  to  him  at  the  J^^*^,**. 
Pay-Office,  London,  which  the  treasurer  of  the  fM«»d»iM«. 
havy  refused  to  pay  upon  the  probate  at  Jersey,  and  iammto  mm^ 
the  executor  had  not  proved  the  will  in  the  Preroga-  l?yi!'coart.'*No 
tive  Court.     Elizabeth  Le  Quesne  as  a  residuary  ^''•^JJJI^^' 
legatee  took  out  letters  of  request  to  the  magistrates  bim,  m  adai- 
at  Jersey  to  cite  the  executor  to  accept  or  refuse  tgtiammio^' 
probate  in  the  Prerogative  Court,  or  to  shew  cause  JU^'JJU  JJJJ?" 
why  administration  cum  testamento  should  not  be  ***"y  legttw. 
granted  to  her,  and  she  brought  the  will,  or  an  au- 
thentic copy  of  it  into  Court ;  the  magistrates  at  Jer- 
sey refused  to  execute  the  letters  of  request,  and 
returned  that  no  inhabitant  of  Jersey  ought  to  be 
cited  by  any  ordinary  but  the  bishop  of  Winches- 
ter, and  that  the  appeal  from  him  lay  only  to  the 
king  in  council.     Elizabeth  then  prayed,  and  I 
granted,  a  decree  against  the  executor,  to  be  hung 
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'*  cS^e"^'  on  the  Royal  Exchange,  which  beijig  duly  terved 

1     and  continued,  tod  no  appearance  given  for  tb« 

^A^asT^'  executor,  I  granted  administration  with  thd  wiU 
annexed  to  Elizabeth  Le  Quesne,  as  being  a  resi- 
duary legatee. 


April  8. 


An  •dmiDistra- 
tion  d«  homt 
gnmled  to  a? 
oredkor  after  a 
oitatioB  Mrred 
OD  iba  Rojal 
BzrfMinge* 
Bgtitaft  a  i0D 
and  abotlier 
ervditor  who 
had  taken  not 
an  admiaifltrm* 


Gordon  against  Eyre  and  Deak. 

George  Nicholas  Eyre,  Esq.  died  in  1713,  a 
widower  intestate ;  left  Charles  Chester  Byre,  his 
only  child,  a  minor;  in  1714,  John  Chamber- 
layne^  his  guardian,  renounced  the  admiaistration 
on  behalf  of  the  minor,  and  it  was  granted  to 
Alexander  Dean,  a  creditor ;  Daniel  Hugh  Gar* 
don  made  oath  that  deceased  died  indebted  to  him 
10/.  10^.  by  note  of  hand,  and  100/.  by  decree 
in  Chancery,  and  that  he  had  sought  for  the  said 
son,  and  Dean  the  administrator,  for  four  years 
past,  and  had  not  been  able  to  find  them,  but  wat 
informed  they  were  both  dead ;  whereupon  Grordoa 
took  out  a  citation,  which  was  served  on  the  Royal 
Exchai^e  against  the  son,  and  the  said  Dean,  to 
bring  in  an  inventory  if  living,  or  if  dead,  against 
their  representatives,  to  shew  cause  why  adminis* 
tration  de  bonu  should  not  be  granted  to  him ;  there 
being  no  appearance,  I  decreed  administration  dc 
bonis  non  to  Gordon. 


A|»rilS. 


Si&  Edward  Hawke  ooMri  Omnes. 


John  Bladen,  U^utenant  of  a  man-of-war»  died 


Adminiatration 
to  a  creditor 

afteraiMrWoe  ^  bftchdor  intestate*    Sir  Edward  Hawke  made 

on  the  Rojal 
Bsobaogo. 
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affidavit  that  he  wasr  a  creditor  to  the  ifeceased,  that  ^*«*^^"'* 

he  had  enquired  and  conld  not  hear  of  any  relations      1 

the  deceased  had,  and  believed  he  had  none,  and  ^^JJJa^^' 
therefore  prayed  a  decree  to  be  hung  on  the  Royal 
Exchange,  ca^ri  amnes,  to  shew  cause  why  ad- 
ministration should  not  be  granted  to  him  as  a  cre- 
ditor ;  the  decree  was  duly  served,  and  nobody 
appearing,  I  decred  administratioE  to  Sir  Edward 
Hawke^  as  being  a  creditor  to  deceased. 


ARCHES  COURT  OF  CANTERBURY. 


Fitzgerald  against  Ladt  Mary  I^itzoerald.  tm^^, 

Jnne  14. 

Lady  Mary  brought  a  suit  in  the  Consistory  of  Acontenpt 
London  against  George  Fitzgerald,  Esq.  for  a  diy  nated  from  the 
voFce ;  in  the  course  of  the  cause  he  was  in  the  Con-  LorfliS  tow 
sistory  and  the  Arches  (where  it  was  removed  up-  ^"J^JJi 
on  his  appeal  upon  a  grievance,  and  retained  by  peoded. 
hef  consent);,  condemned  in  the  Consistory  in  100/. 
for  alimony^  and  65/*  for  costs,  and  in  the  Arches, 
in  120/.  costs,  for  whichsnms,  they  not  being  paid, 
he  was  excommunicated  three  times,  and  was 
once  signified;    the  question  was,  whether  he 
being  in  contempt  and  excommunicated  the  ad- 
mission of  an  allegation  offered  by  him  in  his  de- 
fence, and  which  was  signed  by  his  counsel,  could 
be  debated  at  his  petition  ?    In  order  to  purge  his 
contempt,  he  made  an  affidavit  that  he  bad  not 
money  to  pay  according  to  the  several  orders  of 
the  Courts, — that  his  ecmtumacy  was  not  ti^iiotery 
bot  arose  from  his  poverty,  — that  he  would  eem* 
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ply  with  all  the  orders  of  the  Court  as  soon  as  be 
was  able,  set  forth  what  money  he  had  received 
and  how  it  was  expended,  and  swore  that  he  had 
but  120/.  which  was  the  sum  last  taxed,  and  of- 
fered to  pay  that  sum  to  Lady  Mary,  or  her  proc- 
tor, with  the  contumacy  fees  thereto.  She  made 
an  affidavit  that  she  had  nothing  but  what  her 
friends  gave  her,  and  insisted  that  he  could  not 
be  heard  till  he  had  purged  all  his  contempt  and 
was  absolved,  but  did  not  deny  the  facts  in  his 
affidavit,  and  she  prayed  the  cause  to  be  con- 
cluded. 


Judgment  —  Sir  George  Lee. 
I  was  of  opinion^  that  as  his  contempts  did  appear 
from  his  affidavit  to  arise  from  inability  to  pay  the 
money,  the  effect  of  those  decrees  against  him 
ought  to  be  suspended  till  he  was  able  to  obey 
them ;  and  as  he  was  ready  with  an  allegs^tion, 
which  his  counsel  had  signed,  it  would  be  unjust 
to  hear  this  cause  ex-parte,  and  deprive  him  of  a 
possibility  of  making  his  defence,  and  therefore  di- 
rected Mr.  Gostling,  his  proctor,  to  pay  or  make 
a  tender  to  Mr.  Farrer,  her  proctor,  of  1 20/.  with 
the  contumacy  fees  thereon,  as  he  had  offered  in 
acts  of  Court,  &nd  assigned  to  hear  on  the  admis- 
sion of  Mr.  Fitzgerald's  allegation  the  next  courts 


J»Mi4.  GooDALL  agaimU  Goodall. 

idiow^to^bT*  Mr.  Goodall  brought  a  suit  against  his  wife  for 
read  ia  coDtrt-  adultcry ;  the  libel  was  admitted  and  witnesses 
legaUop  of"*  '  examined.  She  gave  in  an  allegation  of  faculties, 
FaoQiuei.        J^  which  she  admitted  she  had  a  separate  estate 
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of  46A  a  year,  but  said  her  father's  executrix  would      ARonu 
not  pay  her  any  of  the  income  of  it.    The  hus-  *^' 

band's  counsel  offered  to  read  his  affidavit  as  to  ™^7  '{^» 
the  value  of  his  income  in  contradiction  to  the  al* 
legation,  but  I  was  of  opinion  the  affidavit  could 
not  be  read,  and  admitted  the  allegation,  and  con- 
demned him  to  pay  her  costs,  but  decreed  nothing 
as  to  alimony  till  the  proofs  were  before  the  court. 


Butler  against  Dolben,  calling  herself  Butler.      j«Mi4. 


Mr.  Butler,  son  of  John  Butler,  of  Warming-  JJUff^ J, 
hurst  Park,  in  Sussex,  Esq.  a  minor,  aged  about  22!j"!J|i|*L 
eighteen,  was  married  (as  suggested)  to  Mrs.  ccnuiiiMtfyof 
Dolben,  in  parts  beyond  the  sea ;  the  father  being  Si^  "^ud 
desirous  to  annul  the  marriage,  and  it  being  doubt- 
ful whether  she  was  to  be  deemed  a  resident  of  the 
commissaryship  of  Bucks  in  the  diocese  of  Lincoln, 
where  she  lived,  or  of  the  diocese  of  London, 
she  being  actually  at  this  time  a  prisoner  in  the 
Fleet,  by  a  commitment  of  the  Lord  Chancellor,* 
for  marrying  a  ward  of  that  Court :  Mr.  Butler 
obtained  joint  letters  of  request  from  Dr.  Simpson, 
Chancellor  of  London,  and  Dr.  Bettesworth,  Com- 
missary of  Bucks,  praying  the  Court  of  Arches  to 
take  cognizanee  of  the  cause,  and  to  cite  her  to 
answer  in  a  cause  of  jactitation  of  marriage  to  John 
Butler,  the  fSather,  and  natural  guardian  of  the  minor. 
The  cause  being  new  in  two  points,  first,  as  to 
the  letters  of  request  being  granted  jointly  by  two 
judges ;  and,  secondly,  as  Mr.  Butler  sued  in  his 
own  right,  as  father  and  guardian  by  nature,  and 
not  as  guardian  elected  by  the  minor,  and  assigned 
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Amwm 

Con  ST. 


Ttnv, 
14. 


by  the  Court,  I  would  not  decree  a  eilation  but  in 
open  court,  where  I  took  notice  of  the  novelties  in 
thi»  case,  and  accepted  the  letters  of  request, 
quatenui  only,  which  i  directed  to  be  taken 
down  in  dcta^  and  decreed  a  citation  as  prayed, 
but  declared  I  should  be  ready  to  hear  any  ob- 
jections the  defendant,  when  she  appeared,  would 
make  to  the  citation,  and  the  jurisdiction  of  the 
Court  as  founded  on  these  joint  letters  of  request. 
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Wrioht  against  RuTHERFoaD  and  Others* 


Dr.  Hay,  for  Jane  Wright  —  Jdin  Price,  de- 
ceased, left  Jane  Wright^  widow,  formerly  the 
wife  ci  Robert  Wright,  his  sister  of  the  whole 
bloody  and  Martha  Rutherford,  his  sister,  <tf  the 
half  bloodi  made  his  will  7th  March  1734,  at* 
f^^i^^  tested  by  three  witnesses,  gave  thereby  his  plan- 
^<^^  pjw|«-  tations  in  Barbadoes»  with  all  his  negroes  thereon, 

without  impeachment  of  waste,  to  his  sister,  Jane 
Wright,  then  the  wife  of  Robert  Wright,  xe- 
mainder  to  said  Robert  for  life,  remainder  to  their 
issue  male,  remainder  to  their  issue  female,  re* 
mainder  to  his  own  right  heirs  for  ($ver,  and 
made  Jane  Wright  executrix.  On  13tb  Feb* 
ruary  1743,  be  made  and  duly  executed  another 
will,  whereby  he  revokes  all  former  wills,  and 
leaves  his  plantations  and  aU  the  rest  of  his  estate, 
real  and  personal,  to  trustees,  for  the  sole  use  of 
Jane  Wright,  during  her  coverture,  exclusive  of 
her  husband,  and  after  the  death  of  her  husband. 
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givw  the  reondiider.  to  lier  atid  her  heirt  tar  €^er^  '*govrt**^ 

tad  appointed  the  tnistees^  John  Briasdea  and      1- 

John  Dighton,  exeoutora«  The  testator  died  ^3d  ^^  I;|^ 
February  1766.  Robert  Wright  died  before  hink, 
and  left  only  one  child  by  his  said  wife,  viz. 
Charlotte  Tyrrell,  widow,  a  minor.  Jane  Wright 
entered  a  caveat.  The  executors  appeared  and 
renounced  probate.  Tyrrell  appeared  by  her 
guardian  to  set  up  the  first  and  oppose  the  last 
will.  The  question  now  is,  whether  Tjrrrell  has 
any  interest  under  the  first  will  to  oppose  th6  last 
will  in  this  Court  with  respect  to  the  pecsonal  et« 
tate«  She  has  no  interest  by  the  first  wiU  ia  the 
personal  estate,  but  has  only  a  reversionary  i»* 
Merest  in  the  plaatations  at  Barbadoes^  «Ad  the  ne« 
groes  thereon^  which  by  the  laws  of  thM  island  axe 
jail  real  estate.  The  Act  of  AsseinUy  <^  Bai;badocs 
in  November  1668,  declares^  negroes  belongiilg  to 
a  plantation  to  be  real  estate,  and  that  isoonfiirmed 
'  by  another  act  in  1672,  which  declares  that  ne|;roes 
shall  be  personal  estate  for  payment  of  debtor  bnt 
not  to  any  other  purpose. 

Dr.  Betkfwarth,  for  Tyrrell.  —  It  is  not  alleged 
that  those  acts  of  Assembly  have  been  confitmed 
by  the  king,  and  if  not,  they  are  of  no  foxee,  but 
if  they  are  valid^  it  is  too  late  to  mafae  the  objection 
now,  for  on  the  18th  of  April  last,  TyrwU's  proctor 
was  assigned  to  declare  whether  to  opposed  the 
latter  will  or  not. 

#  _  , 

JcjDOMENT-^Sia  GfioaoB  Lee. 
I  was  of  <^nion  the  olgection  did  not  come  too 
late,  for  tat  nan  interest  might  be  objected  at  any 
lime,  but  more  especially  before  issue  joined^  and 
thai  by  the  laws  of  Barbadoes,  n^proes  bekngkig 
to  a  plantation  are  gleba  adscriptitii,  and  are  paft 
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PRBRooATivi  of  the  real  estate,  and  therefore  pronounced  against 
"*''      the  interest  of  Mrs.  Tyrrell  to  oppose  the  last  will 
'^i  w""'   ^^  ^^^  Court,  she  having  no  interest  under  the 
first  will  in  the  deceased's  personal  estate. 


J"* *••  Pearson  against  Gamon. 

t^lt^  bk  ^^^^  Hemming  is  the  deceased ;  Richard  Gamon 
jj^jl^^^  is  his  executor.  In  April,  1755,  Pearson,  acredi- 
a  bai  ordb-  tor  by  bond,  cited  Gamon  to  bring  in  an  inventory 
^^bl^^  and  to  take  probate ;  he  brought  in  a  declaration 
22^**tCr  '^  which  he  said  that  the  deceased  carried  effects 
c^«t.  with  him  abroad,  of  which  he  could  not  then  give 

any  account,  but  would  when  he  received  any.  No 
objection  was  taken  to  the  declaration,  and  Gamon 
was  dismissed.  In  May  1755,  Pearson  filed  a 
bill  in  Chancery  against  Gamon,  for  a  discovery 
of  deceased's  assets,  to  which,  in  July  1755, 
Gamon  answered,  and  that  cause  is  now  depend- 
ing in  the  Court  of  Chancfery.  Pearson  again 
cited  Gamon  to  give  an  inventory  in  the  Pre- 
rogative Court;  Gamon  appeared  under  protest, 
and  alleged  that  Pearson  had  made  his  option  by 
filing  a  bill  for  a  discovery  in  Chancery,  and  that 
he  ought  not  to  be  harassed  in  both  courts  for  the 
same  matter,  and  prayed  to  be  dismissed  with  costs. 
Pearson  replied,  that  Gamon  had,  since  filing 
the  said  bill,  had  an  account  of  deceased's  effects 
from  abroad,  that  he  could  not  have  a  full  dis- 
covery of  said  effects  under  his  present  bill,  but 
must  amend  it,  which  would  be  in  nature  of  a  new 
bill,  and  therefore  that  the  matter  was  a  res  integra, 
"  and  he  was  at  liberty  now  to  proceed  in  this 
Court. 
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Judgment  —  Sir  George  Lee.  p«««oo*tit» 

But  as  there  was  now  a  bill  for  discovery  of  de-      1 

ceased's  assets  depending  in  Chancery,  I  was  of  ^jJJJ'^J^' 
opinion  it  was  not  a  res  Integra ;  that  he  had  de- 
serted this  Court  where  he  had  originally  begun, 
and  had  made  his  option  to  proceed  in  Chancery, 
and  could  not  revert  to  this  Court  while  that  suit 
was  depending.  I  therefore  rejected  Pearson's 
petition,  and  condemned  him  in  I/.  6^.  8^.  costs. 


Clark  against  Clark  and  Others.  luw  le. 


George  Clark,  a  freeman  of  London,  subject  to  "^ 
the  custom,  died  intestate,  left  no  children,  but  9i 
left  a  widow,  Hester  Clark,  who  is  entitled  by  S^t^^U' 
the  custom  to  one  moiety  of  his  personal  estate^  4iSSibSki>?t 
and  to  half  the  other  moiety  also  by  the  statute  of  •^^  ^  f^- 
distribution,  and  he  also  left  a  sister,  Hester  Tay-  d«Mi. 
lor,  widow,  and  several  nephews  and  nieces,  who 
are  entitled  to  distribution.      Taylor  entered  a 
caveat  and  prayed  a  commission  of  appraisement, 
in  which  the  deceased's  widow  joined.     Taylor 
now  prays  that  the  expences  of  the  commission 
of  appraisement  may  be  paid  out  of  the  estate. 
Clark  opposes  it  on  suggestion  that  the  estate  is 
insolvent,  in  which  case  the  court  never  orders 
expences  to  be  paid  out  of  the  estate,  because  it 
would  injure  creditors. 

Judgment  —  Sir  George  Lee. 
I  decreed  the  expenses  of  the  commission  of 
appraisement  to  be  paid  out  of  the  estate  before 
distribution,  in  case  it  shall  hereafter  appear  that 
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^•n^A*Br<  ihete  is  any  estate  remaining  to  be  diatributed 
1.     after  all  the  just  debts  are  discharged. 

Sum  10. 


Ti«aijTm»  Rdeves  against  Glover  and  Others. 

m»''M'..      Viniam  Finct,  died  5th  December  1755,  made 


piv«r  his  will  dated  20th  June  1743,  Mrs.  Reeve  execu- 
tor,  she  propounded  that  will  and  three  codicils, 
A.  B.  C. ;  Mrs.  Puddephat,  one  of  deceased's  next 
of  kin,  and  a  legatee  in  a  latter  as  well  as  said  will, 
propounded  a  schedule  wrote  by  deceased  in  July 
1752,  above  three  years  before  his  death;  it  con- 
tains real  as  well  as  personal  estate,  not  exe- 
cuted, JVfrs.  Reeves  is  appointed  executrix  therein, 
but  no  residuary  legatee  is  named ;  upon  debate 
of  the  allegation  propounding  this  schedule,  it  was 
urged  that  it  ought  to  be  rejected,  because  a  paper 
under  the  above  circumstances  could  not  operate 
to  revoke  9  former  executed  wilL 

Judgment  —  Sir  George  Lee. 
But  I  was  of  opinion  the  facts  ought  to  appear 
before  the  court  to  found  any  observations  that 
could  arise  in  point  of  law.  Possibly  this  schedule 
might  not  revoke  the  executed  will,  but  might  well 
consist  with  it  when  they  came  to  be  considered 
together,  and  therefore  I  admitted  the  allegation. 


janess.  Bradshaw  agomst  Bradshaw. 

V^^^  Rcfeert  Brasbaw  died  a  baebelcnr,  made  his  will 

iid«e"  iaoiidt  and  appoimed  his  mother,  Elizabeth  Bcadsha^w, 

•owl  eirtHter*  sole  cxeovtrix,  gave  her  a  legacy  of  500/.  abso- 
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liitely,  and  densed  to  her  a  anessmge  mkh  Ae  n««o«ATra 

appurtenances,  &e«  for  life,  aad  tkea  gave  to  bet     1 

the  use  and  interest  of  his  plate,  furniture,  money,  ^^^g"» 
stocks,  and  all  the  rest  and  residue  of  his  personal 
estate  for  life ;  and  the  remainder  after  her  death 
of  all  such  effects  and  residue  he  gave  to  his  cou- 
sin Thomas  Bradshaw,  his  heks  &c.  for  ever* 
Thomas  Bradshaw  cited  her  to  bring  in  an  inven- 
tory «nd  ibQcount;  she  gftve  in  one  setting  forth 
tke  particulars,  but  not  the  appraised  value  of  any, 
wd  said  she  had  sold  part  of  tkit^  plate  lud  stocks, 
but  did  not  wt  fprth  to  whom,  nor  the  value  there^ 
of.  TJhomias  insisted  that  all  the  effects  ought  to  ^ 
be  appraised,  and  the  particular  vsdue  of  each 
thing  to  be  specified  in  the  inventoiy.  Elizafaedi's 
cwnsel  urged  that  as  the  will  was  Wjordel,  all  the 
specific  things  mentioned  tbereiii  belonged  afaso* 
Itttoly  to  bi^,  and  that  only  the  residue  eisQlusive 
pf  them  was  given  to  Thomas,  and  therefoie  she 
ought  not  to  set  forth  the  value,  fw  otherwise  the 
words  ''  and  the  rest  wd  residue"  wcidd  be  use-^ 
less. 

JUP^M£NT< — Sia  <J£0|IG£   LeE. 

But  I  was  of  opinion  that  the  words  ^*  rest  and 
residue"  were  usefiil  to  take  in  his  whole  personal 
estate,  in  case  anything  should  be  oimtted  in  the 
ffnuvieraitian  of  p^c«lar9>  and  tihat  the  teslator 
gfiffe  her  only  fi>r  life  the  i»e  of  specific  &lngik^ 
wA  thie  interest  of  bis  saoiiey,  Mocks,  &c.,  aiid  «ho 
)ukd  no  power  toalienMe  any  part  timreof ;  on  the 
eoi^trary,  that  Ohancery  would  coniipel  her  to  giro 
security  that  ev^ry  thing,  or  the  vahie  thereof,  rea-^ 
so&able  wear  and  tear  being  aUowed,  should  be 
forthcoming  at  her  death.  I  therefore  directed 
that  the  plate,  goods,  &c.  should  be  appraised. 
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PftBRooATivi  and  that  she  shoald  give  in  a  further  inventory 
1     specifying  the  value  of  each  particular. 


Trimtj  Term, 
JuDe  10. 


iSM  10. 


ABallagatiM 


lobedale  ad* 
■ittod. 


Cunningham  against  Ross. 

Elizabeth  Cunningham,  who  claimed  to  be  the 
widow  of  David  Cunningham,  M.  D.,  gave  in  an 
allegation  propounding  a  testamentary  schedule  or 
will,  in  which  the  deceased  gave  to  the  said  Eliza- 
beth all  his  bills,  bonds,  &c.  belonging  to  him, 
lying  in  the  lodgings  he  possessed  in  the  house 
belonging  to  Mr.  Smith. 

On  debate  of  this  allegation.  Dr.  Hay  in- 
sisted that  the  allegation  ought  to  be  rejected, 
for  Elizabeth  had  no  testamentary  interest,  be- 
cause the  devise  was  void ;  deceased  having  no 
effects  at  his  death  in  the  house  of  Mr.  Smith,  and 
cited  2  Vem.  case  of  the  Earl  and  Countess  of 
Shaftesbury^  the  testator  devised  to  his  wife  all  bis 
goods  that  should  be  in  his  house ;  before  his  death 
he  removed  all  the  goods  from  said  house ;  held 
the  devise  was  void. 


Judgment  —  Sir  George  Lee. 
But  I  was  of  opinion  this  case  differed  from 
that,  for  there  the  testator  devised  all  his  goods 
that  should  be  in  his  house^  which  implied  that 
should  be  there  at  his  death,  but  in  the  present 
case,  the  words  were  only  descriptive  of  what 
the  testator  meant  to  bequeath,  and  therefore  it 
was  immaterial  whether  they  remained  at  Smith's 
house  at  the  time  of  his  death  or  not.  I  admitted 
the  plea. 
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PSBROGATIVt 
COUBT. 


Hay  against  Mullo  (a.)  TrinitjTerm, 

Jane  23* 

George  Hay,  mariner,  dying  in  1 749,  a  bache-  a  mariner's 
lor,  left  a  mother  and  two  sisters  living  in  Scot-  SeL'lISnJif 
land;    on  the  14th  May  1737,  he  with  his  own  S^LlIde tow- 
hand  filled  up  the  blanks  of  a  printed  will,  and  o""  •*•»>*• 
executed   it  in  presence  of  two  witnesses ;  ap- 
pointed David  Mullo,  with  whom  he  then  lodged 
executor  and  universal  legatee ;  in  December  1750, 
Mullo  took  probate;  in  Michaelmas  Term  1752. 
the  mother  cited  him  to  bring  in  the  will  and  prove 
it  by  witnesses;  he  propounded  it,  and  fully  proved 
the  factum  of  the  will ;  the  mother  did  not  plead 
but  cross-examined  the  witnesses.  William  Gilles- 
pie, the  only  surviving  testamentary  witness,  said  he 
had  been  witness  to  a  will  and  power  from  deceased 
to  Mullo,  and  on  interrogatories,  that  he  believed 
deceased's  circumstances  were  not  great  in  May 
1737,  that  he  was  then  mate  of  a  ship,  but  after- 
wards became  a  master,  that  he  (the  witness)  does 
not  know,  nor  ever  heard,  but  believes  said  will 
was  made  to  secure  a  debt  to  Mullo,  as  deceased 
had  lodged  some  time  at  MuUo's  house,  and  re- 
spondent has  heard  Mullo  say  deceased  was  in- 
debted to  him  ;  the  counsel  for  the  mother  admit- 
the  factum  of  the  will,  but  insisted  it  was  void  as 
being  made  to  secure  a  debt. 

Judgment  —  Sib  George  Lee. 
But  as  there  was  no  proof  that  the  will  was 
made  to  secure  a  debt,  but  rested  only  on  the  be- 

(a)  A  report  of  this  case  is  given  in  the  notes  to  the  case  of 
Zacharias  v.  ColUs,  3  Phill.  194. 

VOL.  II.  T 
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Trinitj  Term, 
June  23. 


^"covtV^^  lief  of  the  witness,  and  on  the  contrary,  it  was 

proved  by  two  witnesses  that  the  deceased  a  short 
time  before  his  death  had  expressed  a  great  es- 
teem, regard,  and  friendship  for  Mullo,  and  said 
his  will  and  power  were  there  and  that  he  had 
made  a  will  in  favour  of  Mullo,  and  in  fkct  had 
suffered  the  will  to  subsist  for  above  twelve  years, 
though  he  was  often  in  England,  and  might  have 
revoked  it  if  he  had  intended  that  his  relations 
should  have  his  effects ;  I  pronounced  for  the  va- 
lidity of  the  will. 


Jane  24. 

The  right  to  an 
adminiftntion 
eonteeted  bj 
two  persons, 
eseb  asserting 
"herself  to  be  the 
widow  of  tbe 
deeensed,  gnnU 
ed  to  the  one 
whose  marriage 
was  expressly 
proTcd  bj  two 
witnesses 
against  whom 
there  was  no  es- 
itiaiexoep- 


tion. 

A  legal  mar- 
riage oannot 
be  inferred 
from  mere  oo« 


where  the  actoal 
fcot  of  on  earlier 
marriage  is 
proved. 


Tatlor  against  Taylor. 

Dr.  Hay 9  for  Ann  Taylor  alias  Addis.  — Tho- 
mas Taylor  died  intestate.  1st  sess.  Michaelmas 
1753,  Hughes  alleged  Mary  Grant  alias  Taylor  to 
be  deceased's  widow,  and  prayed  administration. 
Alexander,  for  Ann  Addis  alias  Taylor,  alleged 
Smd  prayed  the  same ;  both  interests  denied  and 
propounded.  Ann  pleaded  that  on  or  about  the 30th 
June  1738,deceasedandshe  went  together  to  ahouse 
kept  by  Wheeler  in  Turn-again-lane,  in  the  parish 
of  St.  Sepulchre,  and  were  lawfully  married  by 
Walter  Wyatt,  clerk,  in  presence  of  Samuel  Grout 
and  others.  Mary  pleaded  that  deceased  and  she 
were  married  at  the  Fleet  on  the  6th  September 
1747.  The  question  is,  which  is  the  lawful  widow. 
3d  sess.  Easter,  1754,  Hughes  pleaded  a  marriage 
between  deceased  and  one  Isabella  Noble,  at  the 
Fleet,  on  the  10th  April  1736,  and  that  deceased 
Kved  with  her  ias  his  wife  after  1738,  and  that  she 
died  before  the  6th  September  1747;  we  pleaded 
contrary,  that  deceased  was  bom  in  June  1721, 
and  was  therefore  but  15  years  old  in  1736 ;  and 
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that  Isabella  Noble  was  then  the  wife  of  Jacob  pmw)«ativi 

Johnson,  and  was  maried  to  him  the  5th  February      — 

1734-5.  We  do  not  deny  deceased  lived  with  '''jJJfeaT** 
Noble,  but  we  insist  they  have  not  proved  de- 
ceased's marriage  with  Noble ;  they  have  pleaded 
deceased  was  bom  in  1714;  the  principal  question 
is,  whether  Ann  Addis  has  proved  her  marriage  to 
deceased  in  1738.  Samuel  and  Mary  Grout  swear 
they  were  present  at  the  marriage  of  deceased  and 
Ann  Addis  in  1738,  and  that  they  also  were  mar- 
ried at  the  same  time  and  place,  and  that  Samuel 
Grout  gave  Ann  Addis  to  deceased  in  marriage, 
and  that  after  their  marriages  they  all  went  toge- 
ther to  the  house  of  one  Richardson,  the  Coach 
and  Horses  in  Kent-street,  where  they  all  lay  that 
nighty  and  that  deceased  and  Ann  afterwards  lived 
together  as  husband  and  wife  with  her  mother  for 
above  a  year,  and  then  they  parted.  We  admit 
that  deceased  did  improperly  cohabit  with  Noble 
and  with  Mary  Grant,  and  had  children  by  tbem, 
but  during  the  time  of  said  cohabitation,  he  often 
owned  he  was  married  to  Ann,  by  whom  he  had  a 
child  still-born ;  deceased  was  a  lighterman,  and 
kept  a  public-house,  and  was  a  person  of  an  indif- 
ferent character ;  he  died  the  22d  October  1753  ; 
the  questions  will  be,  whether  we  have  proved 
that  deceased  married  Ann  Addis  in  1738,  and 
whether  they  have  proved  that  he  married  Isabella 
Noble  in  1736,  and  that  she  was  then  a  single  wo- 
man. 

Dr.  Simpson,  for  Mary  Taylor,  —  Deceased  left 
Mary  his  widow,  and  four  or  five  children  by  her ; 
no  account  where  Ann  lived  ftom  1739  to  deceas- 
ed's death.  We  have  proved  uninterrupted  co- 
habitation with  reputation  from  1747  to  deceased's 

t2 
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p«HooATi»i  death.     On  the    10th  April   1736   he    married 

Court 

1      Isabella  Noble^  and  lived  with  her  till  her  death 

"^'j^JlX"^'  on  the  21st  August  1747,  with  reputation;  Isa- 
bella died  in  Guy's  Hospital,  and  deceased  had  her 
corpse  brought  to  his  own  house  and  buried  from 
thence  as  his  wife,  and  his  relations  attended  the 
funeral ;  they  say  he  could  not  be  married  on  the 
10th  April  1736,  because  he  was  then  but  15,  but 
they  have  not  proved  it ;  on  the  contrary,  we  have 
proved  he  was  bom  in  1714,  and  was  the  son  of 
Henry  and  Mary  Taylor,  and  not  of  John  and 
Mary,  as  they  pleaded  ;  they  pleaded  that  he  was 
bound  apprentice  in  1732,  but  we  have  proved  he 
was  bound  iii  1730 ;  to  invalidate  his  marriage 
with  Noble,  they  have  pleaded  that  in  February 
1734-5  she  was  married  to  Jacob  Johnson,  and 
that  he  did  not  die  till  1738,  but  his  death  in  1738 
is  not  proved;  they  have  pleaded  that  deceased 
did  marry  Noble  on  the  6th  July  1738,  five  days 
subsequent  to  their  pretended  marriage  bet\^een 
deceased  and  Ann  ;  no  other  evidence  of  that  mar- 
riage but  this ;  a  sister  of  Ann's  says  she  saw  a 
certificate  of  said  marriage  at  the  Fleet ;  no  coha- 
bitation with  Ann  pretended  but  for  a  year,  or 
maintenance  but  by  one  witness  proved,  and  grea 
exceptions  to  that  witness;  the  Grouts  who  de- 
pose to  the  facts  of  that  marriage  differ  widely  in 
their  evidence  as  to  circumstances.  In  April  1736, 
deceased's  uncle  swears  deceased  and  Noble  owned 
each  other  as  husband  and  wife.  The  question  is, 
whether  we  have  not  made  a  better  proof  of  our 
marriage  than  they  have  of  thefts. 

Witnesses  far  Ann  Taylor,  alias  Addis. 
L  Mary  Grout,  examined  in  1754. — Deponent 
knew  deceased  when  he  was  an  apprentice,  and  to 
his  death,  and  knows  Ann  Addis ;  upwards  of  15 
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years  ago  deceased  used  to  drink  with  Ann  Addis,   prwooativi 


deponent  and  Samuel  Grout ;  deponent's  husband 
and  deceased,  and  said  Ann,  about  fifteen  years  ""^ji^ijIT*' 
ago  went  together  to  the  Fleet,  and  were  all  there 
married  by  Walter  Wyatt,  clerk ;  and  deponent's 
husband  gave  Addis  to  deceased,  and  deceased 
gave  deponent  in  marriage  to  Samuel  Grout ;  after 
their  marriages  they  went  to  Richardson's,  in  Kent- 
street,  and  shewed  the  certificate  of  their  marriage 
to  Ann's  mother,  and  they  all  lay  that  night  at 
Richardson's,  and  deceased  and  Ann  afterwards 
lived  together  at  her  mother's  for  above  a  year, 
and  when  deceased  kept  a  public- house,  Ann  used 
to  call  there  and  drink,  and  paid  for  what  she  had ; 
has  heard  deceased  call  her  wife,  and  she  was  es- 
teemed his  wife  by  her  relations. 

10.  Int.  Noble  was  not  always  owned  by  de- 
ceased as  his  wife,  for  deponent  has  heard  both 
deceased  and  Noble  declare  they  were  not  mar- 
ried. 12.  Int.  The  day  they  were  married  they 
went  fi-om  Ann's  mother's  house  by  water  through 
bridge  from  Horsleydown,  and  were  married  about 
ten  at  night. 

2.  Samuel  Grout. — In  June  or  July  1738,  de- 
ponent and  his  wife  and  Ann  Addis  and  deceased 
met  together  at  Anns  mother's  hot4se,  and  went/rofn 
thence  across  the  water,  and  went  to  the  Fleet,  and 
deponent  and  his  wife  were  first  married,  and  then 
Ann  Addis anddeceased  were  married,  and  deponent 
gave  her  away,  and  they  all  went  and  lay  at  Rich- 
ardson's ;  deceased  and  Ann  lived  together  at  her 
mother's  for  above  a  year,  and  Ann  was  reputed 
deceased's  wife. 

3.  Int.  Deponent  does  not  know  where  his  own 
wife  has  lived  for  two  years  past.  5.  Int.  Has 
heard  his  wife  was  tried  at  the  assizes  in  Surry 
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PKtRMATivB  since  respondent  left  her.     10.  Int.  Has  several 


GOURT. 


times  heard  deceased  say  he  was  not  married  to 
^jMeli""'  Noble.  12.  Int.  Deceased  did  not  make  a  long 
courtship  to  Ann ;  they  went  from  Richardson's  to 
the  Falcon  Stairs  to  go  to  be  married.  4.  Int.  2d  loco. 
Deponent  first  knew  Ann  about  a  year  before  her 
marriage;  she  lives  by  selling  packthread. 

3.  Mary  Kevitt,  widow,  examined  in  1754. — 
Deponent  is  mother  to  Ann  ;  about  15  years  ago 
deceased  and  Ann  told  deponent  they  were  mar- 
ried, and  shewed  her  a  certificate  of  their  mar- 
riage, and  they  lodged  in  the  same  house  with  de- 
ponent for  above  a  year ;  deponent  has  often  gone 
to  deceased  with  Ann,  when  he  kept  a  public 
house,  and  he  then  owned  her  to  be  his  wife. 

4.  John  Richardson. — Deponent  first  knew  de- 
ceased about  17  years  ago,  and  knew  Ann  Addis ; 
about  15  years  ago  deceased  and  said  Ann  and  Sa- 
muel and  Mary  Grout  came  to  deponent's  house 
together,  and  said  they  were  married,  and  lay  at 
deponent's  house  together  that  night. 

4.  Int.  Never  knew  Ann  go  by  any  other  names 
than  Addis  and  Taylor. 

5.  Mary  Lawler.  —  Deponent  is  sister  to  Ann ; 
about  15  years  years  ago  deceased  and  Ann  lived 
together  at  deponent's  mother's  as  man  and  wife, 
and  were  so  esteemed,  and  deceased  owned  to 
deponent  that  she  was  his  wife. 

4.  Int.  Ann  lived  with  her  parents  till  her  fa- 
ther died,  and  then  went  to  service  ;  she  now  sells 
packthread  about  the  streets ;  does  not  know  where 
Addis  has  lived  of  late. 

6.  Deborah  Edmunds. — ^About  13  years  ago  de- 
ponent first  came  to  know  Ann,  and  first  came  to 
know  deceased  about  1 1  or  12  years  ago ;  Ann  at 
deponent's  house^  insisted  on  deceased's  main- 


r 


ECCLBSIASTICAL  COURTS;  1766.  279 

taining  her,  and  he  then  owned  she  was  his  wife,  fwoqaiut^ 

and  said  it  was  owing  to  her  jealous  temper  they     1 

had  parted ;  says  she  saw  deceased  once  give  Ann  ^'jjJSi  jj'."' 
two  shillings,  and  another  time  eighteen  pence. 

7.  Thomas  Wiltshire. — About  10  years  ago,  de<- 
ponent  was  intimate  with  deceased,  wd  Ann  often 
came  to  deceased ;  deponent  heard  him  own  her 
to  be  his  wife,  and  said  he  was  married  to  her  in 
bis  nonage ;  Noble  then  lired  with  deceased. 

1 1.  Intt  Noble  was  always  treated  by  deceased 
as  his  wife  to  his  death. 

,  8.  Mary  Bencraft  —  Deponent  knew  deceased 
and  Ann,  and  when  deponent  knew  them  they 
lived  together  in  Great  Bandy-^leg  Walk,  and  de- 
ceased owned  her  to  be  his  wife.  About  five  or 
six  years  ago,  deponent  and  Ann  being  at  Billings^* 
gate,  they  met  with  deceased,  and  went  together 
to  drink,  and  deceased  then  swore  she  was  his 
wife,  and  that  he  was  first  married  to  her. 

Witnesses  for  Mary  Grant,  alias  Tasflar. 
1 .  Mary  Grant.  —  Deponent  knew  deceased  to 
his  death,  and  has  known  Mary  Grant  from  a  child ; 
she  is  sister  to  deponent's  husband ;  deceased,  on 
the  death  of  his  wife.  Noble,  courted  Mary  Grant, 
and  they,  in  September  1747,  lived  tc^ther  as 
husband  and  wife,  and  owned  each  other  as  3ueh ; 
they  lived  for  a  year  and  a  half  on  Green-bank» 
and  constantly  owned  each  other ;  on  26th  July 
1748,  said  Mary  was  brought  to  bed  <tf  a  son,  and 
said  child  was,  in  deponent's  presence,  baptized  as 
their  lawful  child ;  m  December  1750,  they  had  a 
daughter,  which  was  baptized  Mary,  as  their  law- 
ful child ;  sets  forth  divers  places  where  they  lived 
together,  and  says  they  at  all  these  places  lived  as 
man  and  wife,  and  were  so  esteemed ;  iu  April 
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'^"coor"^'  1752,  she  had  another  son  by  deceased  baptized 
1     William;  they  cohabited  together  as  lawful  matt 

^"jai^T'  ^^^  ^^^>  ^^^  ^^^^  ®^  esteemed  to  deceased's 
death  on  22d  October  1753  ;  she  had  another 
child  bom  2d  October  1763,  which  deceased  owned 
to  be  his  lawful  child,  and  said  Mary  was  es- 
teemed deceased's  lawful  wife. 

2.  Henry  Crockford.  — To  his  death,,  deceased 
and  Mary  lived  together,  and  constantly  owned 
themselves  to  be  lawful  husband  and  wife. 

3.  Rebecca  Jerrayn.  —  Six  or  seven  years  ago 
deponent  became  acquainted  with  deceased  and 
Mary ;  they  lived  together,  and  constantly  to  his 
death  owned  each  other  as  man  and  wife ;  proves 
birth  and  baptism  of  children,  which  they  owned 
to  be  their  lawful  children. 

4.  Susanna  Howard.  —  Proves  courtship  be- 
tween deceased  and  Mary,  and  cohabitation  with 
reputation  to  his  death,  and  birth  of  children. 

6.  Eleanor  Fletcher.  6.  Mary  Bennett. — Prove 
exactly  the  same. 

The  entry  of  the  baptisms  of  the  children  were 
admitted  to  be  proved. 

.  7.  Thomas  Adlington.  —  Deceased  and  Mary 
always  owned  each  other  to  be  husband  and  wife, 
and  called  one  another  so. 

8.  Hannah  Smith.  —  About  seven  years  ago,  a 
man,  who  called  himself  Thomas  Taylor,  came  to 
deponent's  house  with  the  producent,  and  said  he 
was  going  to  be  married  to  that  woman ;  deponent 
recommended  them  to  Stanley,  who  kept  a  mar- 
riage house  in  the  Fleet,  and  they  went  together. 

9.  William  Stanley.  —In  September  1747,  de- 
ponent lived  with  his  motlgier,  who  kept  the  *'  Two 
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Sawyers,"  in  Fleet  Lane  ;  a  person,  who  went  by  p»"ooativb 

the  name  of  Thomas  Taylor,  and  the  producent      1 

came  there  to  be  married,  and  one  parson  Tar-  ^'^jJ^LaiT' 
rant,  on  6th  September  1747,  married  them,  and 
deponent  acted  as  clerk,  and  an  entry  was  made 
of  said  marriage. 

10.  Thomas  Penry,  apothecary. — ^Deponent  at- 
tended Isabella  Taylor,  in  1747,  in  her  illness;  in 
1748  deceased  and  producent  lived  together  as 
husband  and  wife,  and  did  so  to  his  death,  and 
they  owned  each  other,  and  were  so  reputed. 

11.  William  Lambell. — Proves  baptism  of  their 
children  as  legitimate. 

12.  Thomas  Cooper. — Deponent  is  uncle  to  the 
deceased ;  proves  cohabitation  and  birth  of  children 
with  reputation. 

13.  James  Cooper. — Deponent  is  son  of  Thomas 
Cooper ;  swears  deceased  told  him  he  was  married 
to  Mary  Grant. 

14.  William  Hammond.  —  Proves  cohabitation. 

Entries  of  baptisms.  A,  B  and  C,  read. 

Witnesses  for  Mary  on  second  allegation. 
1.  Mary  Grant.  —  Gives  deceased  a  good  cha- 
racter ;  knew  Isabella  Noble  ;  never  heard  any  ill 
of  her ;  heard  deceased  and  she  were  married  be- 
fore he  was  out  of  his  apprenticeship ;  deceased 
had  children  by  her;  Noble  died  in  Guy's  Hospital, 
21st  August  1747 ;  she  and  deceased  constantly 
owned  each  other  as  husband  and  wife,  and  she 
was  buried  as  his  wife,  and  his  uncle  and  wife  at- 
tended her  funeral  as  mourners ;  his  relations 
owned  said  Isabella  as  deceased's  lawful  wife ;  de- 
poses to  entries  of  baptisms  of  children  deceased 
had  by  said  Isabella. 
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PAfuMATivi      2,  Tbcona^  Cooper.  —  Gives  deceaaed  a  good 
^!!!!l    character ;  in  April  1736.  he  and  Isabella  came  to 

^wHaJT'  **^^  together  at  his  house  on  Greenbank  as  man 
and  wife ;  dep<Hient  is  uncle  to  deceased ;  believes 
be  was  married  to  Isabella  in  the  Fleet  on  10th 
April  1736,  for  deponent  has  seen  an  entry  of  such 
marriage  in  the  Fleet,  and  they  were  commonly 
reputed  to  be  married;  they  bad  two  children 
which  were  reputed  legitimate ;  she  was  buried 
from  deceased's  bouse  9S  his  lawful  wife,  and  de- 
ponent attended  her  funeral. 

3.  Henry  Grockford* — Proves  cohabitation  be- 
tween deceased  and  Noble,  as  man  and  wife,  to 
her  death ;  believes  the  extract  C,  from  Guy's 
Hospital,  is  the  handwriting  of  Gatlin  the  steward. 

Read  entries  of  baptisms  of  children  of  deceased 
and  Isabella,  as  legitimate,  and  of  the  burial  of 
Isabella  in  August  1747. 

Witnesses  on  Ann's  Second  Allegation  * 

1 .  Thomas  Wiltshire. -^Has  heard  deceased  own 
Ann  to  be  his  wife,  and  she  claimed  him  as  her 
husband* 

2.  Ann  Potts,  examined  1755. — Deceased  bore 
a  bad  character,  and  received  some  stolen  goods, 
upon  which  he  absconded,  but  Isabella  was  taken 
up ;  she  told  deponent  about  nine  years  ago  that 
she  was  the  wife  of  one  Johnson,  and  that  de- 
ceased had  seduced  her  from  her  husband ;  Ann 
claimed  deceased  as  her  husband,  and  she  used  to 
have  beer  at  his  house  without  paying  for  it. 

3.  Hannah  Pidgeon,  examined,  1755. — Twenty- 
two  years  ago,  deponent  came  to  know  Isabella 
Noble ;  she  about  twenty  years  ago  said  she  was 
married  to  one  Johnson,  who  as  deponent  has 
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heard  died  about  three  or  four  years  after ;  Isa*  '*S"JJ^*' -'*' 

bella  and  Jacob  Johnson  owned  each  other  for      1 

husband  and  wife ;  about  eighteen  years  ago  de-   '"'Jjj^  ][J|^' 
ponent  came  to  know  deceased ;  said  Isabella  then 
lived  with  him. 

4,  Margaret  Bynes,  examined  in  1756. — ^Twen- 
ty-five years  ago  deponent  knew  Isabella  Noble ; 
on  the  6th  February,  twenty  years  ago,  deponent 
was  present  when  Jacob  Johnson  and  said  Isabella 
were  married  together  at  the  Fleet,  and  they  from 
that  time  owned  each  other ;  Ann  claimed  decease 
ed  as  her  husband  from  Isabella. 

6.  Deborah  Edmunds. — Ann  had  a  still-born 
child  by  deceased,  which  he  owned  as  his  lawful 
child ;  deceased  allowed  her  two  shillings  a  week 
for  her  maintenance. 

6*  Mary  Lawler. — Proves  entry  of  baptism  of 
Thomas,  son  of  John  and  Mary  Taylor;  proves 
cohabitation  between  deceased  and  Aiin. 

7.  Sarah  Jacobs,  widow. — Deceased  was  bound 
apprentice  to  deponent's  husband  in  1730,  and 
served  for  seven  years ;  does  not  know  he  then 
lived  with  Noble. 

Alleged  by  Ann  that  deceased  was  son  of  John 
and  Mary  Taylor,  and  that  he  was  bound  appren* 
tice  in  1732. — N.  B.  It  appears  from  the  books  of 
the  Waterman's  Company,  that  he  was  bound  the 
2d  October  1 730.  Pleaded,  but  not  proved,  that 
Jacob  Johnson  married  Isabella  in  1 736,  and  died 
in  1738. 

Witnesses  for  Mary  on  the  Third  Allegation. 
1.  Mary  Lucas^  examined  in  1766^  —  About 
fourteen  years  ago,  deponent  came  to  know  Ann 
Addis  by  deponent's  son  keeping  company  with 
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prerooativb  her ;  deponent  found  her  in  bed  with  deponent's 

Court.  '-*^        _  i«.titii  j 

son  and  another  man  ;  and  Sir  John  Ladd,  on  de- 

^jwelS?"'  po'^G^^t's  application,  sent  her  to  bridewell,  by 
name  of  Ann  Addis ;  and  Richard  Simpson,  and 
one  Hill  also  kept  company  with  her ;  she  then 
went  by  the  name  of  Addis,  and  was  esteemed  a 
common  woman,  and  now  lives,  as  deponent  has 
heard,  with  her  husband's  sister. 

2.  Thomas  Cooper.  —  Gives  Ann  a  bad  charac- 
ter, as  a  lewd  woman,  and  never  heard  she  took  the 
name  of  Taylor  till  since  this  suit ;  deceased  was 
the  son  of  Henry  and  Mary  Taylor,  and  was  bom 
in  January  1714. 

3.  Henry  Crockford. — Deceased  was  son  of 
Henry  and  Mary  Taylor. 

4.  William  Church. — Proves  Exhibit  B.  which 
is  an  entry  of  the  apprenticeship  of  Thomas  Tay- 
lor, the  2d  October  1730,  and  of  deceased's  bap- 
tism in  1714,  as  son  of  Henry  and  Mary  Taylor. 

Dr.  Haxjy  for  Ann. — If  the  marriage  of  Ann  is 
legally  proved,  it  is  not  material  whether  the  sub- 
sequent marriage  is  better  proved,  because  the 
last  is  void ;  when  a  marriage  is  to  be  proved  inter 
vivos,  a  stronger  evidence  is  necessary  than  when 
the  parties  are  dead ;  no  legal  exception  to  Sa- 
muel or  Mary  Grout,  and  they  swear  positively  to 
Ann's  marriage  with  deceased ;  upon  interrogato- 
ries, they  agree  as  to  the  circumstances  of  the 
marriage,  and  therefore  are  to  be  believed ;  there 
is  no  proof  of  a  fact  of  marriage  between  deceased 
and  Noble ;  but  to  avoid  the  marriage  of  Ann  in 
1738,  there  must  be  a  positive  proof  of  that  fact; 
they  have  not  even  shewed  cohabitation  with  No- 
ble before  1738.  Prerogative,  1735,  RoUton  against 
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Mercator,  no  acquiescence  in  a  wife  will  bar  her  p«woo«i»« 

Court 

claim.      Prerogative,    1739,    Smith  and    Smith.      \ 

Arches,  1752,  Waltamnd  Ryder.(a)  '"^llT' 


Dr.Smalbroke,  same  side. — No  blemish  on  Ann's 
character  before  her  marriage.  Prerogative,  Willes 
and  Fennell^  a  slight  variation  among  witnesses  ra* 
ther  confirms  their  testimony. 

Dr.  Simpson,  for  Mary. — ^The  Grouts  differ  upon 
interrogatories,  in  circumstances  of  which  they 
were  not  previously  apprized  that  they  should  be 
asked  about ;  Mary  Grout  was  tried  at  the  assizes 
for  Surry ;  deceased  married  Noble  in  1736,  and 
Cooper  proves  she  cohabited  with  him  in  that  year 
with  reputation,  consequently  if  he  did  marry 
Addis  in  1738  that  marriage  was  void. 

Dr.  BettestDorth,  for  Mary.  —  Mary  Grout  says 
they  were  married  at  ten  at  night ;  Samuel  says 
at  eleven  at  night ;  Richardson  that  (as  he  best 
remembers)  they  came  to  his  house  at  five  in  the 
evening,  and  then  said  they  were  married ;  a  re- 
gular cohabitation  and  owning  between  deceased 
and  Noble  is  proved,  and  if  a  child  of  thefrs^  had 
prayed  an  administration,  the  Court  would  have 
thought  that  a  sufficient  evidence  of  his  parents' 
marriage,  to  have  pronounced  for  his  legitimacy, 
and  to  have  decreed  administration  to  him ;  Bynes 
swears  to  a  particular  day  at  twenty  years'  dis- 
tance. 

Judgment  —  Sir  Georgk  Lee. 
1  pronounced  for  the  marriage  between  deceased 
and  Ann  Addis  in  1738,  and  decreed  administra- 

(a)  Vide  Vol.  I.  p.  16. 


1 
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"**cSr/*"''*  ticHi  to  her,  because  that  marriage  waa  proved  by 

1     two  express  witnesses,  against  whom  (though  they 

^umuT*  varied  in  some  particulars,)  there  was  no  essential 
exception,  and  they  were  confirmed  by  others, 
who  proved  that  both  parties  owned  their  marriage 
in  recenti  facto,  and  several  other  witnesses  spoke 
to  occasional  declarations  to  the  same  purpose  at 
different  times.  As  to  the  marriage  with  Noble, 
no  fact  was  proved,  nor  cohabitation  till  after  1738, 
'for  tiiough  Cooper  had  deposed  to  a  cohabitation 
-between  them  in  1736,  he  had  plainly  sworn 
wrong,  for  he  says  they  first  cohabited  together  at 
deceased's  house  in  Greenbank,  whereas  he  did 
nor  live  there  till  after  1738,  and  in  1736  was  in 
his  apprenticeship,  and  lived  with  his  master ;  be- 
sides cohabitation  alone,  which  only  creates  a  pre- 
sumption of  marriage,  is  not  sufficient  to  set  aside 
an  actual  fact  of  marriage,  and  especially  in  this 
case,  where  the  man  had  upon  every  supposition 
two  wives  at  the  same  time,  and  therefore  a  legal 
marriage  could  not  be  inferred  from  his  cohabita- 
tion, and  there  is  great  reason  to  believe  that  Isa- 
bella Noble  was  under  the  same  circumstances, 
for  there  is  a  tolerable  evidence  that  she  married 
Jacob  Johnson  in  February  1735,  and  there  is 
no  evidence  that  he  died  b^ore  1736.  I  thought 
deceased's  marriage  to  Mary  Grant  was  sufficiently 
proved,  but  as  he  was  before  married  to  Ann  Ad- 
dis, the  marriage  Mrith  Mary  was  void. 


This  case  was  appealed,  but  remitted  for  want 
of  exhibiting  the  appeal  and  prosecuting  the 
cause.  The  remission  was  brought  in  the  3d  De* 
cember  1757,  and  I  swore  Ann  administratrix. 


ECCLESIASTICAL  COURTS  j  1766.  287 


ARCHES  COURT  OP  CANTERBURY.      us^on. 

TrioitjTemi, 
Jom98. 


HuoHBs  ogainH  Herbert. 

Dr.  Simpson,  for  Herbert*  — On  the  20th  June  The  court  of 
1746.  Waiiam  Herbert  brought  a  suit  in  the  Con-  jtrflSSl T! 
history  of  St.  David's  against  Margaret  Williams,  ^Ijjj^'i'^ 
now  Hughes,  for  restitution  of  conjugal  rights;  ouoiipcoifiad 
the  suit  depended  there  till  the  27th  May  1746,  T.9, 
when  sentence  was  given  that  they  were  husband 
and  wife,  and  she  was  decreed  to  cohabit  with  him ; 
she  has  since  married  one  Hughes.  On  the  7th 
February  1766,  she  cited  William  Herbert  into 
this  Court  to  shew  cause  why  all  the  proceedings 
in  said  cause  should  not  be  declared  void,  because 
during  all  that  suit  she  was  a  minor,  and  was  not 
cited  to  appear  by  a  guardian,  and  did  not  appear 
by  one.  We  insist  that  this  'Court  has  not  jurist- 
diction,  and  have  appeared  under  protest.  We 
object  that  this  is  an  original  cause  of  complaint, 
and  not  an  appeal,  and  therefore  by  statute  23  H.  8. 
c.  9.,  this  Court  is  restrained  from  citing  Herbert 
out  of  his  diocess,  unless  in  some  of  the  five  cases 
excepted  in  said  statute ;  but  this  case  does  not 
fall  under  any  of  those  exceptions ;  qvxrelds  are 
never  admitted  here  originally ;  if  an  appeal  had 
been  brought  here  and  deserted,  they  could  not 
afterwards  have  brought  a  qutrtla.  Arches,  4th 
session,  Hilary,  1713,  Doughty  against  Newell: 
Doughty,  a  clergyman  was  suspended,  renounced 
his  appeal,  then  brought  a  querela  in  the  Arches : 
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arohb*      held,  it  could  not  be  here,  because  the  Arches  can- 

Coi'RT  

1      not  cite  originally.     Dr.  WalUs's  case  was  cited  in 

^"jwe^T"'  *^^*  cause,  where  it  was  held  that  the  time  for  ap- 
pealing being  lapsed,  a  querela  could  not  be  brought 
in  the  Arches. 

Dr.  Hay^  for  Hughes. — Hughes  was  about  four- 
teen at  the  time  of  said  suit ;  never  appeared  by 
a  guardian,  and  even  Herbert's  proctor  alleged  her 
to  be  a  minor.  The  question  is,  whether,  she  be- 
ing then  a  minor,  and  not  cited  to  appear  lawfully, 
the  proceedings  are  not  void.  She  is  now  married 
to  Mr.  Hughes,  and  therefore  brings  this  querela ; 
a  cause  of  nullity  is  a  cause  of  appeal;  nullity 
may  be  alleged  within  thirty  years  before  the  same 
judge,  or  before  his  superior.  Clark's  Prax.  tit. 
128. 

Judgment — Sir  George  Lee. 
I  was  clearly  of  opinion  that  this  was  not  an 
appeal,  and  if  it  was  it  was  void,  because  not  inter- 
posed within  fifteen  days  after  the  sentence  ;  that 
I  had  no  authority  to  cite  originally,  except  in  the 
cases  specified  in  statute  23  Hen.  8.  c.  9.  of  which 
this  is  not  one ;  that  the  case  of  Doughty  and  A^- 
ell  was  in  point,  and  in  all  the  cases  I  knew  of 
where  querelas  had  been  brought  in  this  Courts  the 
jurisdiction  was  first  founded  by  an  appeal  brought 
in  due  time ;  and  I  believed  there  was  not  one 
case  to  the  contrary,  for  whatever  the  Canon  law 
may  say  concerning  bringing  of  querelas  before  the 
superior  judge,  this  Court  is  now  restrained  by  the 
statute  of  Hen.  8.  I  therefore  pronounced  that 
Herbert  was  improperly  cited,  and  dismissed  him, 
and  said  that  Hughes  might  bring  a  querela  in  the 
Court  of  St.  David's,  and  if  it  was  rejected  there. 


1 
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she  might  appeal  therefrom  to  this  Court  as  a  griev-  arches 
ance,  and  so  it  was  held  in  the  Arches,  June  1719,  ^^^^* 
Collins  against  Addison.  t~*^  Ttrm, 

I  cited  the  following  ctoes,  in  every  one  of  which 
the  jurisdiction  of  the  Arches  was  first  founded  by 
appeals,  and  then  querelas  ntillitatis  were  brought. 

June  26,  1724,  Palmer  and  Jackman  against 
Hicks  and  Lf/dstone ;  Arches,  1726,  Loniax  against 
Lomax;  Mich.  By-day,  1726,  Warren  against 
Culme;  Delegates,  December  9,  1734,  Rushworth 
against  Mason  and  Others  ;  Easter  Term,  May  15, 
1739,  Hawkins  and  Sumon  against  Maj/;  Arches, 
4th  Sess.  Hilary,  1713,  Dougnty  against  Newell, 
in  which  case  this  point  was  expressly  deter- 
mined. 


Bradshaw  against  Bradshaw.  Jnii«28. 

Dr.  Bettesworth,  for  Thomas  Bradshaw. — Ro-  AaippiiMiiM 
bert  Bradshaw  died  in  March  1746,  made  his  will  I:ji;;^j;:a! 
and  appointed  Elizabeth  his  wife  executrix  ;  she 
took  probate ;  gave  a  legacy  of  10/.  to  his  nephew 
Thomas  Bradshaw,  in  these  words :  "  Item — I  give 
to  my  well'behved  nephew  Thomas  Bradshaw,  the  sum 
of  10/.,  to  be  paid  by  my  executrix  before  her  death.'* 
Executrix  declined  paying  it,  and  therefore  we 
have  brought  this  suit  for  the  legacy,  with  interest 
from  the  testator's  death ;  she  has  tendered  71. 10s. 
and  alleges  she  has  paid  for  said  Thomas  21.  10s. 
already.  The  words  of  the  will  imply  an  imme- 
diate payment  of  the  le^cy,  because  it  was  un- 
certain how  soon  she  might  die.  The  21.  lOs,  is 
a  debt  which  this  Court  cannot  determine  upon^ 
and  interest  is  due  from  her  delay  of  payment. 

VOL.  If.  u 
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Arches         Dr.  Hav,  coutra. — 2/.  IOj.  was  advanced  for 

CODRT 

-      his  freedom,  and  she  has  made  affidavit  that  Tho-* 

^Inoe  28""'  ™^  applied  to  her  for  that  money  to  pay  for  his 
freedom.  The  will  leaves  it  to  the  discretion  of 
the  executrix  to  pay  the  legacy  when  she  thinks 
fit,  but  I  admit  under  those  words  it  would  be 
payable  upon  demand  from  the  legatee,  but  that 
must  be  a  legal  demand  by  a  suit.  The  principal 
question  is,  whether  this  legacy  shall  carry  inte- 
rest ?  A  legacy  payable  at  a  certain  day,  shall 
carry  interest  from  the  day  of  payment,  1  Vem. 
166,  Jolliff  and  Crew,  Prec.  in  Chan.  Interest 
cannot  be  due  upon  a  10/.  legacy  upon  which  no 
interest  can  have  been  made. 

Judgment — Sir  George  Lee. 
I  was  of  opinion  the  tender  was  sufficient ;  that 
the  2/.  \Os.y  as  the  executrix  was  a  stranger  in 
blood  to  the  legatee,  must  be  presumed  to  be 
money  advanced  in  part  of  payment  of  the  legacy ; 
and  as  to  interest  upon  such  small  legacies  as  this, 
upon  which  no  interest  could  be  supposed  to  have 
been  made,  the  Court  never  allowed  interest,  es* 
pecially  to  a  stranger,  de  minimis  nan  curat  lex. 
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HIGH  COURT  OF  DELEGATES. 


Judges  present  : 
Right  Honourable  Sir  George  Lee,  Drs.  Ducarell  and 

Bettesworth. 


Sheffield  against  Ball  and  Others,  Owners  of     laoo  28. 

the  ship  Scipio. 

Appeal  from  the  Admiralty. 

Sheffield,  a  mariner,  sued  for  wages   in    the  sccarity  given 
Admiralty,  24th  February  1756.   The  Judge  pro-  Adminj^y  can- 
nounced  for  the  wages,  but  did  not  give  costs,  "vliiabuln^iie 
Sheffield    appealed  to  the   Delegates   from    not  ^^'^%^^' 
decreeing  him  costs.     The  question    now  was,  couit  requires 
whether  the  mariner  should  give  fresh  security  to  a'i!d  a'ncw"  ^ 
prosecute  his  appeal,  &c.  in  the  Delegates,  and  ^'^^^' 
whether  his  proctor  should  exhibit  a  new  proxy, 
or  whether  the  security  and  proxy  given  in  the 
Admiralty  were  sufficient. 

Judgment — Sir  George  Lee. 
We  were  all  clear  that  the  proxy  in  the  Admi- 
ralty was  expired,  and  that  if  the  cause  should  be 
retained  in  the  Delegates,  that  the  security  given 
in  the  Admiralty  cannot  be  made  use  of ;  and  that 
by  the  practice,  fresh  security  and  a  new  proxy  are 
always  given  upon  an  appeal,  and  so  is  Clark's  Prax. 
Adm.  tit.  57  &  59.    Dig.  Lib.  46.  tit.  7. 1. 20.  (a) 

(a)  Cum  apud  Sempronium  judicem  datus  reus  defenderetur, 
stipulatione  cautum  est,  ut  quod  Sempronius  judex  judicasset, 
preestaretur :  k  cujus  sententi^  petitor  appellavit :  et  cum  apud 
Goropetentem  appellation!  judicem  res  ageretur,  defensore  con- 
demnato,  qucesitum  est,  an  stipulatio  commissa  esset  7  Respon-^ 
dit,  secundum  ea,  quse  proponerentur,  non  esse  jure  commissam ; 
Claudius,  ide6  in  stipulatione  adjicitur,  ^^  Quive  in  ejus  locum 
substitueretur." 

V  2 
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sdSM.ioo,       PREROGATIVE  COURT  OF  CANTERBURY. 

Trioitj  Tern, 
Jim  SO. 


An«xtofkiii  Wright  against  Rutherford  and  Others, 

ild^h^thrwai  Dr.  Hajfy  for  Jane  Wright. — John  Price,  Esq. 
"H^S^X-  died  a  bachelor  23d  February,  1766 ;  made  a  will 
»^'**^*^*-  7th  March,  1734,  written  by  himself;  devised  all 
not  totod  ipoo  his  plantations  m  Barbadoes  and  his  negroes  to  his 

sister  Jane  Wright,  with  remainders,  and  made  her 
sole  executrix  and  residuary  legatee ;  made  another 
will  13th  February,  1743,  in  which  he  revokes  all 
former  wills,  gives  all  his  plantations,  and  all  his 
real  and  personal  estate  to  trustees,  for  the  sole 
use  of  his  sister  Jane,  exclusive  of  her  husband, 
since  deceased,  and  appointed  John  Brinsden  and 
John  Dighton  executors,  who  have  renounced. 
Caveats  entered  by  Mr.  Smith  for  deceased's  half- 
sister  Martha  Rutherford,  and  by  Mr.  Farrer  for 
Charlotte  Tyrrell,  widow,  Jane's  daughter  by  Ro- 
bert Wright,  who  died  in  testator's  lifetime.  Smith, 
for  Rutherford,  alleged  her  to  be  sister  by  the  half- 
blood  to  deceased ;  Stevens  for  Wright  confessed 
Smith's  interest ;  Smith  declared  on  the  8th  April 
that  his  client  Rutherford  would  not  oppose  the 
will  of  February  1743,  or  do  any  thing  further  in 
the  cause;  Stevens  prayed  administration  to  be 
granted  to  Wright  with  the  said  last  will;  Far- 
rer, for  Tyrrell,  declared  he  opposed  it ;  Stevens 
alleged  she  had  no  interest.  First  Session  of 
this  Trinity  term,  the  Court  determined  that 
Tyrrell  had  no  interest  (a).     Smith  that  day  again 

(a)  See  p.  266. 
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appeared  for  Rutherford,  and  declared  she  would  p»"J>«ativi 

oppose  the  last  will.     The  question  is,  1st.  Whe- ^ 

ther  she  is  not  now  precluded  from  opposing  the  ^J^*^  ^7"' 
will,  by  the  declaration  her  proctor  made  on  8th 
April,  that  she  would  not  oppose  it :  she  cannot 
be  allowed  to  vary  as  she  pleases.  Prerog.  15th 
December  1752,  Thomas  s^inst  Davis,  Thomas 
had  neglected  to  propound  his  interest ;  the  Court 
would  not  afterwards  allow  him  to  propound  it. 
(N.  B.  In  that  case  Thomas  was  assigned  to  pro- 
pound his  interest,  which  he  neglected  to  do,  and 
administration  cum  testamento  was  thereupon  grant- 
ed to  the  next  of  kin,  and  afterwards  he  called 
the  next  of  kin  to  bring  in  the  administration,  and 
would  then  have  propounded  his  interest,  but  the 
Court  thought  he  was  too  late,  it  not  being  a  res 
integra.)  2dly,  She  has  no  interest  to  oppose 
the  last  will,  for  nothing  is  given  to  her  by  the 
first  will,  and  that  first  will  must  bar  her  interest 
as  next  of  kin.  She  must  oppose  both  wills,  for 
we  have  alleged  in  acts  of  court  that  we  insist  on 
the  validity  of  the  first  will  in  case  it  is  not  re- 
voked by  the  last  will.  We  are  ready  to  propound 
the  first  will  in  opposition  to  her  interest,  as  a  next 
of  kin  under  an  intestacy,  and  pray  that  we  may 
have  leave  to  do  so. 

Dr.  Betteswarth,  for  Mrs.  Rutherford. — I  admit 
that  on  8th  April  last  Mrs.  Rutherford's  proctor 
declared  he  would  not  oppose  the  last  will,  but  no 
act  having  been  done  in  consequence,  and  the  mat- 
ter remaining  a  res  integra,  she  is  at  liberty  to 
retract.  Dr.  Hay  begs  the  question,  for  he  sup- 
poses the  first  will  is  good,  but  we  may  oppose 
both.  An  executor  may  renounce,  and  retract 
again  before  administration  is  granted  cum  testa- 
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fberooatitc  tnento.  In  the  act  it  is  alleged,  that  since  the  8th 
^^^^'     April  Mrs.  Rutherford  has  been  informed  that  the 

^' jS^e 8o"'  deceased  was  incapable  when  the  last  will  was 
made  :  if  the  first  will  is  not  a  good  will  to  all 
purposes,  it  will  not  bar  the  next  of  kin. 

Judgment —Sir  George  Lee. 
As  the  matter  was  res  integra,  I  was  of  opinion 
Rutherford  was  still  at  liberty  to  oppose  the  last 
will,  and  would  not  allow  Wright  to  propound  the 
first  will  in  order  only  to  destroy  Rutherford's  in- 
terest as  next  of  kin,  for  that  was  a  new  attempt 
to  get  probate  of  a  latter  will,  which  perhaps 
could  not  be  supported  upon  evidence.  1  there- 
fore rejected  Wright's  petition. 


janeso.        BoDDicoTT  and  HAMILTON  agaitist  Dalzeel. 

wwdtffcrt  ^''*  •Simpson,  for  Boddicott  and  Hamilton. — 
from  that  of  Gibsou  Dalzccl,  Esq.  deceased,  made  his  will:  he 
mioistnUon  had  many  shares  in  the  Sun  Fire  Office,  and  in 
^I!II^'/ pwted  the  mines  in  Scotland,  and  a  lease  for  years  of  a 
Mx°of*^kiIf*iho  coalmeter's  place,  which  he  gives  to  Boddicott, 
was  before  the   Hamilton  aud  others,  in  trust  for  his  daughter, 

Coarty  io  pre-  -ia  i^*  ••  •! 

fenmcetothe  and  after  several  contingencies,  gives  remainder 
Xrtjf"  '^^  thereof  to  his  son  Robert,  and  if  he  dies  in  his 

minority  without  issue,  gives  the  remainder  thereof 
to  the  trustees,  for  their  own  use ;  and  gives  all 
the  residue  of  his  estate  to  said  trustees,  to  pay 
one  moiety  to  his  daughter.  Miss  Dalzeel,  the  party, 
and  the  other  moiety  to  his  said  son.  Deceased 
had  also  a  good  estate  at  Jamaica,  which  he  gave 
likewise  to  trustees,  to  be  divided  in  moieties  be- 
tween his  said  son  and  daughter;  appoints  no 
executor.    The  question  is,  whether  administra- 
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tion  with  this  will  annexed  shall  be  granted  to  Miss  peerooativb 
Dalzeel,  the  daughter,  or  to  Boddicott  and  Hamil-  ^^°^^'_ 
ton,  the  trustees,  who  likewise  pray  that  it  may  TrWty  ttm, 
be  granted  to  them.  The  son  is  a  minor,  and  is 
not  before  the  Court.  The  first  point  is,  whether 
the  trustees  in  this  case  are  not  to  be  deemed  ex* 
ecutors  ?  The  second  point  is,  whether  (supposing 
they  are  not  to  be  looked  on  as  executors)  the 
residue  is  not  devised  in  such  manner  as  will 
entitle  them  to  the  administration  cum  testamento, 
in  preference  to  the  daughter  ?  It  is  not  necessary 
to  appoint  an  executor  in  express  words,  it  is 
enough  to  describe  his  office.  The  legal  estate  is 
in  the  trustees :  the  trustees  ar^  to  pay  one  moiety 
of  the  residue  to  the  daughter,  and  are  to  pay  all 
the  legacies,  which  is  the  business  of  executors. 
The  daughter  is  to  have  only  the  profits  of  the 
mines,  &c.  for  life,  but  if  she  has  the  administra- 
tion, the  whole  estate  will  be  vested  in  her.  De- 
ceased never  meant  she  should  have  the  adminis- 
tration. lVentri8  217,  TTiomas^nd  Taylor^  held 
that  administration,  notwithstanding  the  statute  of 
21  H.  8.  c.  5.  should  be  granted  to  a  residuary 
legatee ;  and  an  administration  granted  to  a  next 
of  kin,  as  such,  was  revoked.  The  daughter  is 
not  in  herself  immediately  a  residuary  legatee,  for 
the  residue  is  given  to  the  trustees,  to  pay  her  a 
moiety  only. 

Dr.  Clarke,  same  side. — The  Court  in  this  case 
has  a  discretionary  power  of  granting  the  adminis- 
tration, for  it  is  a  case  out  of  the  statutes.  An 
executor,  Swinburne  says,  may  be  appointed  by 
implication.  Deceased's  whole  fortune  is  vested 
in  trustees,  and  if  the  daughter  has  the  adminis- 
tration, the  will  cannot  be  performed.  The  daugh- 


TfWtj  T«] 
JomSO. 
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paikooativk  ter  has  only  the  interest  and  profits  of  part  of  the 
1     effects  for  her  life. 

Dr.  Hajff  contra,  for  Miss  DalzeeL — There  are 
five  trustees,  but  only  two  appear  to  pray  adminis- 
tration cum  testamento.  The  daughter  has  the  be- 
neficial interest.  The  Court  is  ministerial  in  the 
grant  of  this  administration,  for  she  is  both  next  of 
kin,  and  has  the  beneficial  interest.  Stat.  31 
Edw.  3.  and  21  H.  8.  administrations  must  go  to 
the  next  of  kin,  unless  the  residue  is  disposed  of 
to  another.  Administration  follows  the  real,  not 
the  legal  imaginary  interest.  The  trustees  have 
no  beneficial  interest  in  the  residue  of  the  English 
estate.  ^  A  trustee  has  very  different  powers  from 
an  executor.  This  Court  has  no  jurisdiction  over 
trustees,  and  therefore  they  cannot  be  called  to 
account  in  this  Court;  but  they  can  have  relief 
against  the  daughter  in  Chancery. 

Judgment — Sir  George  Lee. 
I  was  of  opinion  there  were  no  words  in  the  will 
that  made  the  trustees,  executors.  They  had  only 
power  to  pay  what  was  vested  in  them  as  trustees 
to  the  particular  persons  for  whose  use  they  held 
it,  but  had  not  a  general  power  to  receive  and  pay 
what  was  due  to  and  from  the  estate,  which  is  the 
office  of  an  executor.  That  they  were  merely 
trustees,  and  could  as  such  enforce  the  perform- 
ance of  the  trusts  in  Chancery,  and  that  all  trus- 
tees might  with  as  much  propriety  contend  against 
the  next  of  kin  for  administration  cum  testamento 
as  these,  and  therefore,  as  the  son  was  not  before 
the  Court,  and  the  daughter  was  one  of  the  next 
of  kin,  and  had  the  beneficial  interest,  in  a  moiety 
of  the  residue,  I  decreed  the  administration  cum 
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testamento  to  her,  but  directed  that  it  should  not  p«««o«ativb 
pass  under  seal  within  fifteen  days. 


TrioitjT 
JbmSO. 


Levy  against  ho ck art  Gordon. 

•  

Mr.   Gordon  took  administration  to    Isabella  lo  a  sou  for  the 
Levy  as  her  husband.    Judith  Levy,  deceased's  EbUtotSi, " 
mother,  cited  him  to  bring  in  the  administration,  3ilulitoiSl«d 
and  denied  him  to  be  deceased's  husband.     He  "  *''*J^*****' 
propounded  his  interest,  and  examined  witnesses,  coaru  alleged 
and   published  their  depositions.     He  then,  in  SiTSt^iS^^^ 
acts  of  court,  alleged  that  he  made  two  aflSda-  JJ*.7JUj*^J5i 
vits  prior  to  his  marriage,  one  in  order  to  obtain  a  that  the  oppo- 
common  mamage  licence  m  the  bishop  of  Lon-  o«ght  to  aMww 
don's  office,  the  other  in  the  vicar  general's  office,  IJ,JJ2«!'*^ 
in  order  to  obtain  a  special  licence,  and  exhibited 
copies  of  the  said  two  affidavits,  attested  by  the 
respective  registers ;  and  then  his  proctor  prayed 
the  answer  of  Mrs.  Levy's  proctor  to  the  subscrip- 
tion and  identity  of  said  affidavits,   which  her 
proctor  opposed. 

Judgment — Sir  George  Lee. 
As  the  offices  are  kept  at  Doctors  Commons, 
and  the  registers'  handwritings  are  well  known,  I 
was  of  opinion  that  Mrs.  Levy's  proctor  ought  to 
answer  to  the  subscriptions  of  the  registers,  and 
whether  the  papers  exhibited  are  true  copies  of 
the  original  affidavits  remaining  in  the  respective 
registries,  but  to  nothing  further,  and  decreed  ac- 
cordingly. 
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PlCROCIATlYF. 

Court. 


>  4Ui8eMiMi,  Jenkins  against  Moore. 

Triiiitj  Tarn, 
Jolj  7. 

„  cui.  ^^'  '^^P^^^  ^^^  Mary  Stringer  alias  Moore.  — 
tomarj  estate  it  Andrcw  Stringer^  freeman  of  London,  died  a  wi- 
fhV'prerogaTiTe  dower  4th  September  1754.  He  made  his  will, 
Sllllii^ioof  ^^d  devised  to  his  daughter  Ann  Jenkins  in  these 
'^*"^b***'  words:  —  "/  give,  devise  and  bequeath  unto  my 
to  be  made.  daughter  Ann  Jenkins ^  the  wife  of  Edward  Jen- 
kins, her  customary  part  of  my  estate,  as  she  is 
a  freemaris  child,  according  to  the  custom  of  the 
city  of  London  /'  and  also  gave  to  his  daughter 
Ann  Stringer,  now  Moore,  her  customary  share  as 
a  freeman's  child ;  and  likewise  gave  to  her  all  the 
residue  of  his  estate,  and  made  her  sole  executrix. 
In  Michaelmas  term  1754,  Jenkins  cited  Moore  to 
bring  in  an  inventory  and  account,  which  she  ac- 
cordingly did.  Hughes,  Jenkins's  proctor,  alleged 
the  inventory  not  to  be  full,  and  asserted  he  gave 
an  allegation  by  way  of  exception  thereto,  but  he 
gave  none,  and  thereupon  Moore  was  dismissed. 
Afterwards,  on  1st  session  Easter  term,  1755,  Jen- 
kins cited  Moore  into  the  Arches  in  a  cause  of 
legacy,  which  cause  was  dismissed  also,  because 
no  libel  was  given  in.  In  Easter  term  last,  Jen- 
kins cited  Moore  again  into  this  Court,  to  exhibit 
an  inventory  and  account,  and  to  see  portions 
allotted,  and  distribution  made  of  the  effects. 
Willis  appeared  for  Moore  under  protestation. 
Here  is  a  devise  of  the  whole  customary  part.  An 
executor  cannot  be  called  to  distribution.  This 
Court  cannot  make  distribution  under  the  custom. 
Prohibition  will  lie  if  this  Court  attempt  to  try  the 
custom.  The  customaiy  part  must  be  sued  for  as 
a  debt.     If  these  daughters  had  been  minors,  the 


•  I 
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Orphans'  Court  would  have  had  the  cognizance.  p««»06ATi»t 

If  Jenkins  claims  under  the  will,  she  must  bring  a      1 

cause  of  legacy.  ^""iS/iT"' 


Jalj  7. 


Dr.  Bettesworth,  for  Jenkins,  admitted  the  facts 
were  truly  stated ;  said  his  client  claimed  under 
the  will, .  and  that  the  suit  in  the  Arches  was  not 
prosecuted,  because  till  a  full  inventory  was  exhi-- 
bited,  the  amount  of  the  legacy  was  uncertain. 

Judgment — Sir  George  Lef. 
I  was  of  opinion  that  thepartof  the  citation  which 
called  Moore  to  see  portions  allotted  and  distribu- 
tion made  in  this  Court,  was,  in  this  case,  where  a 
customary  estate  was  devised  by  will,  illegal ;  and 
as  to  the  other  part,  which  called  her  to  exhibit  an 
inventory  and  account,  it  was  a  matter  already 
determined,  for  she  had  exhibited  an  inventory 
and  account,  and  Jenkins  had  opportunity  to  have 
objected  to  it.  She  not  having  done  so,  it  is  a  re^ 
Judicata,  and  that  inventory  must  be  taken  to  be 
full.     I  therefore  dismissed  Moore  with  costs. 


Forfar  and  Pytt  against  Heastie.  . 

Dr.  Hay,  for  Forfar.  —Thomas  Forfar  is  exe-  The  weight  of 
cutor  of  Isabella  M'Coul.     She  died  a  widow  on  "j^^Zr^ 
22d  Jan.  1755,  left  George  Heastie,  her  nephew  wJ^^J^"^, 
by  a  brother,  her  only  next  of  kin,  for  whom  an  •*• 
appearance  is  given,  but  he  has  done  nothing  in 
the  cause.    She  made  her  will  13th  January  1755, 
appointed  Forfar  her  executor,  and  her  sister-in- 
law,  Elizabeth  M^Coul,  sister  of  deceased's  late 
husband,  universal  legatee.     This  will  is  opposed 
by  Leonard  Pytt,   executor  of  a  will  dated  1st 


^ 
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^"ouet"^*  October  1754.  Forfar  has  propounded  itandex- 
j  amined  witnesses ;  there  is  full  proof  of  capacity. 

^"^Sjt!™'  Pasmore,  an  attorney,  took  instructions,  by  which 
deceased  gave  all  to  Elizabeth  M'Coul ;  no  instruc- 
tions for  Forfar  to  be  executor,  but  the  will  was 
read  to  deceased,  and  she  approved  it  with  Forfar's 
name  inserted  therein  as  executor.  Deceased  up- 
wards of  eighty;  her  hand  guided  to  make  her 
mark ;  deceased  delivered  the  will  to  Elizabeth ;  a 
deed  of  gift  to  Elizabeth  was  signed  at  the  same 
time ;  Elizabeth  gave  the  writer  two  guineas  for  his 
trouble.  Pytt  has  examined  two  witnesses,  who 
prove  nothing  but  execution.  Pytt  a  stranger  to 
deceased,  has  pleaded  incapacity  on  13th  Jan- 
uary 1755 ;  no  proof  of  it,  on  the  contrary  we  have 
proved  capacity. 

Dr.  Simpson,  for  Pytt.  —  On  deceased's  death, 
caveats  were  entered  by  Pytt  and  Heastie.  Both 
wills  were  propounded  by  common  condidits.  Very 
full  proof  of  Pytt's  will  and  of  deceased's  capacity 
then.  Forfar  very  little  known  to  deceased ;  none 
of  the  subscribing  witnesses  to  Forfar's  will  knew 
her ;  the  writer  too,  a  stranger ;  no  conversation 
with  deceased  at  time  of  execution.  Great  ob- 
jections to  Daniel  Ross's  testimony.  Pasmore 
owns  he  made  Forfar  executor  without  orders  from 
deceased.  Instructions  by  interrogation.  Daniel 
Ross  asked  a  person  to  attend  to  be  a  witness, 
before  any  pretence  of  instructions.  The  wit- 
nesses are  greatly  contrariant  to  each  other.  The 
nurse  swears  to  capacity  up  to  the  deceased's  death. 

Witnesses  for  Forfar. 
1.  George  Pasmore,  gent.  —  On  or  about  13th 
January  1755,  Forfar  desired  deponent  to  go  to 
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deceased ;  deponent  went  to  a  woman  who  depo-  ^"*^**'^" 

nent  believes  was  deceased,  but  never  saw  her 1 

before ;  she  was  then  in  bed,  Elizabeth  M^Coul  '^^^^ 
asked  deceased  whether  she  was  ready  to  make 
her  will,  and  who  should  have  her  effects,  de- 
ceased answered,  *'take  it  all,''  and  deponent,  from 
such  expression  understood  that  she  intended  to 
leave  all  to  Elizabeth  ;  and  deponent  from  those 
instructions  drew  the  will  at  his  house,  and  Tho- 
mas Forfar  was  made  executor  by  advice  of  depo- 
nent, he  thinking  it  for  the  interest  of  Elizabeth 
for  him  so  to  be ;  and  deponent  same  day  carried 
said  will  to  said  woman,  who  he  believes  to  be  the 
deceased,  and  read  it  all  over  to  her  audibly  and 
distinctly,  and  she  approved  thereof;  and  then 
she,  in  presence  of  deponent,  of  Andrew  Ross, 
and  Anthony  Martin,  set  her  mark  to  it ;  and  de- 
ponent guided  her  hand  and  she  sealed  it  herself; 
deponent  asked  her  if  she  published  it,  and  she 
delivered  it  as  her  last  will,  and  then  they  three 
witnessed  it ;  deceased  was  very  weak,  but  so  far 
as  appeared  to  deponent  was  in  her  senses. 

2d  Int.  Producent  owes  deponent  something. 
4th  Int.  Deponent  took  the  names  of  the  parties 
down  in  writing,  but  no  other  instructions.  6th 
Int.  Will  was  executed  between  six  and  seven  in 
the  evening ;  deponent  had  no  particular  discourse 
with  deceased.  9th  Int.  Believes  deceased  was  in 
her  senses ;  deponent  gave  her  a  pen,  which  she 
took,  and  made  a  mark  to  the  will,  but  it  not  being 
plain,  deponent  guided  her  hand  to  make  it  plainer. 
12th  Int.  Deponent  never  saw  deceased  set  her 
mark  but  to  the  will  and  to  a  deed  of  gift  which 
deponent  also  drew,  and  she  executed  at  the  same 
time.  14th  In(.  EUzabeth  M'Coul  gave  deponent 
two  guineas. 
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PBEtoflATiYB       2.  Andrew   Ross,   tobacconist. — On   Sunday, 
^""^^^       12th  January,   1765,  deponent  being  at  a  public 

TrinitjTenn,  housc  kept  by  Dauicl  Ross,  he  told  deponent  that 
one  Mrs.  M*Coul  was  to  make  her  will  the  next 
day,  and  desired  deponent  to  be  witness  to  it ;  de- 
ponent said  he  would,  and  next  day  the  said  Daniel 
carried  deponent  to  a  public  house  at  Westminster, 
and  Pasmore,  and  Forfar,  and  Martin  came  to 
them,  and  Pasmore  produced  the  will  and  read  it, 
and  then  they  all  went  to  deceased,  who  deponent 
never  saw  before;  Pasmore  then  produced  the 
will,  and  said  to  deceased,  ''  I  have  brought  your 
will;**  she  replied  something,  but  deponent  did 
not  hear  what ;  then  Pasmore  read  the  will  audi- 
bly to  deceased,  and  she  said  something,  but 
deponent  did  not  hear  what,  and  then  she  signed 
and  sealed  the  will ;  Pasmore  asked  her  if  she 
published  it,  she  nodded,  but  said  nothing,  and 
then  they  attested  it ;  believes  deceased  was  of 
sound  mind ;  Mr.  Pytt  being  named  at  that  time, 
deceased  said  Pytt  had  no  business  there. 

6th  Int.  Deponent  had  no  discourse  with  de- 
ceased. 9th  Int.  Deceased  made  the  mark  her- 
self, without  her  hand  being  guided.  12th  Int. 
She  made  the  like  mark  to  the  deed  of  gift.  14th 
Int.  Believes  Pasmore  was  paid  two  guineas  by 
Forfar.  15th  Int.  Deceased  deUvered  the  will  to 
Elizabeth  M'Coul. 

3.  Anthony  Martin,  Gent. — Producent  and  de- 
ponent are  troopers  in  the  horse-guards;  before 
13th  January,  1755,  Forfar  desired  deponent  to 
be  a  witness  to  deceased's  will ;  on  said  13th  Ja- 
nuary, at  Forfar's  desire,  deponent  went  with  him 
to  deceased's,  and  there  met  Pasmore  and  Andrew 
and  Daniel  Ross ;  deceased  a  stranger  to  depo- 
nent; Elizabeth  M*Coul  told  deceased  that  Pas. 
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more  was  come,  then  they  all  went  to  her  bedside,  pibeocatiw 

COIIRT. 

and  Pasmore  read  the  will  to  her,  and  asked  her     L 

if  it  was  to  her  mind  ;  she  answered,  yes,  and  then  '^'^JjJ^  ^•'"' 
Pasmore  gave  her  a  pen,  and  she  signed  and  sealed 
it,  and  published  and  declared  it  to  be  her  will, 
and  then  Pasmore,  Andrew  Ross,  and  deponent 
attested  it ;  and  afterwards  deceased  delivered  a 
paper,  which  deponent  believes  was  the  said  will,  to 
Elizabeth  M'Goul,  and  said,  *'  Here,  Betty,  take 
ity  it  is  all  for  you ;"  before  she  executed  her  will, 
the  deceased  said,  that  Pytt  had  no  business  there ; 
as  far  as  appeared,  the  deceased  was  of  sound  mind ; 
deponent  saw  deceased  in  her  coffin,  and  knew 
her  to  be  the  person  who  executed  said  will. 

6th  Int.  The  will  was  executed  about  seven  in 
the  evening ;  deceased  lay  on  her  side  when  she 
executed  it ;  deponent  had  no  talk  with  her.  9th 
Int.  She  made  the  mark  without  her  hand  being 
guided. 

4.  Daniel  Ross,  victualler. — Deponent  well 
knew  deceased,  who  lived  in  Angel*court,  West* 
minster ;  in  the  morning  of  the  day  the  will  was 
executed,  deponent  was  with  deceased,  and  she 
then  said  to  Elizabeth  M'Coul,  ''  Betty,  get  an 
honest  man,  and  I  will  make  my  will,  and  all 
shall  be  yours,  and  Mr.  Pytt  has  no  business 
here ;"  bdbre  deponent  went  away  Pasmore  came, 
and  then  asked  what  he  was  sent  for  to  do ;  both 
deceased  and  Elizabeth  said,  to  make  deceased's 
will;  and  deceased  said,  ''Ay,  do  make  it,"  and 
said  to  Elizabeth,  *'  All  shall  be  yours,  Betty :" 
which  were  all  the  instructions  deponent  heard ; 
deponent  was  present  in  the  evening  when  said 
vrill  was  read  to  deceased,  and  she  executed  it, 
and  published  and  declared  it  to  be  her  will  in 
deponent's  presence,  and  then  it  was  attested ; 
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prbrooatitb  believes  deceased  was  of  sound  mind ;  deponent 
V  1      has  often  heard  deceased  say  that  Elizabeth  should 

'^'ji?  V™*    ^^^^  ^'  ^^^  express  great  affection  for  her. 

4.  Int.  Deceased  gave  the  instructions,  which 
were  only  that  Elizabeth  M'Coul  should  have  all. 
6.  Int.  The  will  was  executed  about  six  in  the 
evening;  deponent  had  no  discourse  then  with 
deceased.  9  Int.  Gives  same  account  of  making 
the  mark  as  Pasmore  does.  14.  Int.  Does  not 
know  Pasmore  ever  did  business  for  deceased  be- 
fore. 

Will  read — calls  Forfar  her  loving  friend. 

Witnesses  on  Pytt's  Candidit. 
1.  Henry  Taylor,  Gent. — Deposes  to  will  of  1st 
October,  1754;  deponent  was  intimate  with  de- 
ceased ;  on  1st  October,  1754,  deponent  being 
sent  for  by  deceased,  went  to  her  to  be  a  witness 
to  her  will ;  the  will  pleaded  was  produced  by 
Pytt  ready  wrote,  who  read  it  to  deceased,  and 
she  approved  it  and  set  her  mark  to  it,  and  sealed, 
published  and  declared  it  to  be  her  will,  and  then 
deponent  and  Nathaniel  Grant  attested  it ;  de- 
ceased was  of  sound  mind ;  deponent  has  ofiten 
seen  deceased  set  her  mark,  and  she  always  used 
to  set  the  same  sort  of  mark  as  is  set  to  the  vdU  of 
the  1st  October. 

2.  Nathaniel  Grant,  Gent. — Deponent  knew 
deceased ;  on  or  about  tjie  1st  October  1754,  Eli- 
zabeth M^Coul  came  to  deponent,  and  desired  him 
to  come  to  deceased  to  witness  her  will ;  deceased 
then  acknowledged  the  mark,  at  the  bottom  of 
said  will  to  be  her  mark,  and  she  then  sealed, 
published  and  declared  it  to  be  her  will,  in  pre- 
sence of  deponent  and  Henry  Taylor,  and  they 
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attested  it ;  deceased  then  discoursed  very  ration-  PtBRooATivi 
ally,  and  was  of  sound  mind.  ^^""^^^ 

Trioitj  Term, 

Will  propounded  by  Pytt  read.      ,  "^  ' 

Witnesses  on  Pytfs  Allegation  to  impeach  For- 
far s  WilL 
1.  Henry  Taylor,  Gent. — Deponent  knew  de- 
ceased twenty-three  years  before  and  to  her  death 
in  January  1755 ;  deceased  was  eighty-five  or 
eighty-six  yeara  old ;  deponent  was  with  deceased 
on  Thursday,  16th  January  1755,  and  another 
time  about  a  fortnight  before;  on  16th  January 
deceased  was  wholly  insensible,  and  took  no  no- 
tice of  deponent,  and  did  not  seem  to  know  him  ; 
deponent  staid  about  three  quarters  of  an  hour  i 
the  fortnight  before  deponent  staid  with  deceased 
three  hours,  and  for  an  hour  she  did  not  know 
him,  but  afterwards  she  did,  but  had  not  capacity 
to  do  any  serious  act;  she  was  bed-ridden  for 
above  two  months  before  her  death;  deceased 
always  consulted  deponent  about  her  writing  af- 
fairs, and  has  often  said  she  would  sign  nothing 
unless  it  was  in  deponent's  presence,  and  approved 
of  by  him. 

2.  Int.  Elizabeth  M'Coul  came  three  times  to 
deponent,  and  Pytt  twice,  to  desire  deponent  to 
be  a  witness  to  deceased's  will  of  1st  October,  and 
said  deceased  desired  them  to  come.  3.  Int.  Said 
will  was  ready  wrote ;  knows  nothing  of  instruc- 
tions for  it.  12.  Int.  Before  deceased  was  buried, 
deponent  advised  Elizabeth  to  agree  with  Heastie. 

2.  Jane  Sinclair.  —  Deponent  well  knew  de- 
ceased ;  knows  Henry  Taylor,  clerk,  of  the  Savoy, 
who  was  commonly  consulted  by  deceased^  as 
deponent  has  heard. 

VOL.  11.  X 
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pberooativb       3.  Isabella  Taylor. — Deponent  was  intimate 
1      with  deceased ;  deponent  went  to  see  her  between 

^"j'nW""'  *^^  ^^^  three  in  the  afternoon  of  13th  January 
1755,  and  staid  with  her  half  a  quarter  of  an  hour, 
and  she  then  seemed  to  be  perfectly  insensible  ; 
Elizabeth  M'Coul  told  deceased  deponent  was 
there,  but  deceased  lay  with  her  eyes  shut,  and 
took  no  notice  thereof;  deponent  felt  her  pulse, 
and  she  had  hardly  any,  and  deponent  could 
hardly  perceive  her  to  breathe ;  deponent  told  Eli- 
zabeth she  thought  deceased  was  then  dying; 
deponent  was  with  deceased  about  a  week  before, 
and  she  then  made  no  answer'^to,  or  took  any  no- 
tice of  deponent ;  there  was  great  intimacy  be- 
tween deceased  and  deponent's  husband,  Henry 
Taylor. 

4.  William  Lumley,  mason.  —  Deponent  well 
knew  deceased ;  knows  Henry  Taylor  ;  great  in- 
timacy between  deceased  and  him,  and  she  con- 
sulted him  very  often. 

5.  Mary  Lumley.  —  Deponent  knew  deceased 
five  years  before  her  death,  she  was  87  years  old, 
was  bedridden  from  about  the  Christmas  before 
her  death,  which  happened  on  the  22d  January 
1755;  she  was  quite  stupid,  and  did  not  know 
deponent,  and  believes  she  was  wholly  insensible  ; 
there  was  great  intimacy  between  the  deceased 
and  Henry  Taylor. 

Witnesses  for  Forfar. 
1.  Daniel  Ross. — Deponent  well  knew  deceas« 
ed ;  deponent  was  with  her  within  two  or  three 
days  of  her  death,  and  she  was  then  sensible ; 
believes  she  was  sensible  till  within  a  day  or  two 
of  her  death ;  within  three  weeks  of  her  death 
she  complained  her  hips  were  sore  by  lying  in 
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bed ;  believes  deceased  had  great  affection  for  prrroctativi 
Elizabeth  M'Coul,  and  deceased  said  she  had  been       ^^^^' 
very  good  to  her,  and  she  should  have  all;  TnoUyTerm, 

2.  John  Morrison. — Deponent  and  his  wife  were 
with  deceased  about  ten  days  before  her  death, 
and  she  was  then  very  sensible^  and  deponent  saw 
her  twice  before  within  two  months ;  has  heard 
the  will  pleaded  by  Forfar  was  executed  a  day  or 
two  after  deponent  last  saw  her ;  deceased  ex- 
pressed great  regard  for  Elizabeth,  and  about  two 
months  before  her  death  said  Elizabeth  should 
have  all  she  had. 

3.  Elizabeth  Morrison, — Deponent  well  knew 
deceased ;  was  with  her  on  Christmas  day  1754, 
and  the  next  day,  and  she  was  at  both  times  very 
sensible,  but  very  weak  ;  deponent  never  saw  her 
afterwards  alive ;  about  three  weeks  before  said 
Christmas  deponent  was  with  deceased,  and  she 
had  then  been  abroad  ;  she  then  expressed  great 
affection  to  said  Elizabeth,  and  said  that  she 
should  have  all  at  her  death. 

4.  Isabel  Campbell.  —  Deponent  attended  de- 
ceased daily  for  near  four  years ;  she  was  sensible 
to  her  death,  and  believes  she  was  capable  of  mak- 
ing her  will  on  the  day  she  died ;  ten  days  before 
her  death,  Pytt  was  with  deceased,  and  when  he  t 
was  gone,  deceased  said  ''  Why  does  that  fiddling 
man  come  here,  I  have  nothing  to  do  with  him  ;*' 
deceased  complained  three  weeks  before  her  death 
of  the  soreness  of  her  hips ;  on  the  day  the  will 
was  executed  deponent  saw  deceased  before  and 
after  the  execution,  and  she  then  spoke  sensibly 
to  deponent ;  she  often  said  that  Elizabeth  was 
more  like  a  mother  than  a  sister  to  her,  and  should 
have  all  she  had. 

8.  Int.  Believes  Forfar  was  an  old  acquaintance 

X  2 
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prerooativi  of   deceased.      14.  Int.  Deponent  knows   Ross, 
-^ 1     whose  christian  name  she  believes  is  Andrew,  by 

^"  jof/^!™'  seeing  him  with  deceased .  16.  Int.  Deceased's  hus- 
band died  about  a  year  before  her ;  deponent  has 
several  ^times  heard  deceased  declare  she  would 
leave  Elizabeth  all  she  had. 

5.  Murdock  M'Kenzie.  —  Deceased  had  great 
affection  for  Elizabeth,  and  particularly  within 
four  months  before  her  death,  deceased  said  she 
would  leave  all  to  her. 

Dr.  Hay,  for  Forfar.  —  William  Heastie,  de- 
ceased's nephew,  does  not  appear  before  the  Court 
to  oppose  either  will ;  two  witnesses  fully  prove 
execution  of  the  will  of  the  1st  October  1754,  but 
nothing  more ;  no  evidence  of  relationship  or  affec- 
tion to  Pytt,  but  on  the  contrary  disaffection  to 
him,  and  great  affection  to  Elizabeth  M'Coul ;  the 
single  question  is,  whether  the  will  of  the  13th 
January  is  valid  ;  deceased  had  for  three  months 
intention  principally  to  benefit  Elizabeth  ;  subse- 
quent approbation  makes  the  appointment  of  the 
executor  good;  Daniel  Ross  cannot  write,  and 
therefore  was  not  a  subscribing  vntness  to  the 
will ;  no  expression  is  deposed  to,  that  implies  in- 
capacity. 

Dr.  Simpson,  for  Pytt. — First  will  made  with 
privity  of  Elizabeth  M'Coul,  who  went  to  desire 
Taylor  to  be  a  witness  to  it ;  Forfar  almost  a  stran* 
ger  to  deceased ;  all  the  witnesses  and  the  writer 
likewise  strangers  to  her ;  no  proof  that  deceased 
desired  any  witnesses  to  be  brought.  Pasmore 
does  not  say  Daniel  Ross  was  present  when  in-* 
structions  were  given ;  circumstances  of  fraud,  viz* 
Daniel  asked.  Andrew  Ross  to  be  a  witness  before 
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it  is  pretended  deceased  gave  instructions  for  a  pbhooatitb 

will ;  Forfar  did  the  like  to  Martin.  Andrew  Ross      1 

says  Pasmore  shewed  them  the  will  at  a  public-  ""^^Jj ''^•"■' 
house  and  they  all  went  together  to  deceased; 
Martin  says  only  he  and  Forfar  went  together. 
Deed  of  gift  to  Elizabeth  shews  incapacity,  for 
thereby  the  deceased  divested  herself  of  her  estate 
in  her  lifetime ;  some  of  the  witnesses  say  they  at- 
tested the  will  in  the  presence  of  the  deceased,  others 
say  in  the  next  room.  Campbell  on  the  4th  inter-r 
rogatory,  says  she  knows  Ross,  whose  name  she 
believes  is  Andrew,  by  seeing  him  with  deceased ; 
but  Andrew  swears  he  was  not  acquainted  with 
deceased.  Pasmore's  inserting  an  executor  of  his 
own. head  is  an  evidence  of  deceased's  incapacity. 
Forfar  not  having  been  named  executor  by  de- 
cieased,  cannot  have  a  decree  for  the  validity  of 
the  will. 

Dr.  Bettesworth^^zme  side. — Variations  between 
the  witnesses ;  proof  of  instructions  is  absolutely 
necessary  in  this  case ;  the  will  did  not  come  from 
deceased's  own  motion ;  why  did  not  she  make 
this  will  sooner  if  she  intended  it ;  it  does  not  ap- 
pear deceased  ever  spoke  to  Forfar  to  get  a  per- 
son to  make  her  will. 

Judgment  —  Sir  George  Lee. 
I  gave  sentence  for  the  will  of  the  13th  January 
1755,  because  I  thought  the  weight  of  the  evi- 
dence was  in  favour  of  the  deceased's  having  a  ca- 
pacity adequate  to  making  this  will,  whereby  she 
gave  all  her  effects  to  one  person ;  it  was  agree- 
able to  her  declarations  for  two  or  three  months 
preceding,  and  which  arose  from  Elizabeth's  care 
of  her  in  her  declining  state,  though  the  subscribe 
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PKEfiooATivE  ing  witnesses  varied  in  some  circumstances,  yet 
1     they  all  agreed  as  to  the  execution  of  the  will,  and 


^'"jui  ^7;"'  ^^^  deceased  appeared  to  be  sensible  ;  and  there 
was  no  blemish  upon  the  characters  of  any  of  the 
witnesses,  and  therefore  I  must  give  credit  to 
them,  though  there  were  suspicious  circumstances 
in  the  cause,  particularly  the  deed  of  gift,  and  the 
appointra;ent  of  Forfar  executor,  for  which  the  de- 
ceased gave  no  instruction ;  but  as  to  the  deed  of 
gift  it  was  not  pleaded,  but  only  mentioned  upon 
interrogatories,  and  therefore  as  the  contents  did  not 
appear  to  me,  I  could  not  lay  much  stress  upon  it ; 
as  to  the  appointment  of  the  executor,  though  it 
was  a  very  improper  behaviour  in  Pasmore,  yet  as 
the  will  was  read  over  to  the  deceased  and  approved 
by  her,  with  Forfar's  name  inserted  as  executor,  I 
thought  that  approbation  would  have  the  effect  of 
prior  instructions,  and  so  says  Swinburne,  and 
especially  in  this  case,  where  Forfar  is  a  mere 
nude  executor  and  takes  nothing  by  the  will  by  vir- 
tue of  his  executorship,  the  whole  estate  being 
disposed  of,  and  though  Dr.  Bettesworth  deter- 
mined otherwise  in  the  case  of  the  Earl  of  Bella- 
mant  and  Brigden,  (where  he  ordered  the  name  of 
the  Earl  inserted  as  executor  to  be  struck  out,  be- 
cause the  writer  of  the  will  said  he  inserted  his 
name  of  his  own  head,  though  another  witness 
swore  the  testatrix  ordered  the  Earl  to  be  made 
executor,)  yet  I  never  was  satisfied  with  that  opi- 
nion. As  to  Pytt's  will,  the  execution  was  suffi- 
ciently proved,  but  he  was  a  stranger  in  blood  to 
deceased,  and  no  evidence  of  affection  to  him,  or 
of  declarations  in  his  favour,  either  prior  or  subse- 
quent to  that  will  appeared  in  the  cause,  and  there- 
fore it  might  be  declared  revoked  upon  a  slighter 
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evideace  than  is  necessary  when  a  prior  will  is  in  ^*^^°^^^'^* 
favor  of  near  relations.  

Trinitj  Tera, 
JuljT. 


ARCHES  COURT  OF  CANTERBURY. 


Herbert  against  Wright.  Bj.Dtj«ft«r 

^  Trioitj  Tenn, 

Jttlj  IS. 

Dr.Bettesworth,  for  Herbert. — ^Rebecca  Wright  Wher«aiegMj 
deceased,  made  her  will  on  14th  November  1741  ;  LVt'iJ^eVikiju 
Thomas  Wright,  executor;  he   took  probate  the  J^Tf f**JJy° h"* a 
1 7th  February  1 742 ;  deceased  left  a  legacy  to  her  "  *•  ^  p*>d. 
daughter  Mary  Herbert,  in  these  words,  **  I  give 
to  my  daughter*  Mary  Herbert  and  her  three  chil- 
dren^ to  be  divided  equally,  100/.,  part  of  said  3501. 
South  Sea  annuities.'' 

N.  B.  She  had  before  menticmed  350/.  South 
Sea  annuities ;  Mary  Herbert  received  her  share 
of  25/.  soon  after  the  death  of  the  testatrix,  but 
the  children's  shares  were  not  payable  till  their 
apprenticeships  expired.  John  Herbert,  one  of 
the  children,  brings  a  suit  for  25/.,  his  share,  and 
the  libel  is  opposed. 

Dr.  Simpson,  for  Wright.  — The  prayer  of  the 
libel  is  to  have  25/.  a  fourth  part  of  the  said  100/. 
of  South  Sea  annuities  paid  to  him  John  Herbert. 
This  is  a  specific  legacy,  it  being  a  fourth  part  of 
100/.  South  Sea  annuities,  part  of  350/.  South 
Sea  annuities,  they  ought  to  plead  that  testatrix 
died  possessed  of  350/.  South  Sea  annuities,  and 
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should  have  prayed  that  25/.  part  thereof  should 
be  transferred  to  the  legatee,  and  not  plead  in  the 
Triou"  Twm    "^2^^^^  they  have  done,  as  if  it  had  been  a  legacy 
July  18.      in  gross. 

Judgment  —  Sir  George  Lee. 
But  I  was  of  opinion  that  it  was  a  legacy  in  gross, 
and  that  the  350/.  South  Sea  annuities  was  men- 
tioned only  as  the  fund  out  of  which  it  should  be 
paid,  and  therefore  admitted  the  libel. 


jaijis.      Fitzgerald  against  Lady  Mary  Fitzgerald. 


801.  ordered  to 
be  paid  bj  the 
hubftod  into 
the  registry, 
towards  defrajr- 
iDg  the  txr 
penoes  of  inter- 
rogatories of 
the  wife,  before 
a  reqaisition 
was  allowed  to 
issue  to  Ire- 
land, to  exa- 
Bioe  witnesses 
OD  an  allegation. 


An  allegation  on  behalf  of  Mr.  Fitzgerald  was 
admitted  without  opposition.  Gostling  his  proctor 
prayed  a  Requisition  to  examine  witnesses  in  Ire- 
land. Farrer,  Lady  Mary's  proctor,  prayed  that  it 
should  not  issue  till  he  had  deposited  in  the  Registry 
a  competent  sum  of  money  to  enable  her  to  cross- 
examine  his  witnesses  on  interrogatories,  and 
named  100/.  as  a  competent  sum.  I  ordered  30/. 
to  be  paid  by  Fitzgersild  to  Farrer  before  the  Re- 
quisition should  issue  under  seal. 


Sq\j  18.      Butler  against  Dolben,  calling  herself  Butler. 


Tbe2SdHen.8. 
o.  9.  deToIves 
upon  the  Dean 
of  the  Arches 
the  power  of 
aooepting  let- 


John  Butler,  Esq.  as  natural  guardian  to  his 

son  James  Butler,  a  minor,  aged  about  1 8  years  of 

age,  brought  a  suit  in  the  Arches  by  letters  of  re- 

ters  of    a  t   ^^^^t  jointly  from   Dr.  Simpson,   Chancellor  of 

in  inatriBoaial 

suits,  withoot  the  oonsent  of  the  party  proceeded  against.  The  Dean  of  the  Arches  is  boood  ex 
dtbitojusiUuB  to  reeeiTe  them.  Letters  of  reqaest  oflered  bj  two  ecclesiastical  jodges  oonjoiutlj, 
■ot  invalid  on  that  account.  In  a  suit  for  jactitation  of  marriagei  broaght  by  the  father  under 
the  marriage  net,  in  which  the  hasband  had  appeared  ondet  protest,  the  Conrt  refued  him  leave 
to  extend  hu  protest. 


ECCLESIASTICAL  COURTS;  1766.  313 

London,  and   Dr.   Bettesworth,    Commissary  of      abohb« 

Bucks,   against  Martha  Dolben,    calling  herself     1 

Butler,  for  jactitation  of  marriage.  She  appeared  .Jiiih^Tt^ 
to  the  citation  under  protestation ;  First,  for  that  Mj  is. 
the  Arches  had  no  jurisdiction,  for  the  letters  of 
request  being  from  two  judges  were  illegal  and 
unprecedented,  and  the  jurisdiction  could  not  be 
founded  without  the  consent  of  both  plaintiff  and 
defendant.  Secondly,  because  Mr.  Butler,  the 
father,  had  no  interest,  and  could  not  bring  this 
suit ;  the  minor  only,  who  was  the  party  interested, 
could  by  a  guardian  lawfully  assigned  commence 
a  suit  of  jactitation  of  marriage. 

Dr.  Collier,  for  Martha  Dolben,  alias  Butler, — 
This  is  a  cause  of  jactitation  of  marriage,  brought 
by  Mr.  Butler,  the  father,  to  annul  the  marriage  of 
his  son.     Mr.  Butler,  jun.  courted  Martha  Dol- 
ben, she  consented,  and  they  went  abroad  and 
were  married  at  Antwerp  the  7th  March  1756; 
they  consummated  and  lived  publicly  abroad  as 
husband  and  wife  till  the  13th  March  1756,  when 
they  returned  home ;  his  father  then  applied  to  the 
Lord  Chancellor,  who  committed  her  to  the  Fleet 
prison  for  marrying  a  ward  of  the  Court  of  Chan- 
cery ;  before  her  marriage  she  lived  at  Wexham  in 
the  county  of  Buckingham.    1st  Sess.  of  this  Term, 
Mr.  Stevens,  proctor  for  Butler,  alleged  that  the 
husband  was  a  minor  of  18  years  \  that  his  father 
was  his  natural  guardian,  and  that  she  had  falsely 
boasted  and  asserted  that  she  was  married  to  the 
son,  and  exhibited  letters  of  request  jointly  from  the 
Chancellor  of  London  and  Commissary  of  Buck- 
ingham ;  the  Court  then  accepted  the  letters  of  re- 
quest, so  far  as  by  law  they  ought  to  be  accepted ; 
a  citation  pursuant  thereto,  went  out  and  was 
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Atonn     gerved  on  her  in  the  Fleet,  which  was  returned  the 

Court 

L     2d  session.    The  3d  session^  Mr,  Gostling  said  he 

r^^v!^  ilioiiU  appear  far  her,  bat  pmy«d  time  to  obtain  a 
Mj  u.  '  special  proxy ;  the  Court  granted  it ;  and  on  the 
4th  session,  (Jostling  appeared  for  her  under  pro* 
test,  and  objected  that  joint  letters  of  request  from 
two  judges  are  unprecedented  and  contrary  to  the 
statute  of  citations,  23  Hen.  8.  c.  9,  and  that  the 
husband  himself  by  a  guardian  properly  assigned 
ought  to  be  the  plaintiff,  and  therefore  prayed 
that  the  suit  might  be  dismissed.  Minors  have 
always  appeared  by  a  guardian  assigned. 

Dr.  Hay,  for  John  Butler,  Esq.  father  to 
James  Buder. — ^The  question  now  is  merely  pre- 
liminary. In  June  1766,  Mr.  Butler  placed 
his  son,  a  minor,  with  the  Rev.  Mr.  Wray,  at 
Wexham,  in  Buckinghamshire,  for  education; 
on  the  21st  February  1766  he  was  seduced  away 
by  Martha  Dolben  and  a  relation  of  hers.  Mr. 
Butler  desires  to  have  a  determination  whether  the 
marriage  pretended  to  have  been  celebrated  at 
Antwerp  is  valid  or  not ;  doubtful  what  jurisdiction 
she  belongs  to,  whether  to  the  diocese  6f  London, 
by  being  in  the  Fleet,  or  to  the  Gommissaryship 
of  Buckinghamshire  by  having  resided  there  be- 
fore she  went  abroad.  The  merits  of  the  case 
will  arise  upon  the  statute  26  Geo.  2.  for  preventing 
Clandestine  marriages.  She  makes  two  objections 
to  the  citation ;  1st.  That  the  letters  of  request  are 
improper ;  2dly .  That  the  father  cannot  bring  this 
suit.  I  am  willing  to  take  tlie  questions  separate, 
and  argue  first  upon  the  validity  of  the  letters  of 
request. 

Read  the  act  of  Court  and  her  proxy  to  Grost- 
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ling,  by  which  he  wa&  authorized  to  protest  upon 
both  points. 

Trinity  T«rai» 

Dr.  Collier'^  argument. — ^The  question  is,  wlw-  *•>/  la- 
ther this  Court  has  any  jurisdiction  but  upon  ap 
peals.  The  validity  of  a  matrimonial  cause  is  to 
be  tried ;  a  feict  of  marriage  is  admitted ;  upon  that 
fact  the  Chancery  proceeded ;  this  is  a  personal 
action,  and  therefore  the  person  of  the  minor  must 
be  before  the  Court  to  give  answers,  &c.  Clark  8a3rs 
that,  in  a  jactitation  cause,  instead  of  a  contesta- 
tion of  suit  the  defendant  may  plead ;  we  have  no 
cause  of  marriage  witli  the  fa^er ;  we  each  object 
to  the  suit  being  in  the  father's  name,  but  by  a 
quarela  nuUitatis ;  and  as  this  is  not  an  appeal, 
a  guarela  cannot  be  broij^ht,  in  Herbert  against 
Hughes  (a),  in  the  Arches,  this  Term,  it  was  de- 
termined that  after  an  appeal  from  a  grava- 
men is  pronounced  against,  the  Court  cannot  hold 
the  cause  but  by  consent  of  parties.  Statute 
23  Hen.  8.  c.  9.  refers  in  this  case  to  the  civil  and 
canon  law ;  by  the  civil  law  this  question  is  de- 
cided only  in  general  terms ;  Prorogatio  Jurisdic^ 
tionis  is  voluntary  or  necessary  by  law.  Maranta, 
part  4.  Distinct.  12.  Prorogatio  Jurisdictianis  d 
persond  ad  personam  must  be  with  the  consent  of 
the  parties.  Quando  Judes  habet  limtatam  Juris^ 
dictionem^  &c.  We  do  not  consent  to  this  Court 
Actor  sequitur  forum  rei ;  but  by  this  method.  Reus 
sequiturfomm  actoris.  Canon  Law.  94  Can.  1608, 
the  consent  of  the  diocesan  is  required  to  letters  of 
request.  The  judge  alone  cannot  consent  witli- 
out  a  mandate  from  his  bishop.  Brossius  de 
potest,  vicar,  the  bishop  in  his  court  of  audience 
has  a  concurrent  jurisdiction  with  his  vicar-gene- 
ral. The  jurisdiction  of  this  Court  must  be  founded 

(a)  Supra,  p.  288. 
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AioHM      by  consent  both  of  the  parties  and  of  the  bishop 

Court.  .... 

1      i  quo^  a  judge  cannot  devolve  his  jurisdiction. 

wiuyTe™  Brossius,  lib.  2.  quaest.26l.  nu.  L,  a  judge  can- 
jdj  u.  '  n^  without  special  mandate  from  his  bishop  de- 
volve his  jurisdiction  to  the  metropolitan.  Superior 
judge  also  cannot  take  the  cause  without  consent  of 
the  bishop  ^  qtu):  it  does  not  appear  that  there  are 
letters  of  request,  because  they  are  not  under 
-  office  seal.  Her  domicil  is  not  now  at  Wexham. 
She  is  of  the  jurisdiction  where  her  husband  re- 
sides; durance  does  not  make  a  domicil.  She  is 
improperly  cited  by  the  father. 

Dr.  Hayy  for  Butler.  —  1  agree  that  durance 
does  not  create  a  domicil ;  where  the  parties  do  not 
consent,  the  Court  must  determine.  The  statute 
authorizes  the  Court  to  judge  of  the  reasons  on 
which  letters  of  request  are  granted.  This  is  a 
new  case  arising  upon  the  late  statute  of  marriage ; 
the  doubtfulness  of  the  jurisdiction  is  good  ground 
for  receiving  the  letters  of  request.  Hob.  185. 
Jonts  V.  Jones,  reference  from  the  inferior  judge  to 
the  superior,  held  to  be  a  good  ground  of  jurisdic- 
tion under  the  statute  of  citations. 

* 

Dr.  Bettesworth,  same  side. — ^The  granting  and 
receiving  letters  of  request  are  discretionary ;  the 
.statute  does  not  oblige  the  inferior  judge  to  take 
cognizance.  In  Jones's  case^  Hob.  Rep.,  Dr.  Tal- 
bot said,  the  inferior  judge  is  not  bound  to  give 
reasons  for  devolving  his  jurisdiction.  Hob.  f.  16. 
Neither  party  can  be  ag^eved  by  the  Court's  ac- 
cepting letters  of  request. 

Judgment  —  Sir  George  Lee. 
I  was  of  opinion  the  jurisdiction  of  the  Court  of 
Arches  was  now  entirely  settled  by  statute  23  H.  8. 
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c.  9.,  that  the  Arches  is  by  that  statute  empowered 
to  take  original  cognizance,  by  virtue  of  letters  o( 
request,  of  such  causes  as  the  civil  and  canon  law 
allowed  the  inferior  judge  to  devolve  to  the  supe- 
rior, which  are  those  that  are  called  arduous  causes, 
of  which  matrimonial  were  always  esteemed  the 
chief,  that  the  statute  vested  the  power  of  devolv- 
ing in  the  judge,  without  mentioning  consent 
either  of  the  bishop  or  parties ;  that  in  fact  the 
bishop's  consent  was  never  required,  and  that  if 
the  parties'  consent  had  ever  been  deemed  Qeces-< 
sary,  there  hardly  could  be  a  cause  commenced 
here  by  request,  for  the  defendant  almost  con 
stantly  desires  as  many  opportunities  of  appealing 
as  possible  for  delay.  As  to  the  discretion  of  this 
Court,  whether  it  shall  accept  or  refuse  letters  of 
request  when  granted  by  a  proper  judge,  th^ 
Delegates  held  in  the  case  of  Dr.  Pelling  against 
Wkiston,  (a)  that  the  Dean  of  the  Arches  was  bound 
to  receive  them  es  debiiojustitice ;  but  that  it  was  in 
the  discretion  of  the  inferior  judges  whether  he 
would  grant  them ;  in  this  case  the  party  appeared 
under  a  protestation  against  the  citation ;  first,  be- 
cause the  request  was  irregularly  made  jointly  by 
two  judges,  and  secondly,  because  the  father  had 
no  interest  to  commence  the  suit.  The  first  point 
only  had  been  argued ;  it  was  clear  she  must  be 
subject  either  to  the  jurisdiction  where  she  last 
had  a  domicil,  o»  to  that  where  she  was  locally 
present ;  for  to  say  she  must  follow  the  forum  of 
her  husband  was  begging  the  question,  when 
the  point  in  issue  was  whether  she  had  a  husband 
or  not  y  which  ever  of  the  two  judges  had  not  the 

(a)  Dr.  Pelling  v.  Whiston^  in  which  cause  the  refusal  of  a  cita* 
tion  in  a  libel  of  heresy  was  bolden  to  be  a  good  ground  of  appeal 
to  the  Delegates.     I  Com.  Rep.  190 ;  2  Gib.  1007* 


Aroiibs 

GOORT. 

Bj-Daj  afior 
Trinity  T«nD^ 
Jalj  13. 
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aborbs  jarisdiction,  his  act  in  joining  in  the  request  was 
_J!Il  merely  void,  for  he  could  not  devolve  a  jurisdiction 
Mi"u*T^  which  he  had  not ;  and  in  this  case  I  thought  she 
jvij  IS.  '  was  subject  to  the  jurisdiction  of  the  Chancellor  of 
London,  notwitlistanding  she  was  locally  present  in 
that  diocese  by  durance ;  for  the  statute  says,  that  no 
person  shall  be  cited  out  of  the  diocese  or  peculiar  ju- 
risdiction where  the  person  cited  shall  be  inhabiting 
and  dwelling  at  the  time  of  awarding  or  going  forth 
of  the  citation  or  summons,  and  therefore  she  being 
inhabiting  and  du>elling  in  the  Fleet  at  the  time  the 
letters  of  request  were  granted,  and  the  citation 
issued,  might  have  been  cited  by  the  Chancellor  of 
London ;  and  I  thought,  that  notwithstanding  the 
durance,  she  was  citable  where  she  was  inhabit- 
ing pursuant  to  the  statute,  and  great  would  be 
the  mischief  if  a  person  by  being  in  custody  was 
privileged  against  being  cited  to  do  justice ;  per* 
sons  often  continued  in  prison  for  debt  for  many 
years,  and  had  no  other  habitation.  I  therefore 
pronounced  for  the  jurisdiction  of  the  Arches  Court, 
by  virtue  of  the  joint  letters  of  request. 

As  to  the  other  point,  the  suit  being  brought  by 
the  father,  her  proctor  prayed  time  to  the  next  term 
to  extend  his  protest,  and  to  consult  his  client ;  but 
that  attempt  being  plainly  to  delay  the  cause  and 
gain  the  long  vacation,  and  as  it  was  one  of  the  ob- 
jections to  the  citation  upon  which  he  was  expressly 
authorized  by  his  proxy  to  protest,  I  would  not 
give  further  time,  and  Dr.  Collier  declaring  he  was 
not  ready,  and  could  not  then  argue  that  point,  I 
rejected  that  part  also  of  the  protestation,  and  or- 
dered her  proctor  to  appear  absolutely,  and  ad* 
mitted  the  libel,  it  being  a  common  libel  of  jactita- 
tion ;  her  proctor  then  protested  of  appealing  from 
the  whole  decree  to  the  Delegates. 
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HIGH  COURT  OF  DELEGATES. 


Judges. 
Mr.  Baroa  Adams.  Dr.  Duca&ell. 

Mr.  Jastice  Bathurst.     Dr.  Clauke. 
Dr.  Walker.  Dr.  Harris. 


Butler  against  Dolben,  calling  herself  Butler.  J«ww,it57. 

The  Delegates  determined  that  my  decree  was  sentmice  in  the 
right  as  to  the  jurisdiction,  by  virtue  of  the  joint  dR^ed  l^V 
letters  of  request,  but  were  of  opinion  I  should  SflSSdi^ 
have  given  further  time  for  hearing  her  objection  !7iJ[*,"JJ^'o?* 
as  to  the  suit  being  brought  by  his  father,  and  that  nqaeit.  bat 
I  should  not  have  decreed  her  to  appear  abso*  reVe^  which 
lutely  till  I  had  heard  her  counsel  upon  that  point,  ^^^l^^ 
and  therefore  pronounced  for  the  appeal,  and  as-  »»>«>i«t«>y  ^- 
signed  to  hear  upon  that  point  the  11th  November  had  beeo  beard 

.  oo  the  other 

next.  branch  of  the 


protest. 


PREROGATIVE  COURT  OF  CANTERBURY.  Triiuj'T^' 

Jylyl4. 


PoHLMAN,  formerly  Untzellman,  and  Appach, 
formerly  Untzellman,  against  Untzellman 
and  others. 

Dr.  Hay^  for  Pohlman  and  Appach. — Peter  a  win  made  bj 
Untzellman  made  his  will  6th  October,   1747^  by  ilon  for  a'lVro, 
way  of  provision  for  Elizabeth  White,  his  intended  |roro?mri!S: 
wife,  whom  he  made  sole  executrix,  and  for  the  •«*•  "***  •?*^- 

ii«*d  to  probate 

children  he  might  have  by  such  marriage,   and  in  preference  to 

.  1  .         .  •  r»        - 1_  r  •  J  11   » will  of  a  later 

therem  gives  her,  for  the  purposes  aforesaid,  all  date. 
his  estate  real  and  personal,  if  the  marriage  took 
effect,  which  it  did  on  the  10th  of  said  October 
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^"c^RTr*  ^^^''J  ^'^  August  1761,  he  made  a  codicil,  and 
added  Israel  Jalabert  to  his  wife  in  the  executor- 

TriiST^S^  ^^^P'  12th  March  1755,  he  made  a  new  will,  all 
j«iy  14.  q{  ijig  Q^n  handwriting,  appointed  Nathaniel  Tor- 
riano  executor,  who  has  renounced,  gave  his  wife 
a  legacy  of  51.  only,  and  having  no  children, 
gave  the  residue  to  his  sisters  Pohlman  and  Ap- 
pach  for  life,  remainder  to  their  children.  Upon 
his  death,  the  widow  entered  caveat  and  prayed 
probate  of  the  will  of  6th  October  1747 ;  the  sis- 
ters prayed  administration  with  the  will  of  12th 
March  1766 ;  the  widow  opposed  it ;  the  sisters 
propounded  it  and  fully  proved  it ;  and  now — 

Dr.  Simpson,  for  the  widow,  insisted  that  the 
will  of  6th  of  October  1747,  was  a  provision  or 
settlement  made  in  view  and  consideration  of  mar- 
riage, and  was  in  nature  of  a  deed  or  marriage 
articles,  and  extended  to  his  whole  estate,  and 
was  therefore  a  bar  to  his  making  any  other  will, 
for  it  was  in  its  nature  irrevocable ;  and  also  that 
the  deceased  had  nothing  left  in  his  power  to  be- 
queath, and  therefore  prayed  that  the  Court  would 
pronounce  against  the  last  will  as  void,  in  the  same 
manner  as  a  feme  covert's  will,  made  without  con-* 
sent  of  her  husband,  is  void,  and  that  probate  should 
be  granted  of  the  first  will  to  Mrs.  Untzellman. 

Judgment  —  Sir  George  Lee. 
But  I  was  of  opinion,  if  the  first  will  could  ope- 
rate as  marriage  articles  or  a  deed,  she  must  go  to 
the  Court  of  Chancery  to  have  it  enforced  there ; 
that  the  question  before  me  was  only  upon  the 
factum  of  the  two  wills ;  that,  considered  as  wills 
the  latter  being  fully  proved,  did  clearly  revoke 
the  former ;  and  I  could  not  determine  that  the  de-* 
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Bj-Dftj  after 

Trioitj  Term, 

lol>  14. 


ceased  had,  by  the  act  of  6th  October  1747,  dis-  PtERooAxiyB 
abled  himself  from  making  any  subsequent  ^yiIl. 
He  might  have  .acquired  an  estate  subsequent  to 
said  will,  and  then  considering  it  as  a  deed,  such 
subsequent  estate  would  not  pass  under  it,  and  so 
at  all  events  he  might  have  effects  to  bequeath. 
And  this  is  not  like  the  case  of  a  feme  covert  who 
is  rendered  by  the  law  incapable  of  making  a  will 
without  the  consent  of  her  husband.  I  therefore 
pronounced  for  the  will  of  12th  March  1755,  and 
decreed  administration  cum  testamento  to  the  sisters 
as  being  residuary  legatees  for  life,  and,  they  living 
abroad,  I  ordered  good  security  in  1000/.  (which- 
was  admitted  to  be  more  than  double  the  value  of 
the  estate)  to  be  given  in  England.  The  widow's 
proctor  prayed  an  inventory,  she  having  a  legacy 
of  6/.  in  the  last  will,  and  therefore  having  an  in- 
terest ;  but  the  adverse  proctor  offering  to  pay  the 
legacy,  I  refused  to  grant  an  inventory. 


Lloyd  against  Lloyd. 


Jalj  14. 


John  Lloyd,  Esq.  died  25th  June  1755,  left  a 
widow,  a  brother,  and  two  sisters.  Upon  de- 
ceased's death  the  widow  delivered  up  the  mansion 
house  and  every  thing  therein  to  the  brother,  and 
desired  he  would  receive  and  pay  deceased's  debts 
and  effects ;  afterwards,  upon  information  that  de- 
ceased had  not  long  before  his  death  made  a  will, 
and  that  there  was  reason  to  believe  it  was  still 
subsisting,  of  which  facts  affidavits  were  exhibited, 
she  prayed  administration  to  be  granted  to  her  till 
a  will  should  appear  :  the  brother  prayed  a  simple 
administration. 

VOL.  II.  T 


Adminiitratioo 
decreed  to  a 
widow  tflle  will 
■hoold  appear, 
10  preferenqe  to 
the  grant  of  a 
limple  adiai- 
niatratioo  to  a 
brother. 
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prerooatitb  Judgment  —  Sir  George  Lee. 

I  decreed  the  administration  to  the  widow  till  a 

Trinit^T^I  will  should  appear,  she  giving  good  security  and 
joijF  u.      notice  thereof. 

N,  B.  The  brother  in  this  case  offered  to  make 
immediate  distribution,  but  I  did  not  think  fit  to 
grant  administration  from  the  widow  on  that  ac 
count. 


^■'^"-  Ramsay  against  Calcot. 

Lm  rdebt"*       ^^'  ^^y*  ^^^  ^^^y  Ramsay. — Benjamin  Smith, 

«DiiUed  to  pro.  deceased,  made  his  will  the  6th  July  1761,  ap- 

th\toitator"wM  poiuted  Mary  Ramsay  executrix  and  universal 

n1!!^]rb7h«    legatee ;  left  a  sister,  Elizabeth  Calcot,  who  took 

ioitnmieDt.       administration  to  him.     Ramsay  cited  her  to  bring 

it  in.     She  did,  and  opposed  the  will.     Deceased 

was  a  prisoner  for  debt  in  Newgate.     Instructions, 

reading,  execution,  and  capacity  proved.     Halh 

who  wrote  the  will,  says  he  believes  it  was  made 

to  secure  a  debt,  but  it  does  not  appear  that  the 

deceased  was  a  mariner  when  the  will  was  made» 

and  deceased  had  great  obligations  to  Ramsay. 

Dr.  Bettesworthy  for  Calcot. — Ramsay,  a  stran- 
ger in  blood  to  deceased ;  I  shall  put  it  upon  this 
point,  that  deceased  was  a  mariner,  and  the  will 
was  made  to  secure  a  debt,  and  therefore  is  void. 

Witnesses  for  Ramsay. 
1.  William  Hall,  Gent. — On  or  about  6th  July 
1751,  Frederick  Bride,  a  client  of  deponent's,  de- 
sired deponent  to  go  to  Newgate,  to  make  a  will 
,  for  a  person  there ;  deponent  went,  and  there  was 
introduced  to  a  person,  a  stranger  to  deponent. 
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who  called  himself  Benjamin  Smith ;  said  person  ^*"^j^"^* 

gave  deponent  verbal  instructions  for  making  his  •  1 

will ;  deponent  drew  his  will  therefrom  and  read  ^fnu '^^' 
it  to  him,  and  he  approved  it,  and  then  duly  exe-  ^^y  i^* 
cuted  it  in  presence  of  deponent,  of  Frederick 
Bride,  and  Margaret  Preston,  who  witnessed  it ; 
said  person  appeared  to  be  of  sound  mind,  and 
after  he  had  executed  it,  said  *'  Now  I  am  easy." 
3.  Int.  Deceased  said  he  was  indebted  to  Ram- 
say by  bond.  7.  Int.  Deponent  believes  said  will 
was  made  as  a  security  for  a  debt. 

2.  Frederick  Bride. — Deceased  often  came  to 
see  deponent ;  Mary  Ramsay  told  deponent  de- 
ceased wanted  to  make  his  will,  and  desired  depo- 
nent to  recommend  her  to  a  person  for  that  pur- 
pose, and  desired  Margaret  Preston  and  deponent 
to  be  witnesses ;  deponent  was  present  at  making 
the  will ;  proves  that  Hall  read  it  to  deceased,  and 
deceased  also  read  it  himself,  approved  and  duly 
executed  it  in  presence  of  the  subscribing  wit- 
nesses, and  was  in  his  senses. 

3.  Int.  Ramsay  was  a  creditor  to  deceased ; 
she  advanced  money  to  him  in  his  distress,  and 
believes  that  induced  him  to  make  the  will. 

3.  Margaret  Filings,  formerly  Preston. — Depo- 
nent never  saw  deceased  but  once  before  she  saw 
him  in  Newgate;  says  Hall  produced  the  will 
ready  wrote ;  deceased  read  and  published  it  to  be 
his  last  will ;  he  was  in  his. senses. 

The  will  read,  in  which  deceased  is  described 
mariner,  and  it  recited  that  he  was  considerably 
indebted  by  bond  to  Mary  Ramsay. 

Judgment  —  Sir  George  Lee. 
I  was  of  opinion  that  the  description  of  the  de- 

y2 
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prfrogative  ceased  by  the  name  of  mariner  in  the  will,  was  not 

Court.  «^    •  •  i 

. a  sufficient  evidence  that  he  was  really  a  mariner  at 

Trinh^Term'  the  time  of  making  the  will ;  he  might  have  been  so 
Joijri4.  '  formerly,  but  might  have  left  the  sea  ;  and  I  was 
of  opinion  a  testator  ought  to  be  proved  to  be  an 
actual  mariner  at  the  time  of  making  the  will,  and 
that  it  was  made  merely  for  the  purpose  of  secur- 
ing his  debt  to  the  creditor,  in  order  to  bring  him 
within  the  equity  of  the  statute  of  W.  3.  For  if 
a  man's  being  barely  called  a  mariner,  and  a  wit- 
ness saying  that  he  believes  the  will  was  made  to 
secure  a  debt  was  sufficient  to  set  a  will  aside,  it 
would  be  mischievous  ;  for  then  no  seaman  could 
appoint  his  friend  executor,  if  he  happened  to  be 
indebted  to  him  ;  and  so  a  man's  will  might  be  set 
aside  directly  contrary  to  his  intention;  and  there- 
fore the  factum  of  the  present  will  being  sufficiently 
proved,  I  pronounced  for  the  validity  of  the  will. 


ciTMt  D»y,  Kearney  against  Whitaker. 

Jolj  29.  ° 

del^'t?!!''"  ^^^^  Hewitt  died  a  bachelor  and  intestate,  28th 
bond  creditor,  Jauuary  1756,  left  a  brother,  his  only  next  of  kin 
ftDother  or«di.  rcsidiug  abroad,  who  was  cited  by  process  on  the 
*"'•  Royal  Exchange,  at  the  instance  of  Kearney,  a 

creditor  in  200/.  by  bond,  who  prayed  adminis- 
tration, and  offered  to  enter  into  articles  to  pay 
pro  raid.  He  was  opposed  by  Whitaker,  another 
creditor,  who  made  affidavit  that  deceased  was 
indebted  to  him  by  bond  in  the  sum  of  279/.  15^., 
and  further,  that  deceased  was  indebted  to  him 
money  he  had  received  for  him  as  his  agent  or 
clerk,  but  that  account  not  being  settled,  he  could 
not  set  forth  the  exact  sum  qf  that  debt,  and  offer 
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ed  likewise  to  enter  into  articles  to  pay  Kearney  prerooativi 
pro  rata.  


Dr.  Hay  J  for  Kearney,  argued  that  there  being 
an  unsettled  account  between  deceased  and  Whit- 
aker,  it  was  uncertain  whether  deceased  was  in- 
debted to  him  or  not,  and  therefore  that  Kearney 
had  a  preferable  right  to  administration. 

Judgment — Sir  George  Lee. 
But  as  Whitaker  had  sworn  to  a  debt  of  a  supe- 
rior sum  to  Kearney's  by  bond,  and  the  unsettled 
account  appeared  to  be  an  additional  debt  to  the 
bond,  (for  according  to  Whitaker 's  affidavit,  that 
debt  arose  from  the  deceased's  having  received  mo- 
ney for  the  use  of  Whitaker,  as  his  agent,  and  did  not 
arise  from  any  mutual  transactions  between  them, 
which  might  create  an  uncertainty  to  whom  the 
balance  might  be  due,)  I  decreed  administration 
according  to  the  usual  course  to  Whitaker,  as 
being  the  greater  creditor,  he  entering  into  articles 
according  to  his  offer,  to  pay  Kearney  pro  rata 
with  himself,  and  ordered  the  expences  Kearney 
had  been  at  in  citing  deceased's  brother,  to  bQ 
paid,  out  of  the  estate. 


Caveat  Dajr, 
JdIj  29. 


KiRKuousE  against  Fawkener. 

James  Brand  died  a  y^idower,  intestate,  in  Au- 
gust 1746.  Administration  of  his  effects  was 
granted  to  Mary  Kirkhouse,  widow,  his  cousin- 
german  and  next  of  kin.  She  died  soon  after, 
leaving  goods  unadministered.  In  October  1749, 
Kenelm  Fawkener  took  administration  de  bonis  non, 


October  8. 


Where  a  person 
entitled  to  an 
administration 
is  resident 
abroad,  no  de- 
cree which  majr 
affect  his  inte- 
rest should  be 
made  till  a 
proxjr  has  been 
received  from 
him. 
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Court. 

Caveat  Daj, 

October  8. 


P»«;;^ATivB  as  a  creditor  to  James  Brandy  and  suggested  that 

Mary  Kirkhouse  had  left  no  relations.  John 
Brand  Kirkhouse,  son  to  said  Mary,  who  resides 
at  Scanderoon  in  Turkey,  cited  Fawkener  to  biing 
in  the  administration,  and  to  shew  cause  why  it 
should  not  be  revoked,  as  granted  under  felse 
suggestions,  and  why  it  should  not  be  granted  to 
him,  as  son  and  next  of  kin  to  Mary  Kirkhouse. 
He  having  lived  abroad,  had  not  taken  administra* 
tion  to  his  mother  Mary,  to  qualify  himself  to  take 
the  administration  de  bonis^  which  Fawkener's  coun* 
sel  objected,  and  insisted  that  Kirkhouse  had  no 
right  to  cite  him  till  he  had  actually  qualified  him- 
self. It  was  answered,  that  he  offered  in  the  act  of 
Court  to  take  administration  to  his  mother,  and  as 
he  lived  abroad,  the  Court  would  not  insist  on  his 
taking  administration  to  the  mother  previous  to 
issuing  this  citation,  but  would  decree  both  admi- 
nistrations together. 


Judgment  —  Sir  George  Lee. 
I  was  apprehensive  Kirkhouse's  name  might  be 
made  use  of  without  his  privity,  as  he  lived 
abroad,  and  had  suffered  Fawkener  to  be  in  pos* 
session  of  the  administration  de  boms  so  long,  and 
therefore  declined  making  any  decree  relative  to 
the  administration,  till  Kirkhouse's  proctor  should 
exhibit  a  proxy  from  him. 


0«lober  8. 

Administration 
with  the  will 


DoBSON  agatmt  Cracherode. 


Richard  Roderick,  Esq.  died  intestate,  as  sup* 
anoexed  given   posed  I  admiuistratiou  decreed  to  Elizabeth  Dob- 

to  a  aiater  who     *  .,  .^i- 

was  a  legatee,    SOU,  widow,  his  cousm,  and  ouc  of  his  next  of  Kin. 


in  preference  to 

a  brother  not  naned  in  Ibe  will. 
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Caveat  Daj, 
Ootobtr  8. 


Before  it  passed  under  seal,  she  found  and  brought  prbrooauve 
in  a  will  of  deceased's,  in  which  she  had  a  legacy 
of  100/.,  and  legacies  were  left  to  her  children,  but 
the.  executor  and  residuary  legatee  died  in  de- 
ceased's lifetime.  She  prayed  administration  with 
the  will  annexed.  Her  brother.  Colonel  Mor- 
daunt  Cracherode,  entered  caveat,  and  prayed 
administration  cum  testamento  to  be  granted  to  him, 
as  one  of  the  next  of  kin .  His  counsel  insisted  that 
it  ought  to  be  granted  to  him,  being  a  man,  and  there- 
fore preferable  to  a  woman.  There  was  no  personal 
objection  to  either,  and  therefore  as  the  simple 
administration  (upon  supposition  that  deceased 
was  dead  intestate)  was  decreed  to  Mrs.  Dobson, 
and  as  she  had,  by  virtue  of  her  legacy,  an  inte- 
rest by  the  will  in  her  own  right,  and  also  in  be- 
half of  her  children,  and  as  Colonel  Cracherode 
was  not  so  much  as  named  in  the  will,  I  decreed 
administration  with  the  will  annexed  to  Mrs. 
Dobson. 


Sir  EvERARD  Fawkener    and   Freemantle     "?••!••"• 
against  Jordan,  by  her  Guardian.  T«nn, 

^  "^  Novembar  15, 

Dr.  Smalbroke,  for  Fawkener  and  Freemantle.  TiMCavtaoet 
—  Colonel  John  Jordan,  deceased,  made  his  will,  riatnUoB  S""" 
dated  10th  September,   1764,  all  wrote  with  his  J^^JX'T'^ 
own  hand,  but  not  witnessed;  gave  50/.  to  his     Taita««iu 
servant,  Ruth  Netterton,  to  be  paid  in  six  months;  oanooijbeap- 
all  the  rest  of  his  estate,  which  was  wholly  per-  ?J|u  ^aSJtli 
sonal,  he  gave  to  his  daughter  and  only  child,  a  J2SuMrcJl?2. 
minor,  aged  near  fifteen  years,  and  directed  that    Wbeie  a  mi- 

^^  J  »  nor  ia  tola  aext 

of  kin  and  reaidaarjr  legatae,  the  ma^  select  a  gnardiao  for  all  porpoaea  in  law,  and  eapedallj  for 
taking  administration  cwm  iestamenio  anmexo. 
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PR8R0GATIVE  ail  ainiuity  of  100/.  for  her  life  should  be  bought 

L     for  her ;  and  then  adds,  that  if  she  should  marry  • 

^'xem""     without  the  consent  of  her  guardians,  she  should 

Nofember  15.  havc  ouly  oue  shilling,  and  bequeathed  his  estate 
in  that  case  to  the  children  of  Mr.  Freemantle, 
and  desired  Sir  Everard  Fawkener,  Mr.  Hitch,  and 
the  said  Mr.  Freemantle  to  take  the  trust  and  guar- 
dianship over  his  daughter.  The  daughter  chose 
Mr.  Hitch,  one  of  the  said  trustees,  her  sole  guar- 
dian, who  entered  a  caveat.  Sir  Everard  and 
Freemantle  prayed  administration,  with  the  will 
annexed,  to  be  granted  to  them  two,  or  to  Free- 
mantle alone,  or  to  them  two  and  Hitch  jointly. 
Hitch  prayed  administration  cum  testamento  to  be 
granted  to  him  solely,  as  guardian  to  the  minor. 
Hitch  and  Freemantle  are  both  uncles  to  the 
minor.  The  Court  may  grant  administration  dur- 
'  ing  minority  at  discretion — is  not  bound  to  grant 
it  to  trustees,  Prerog.  Bodicot  and  Hamilton  against 
Dalzeely  last  Term;  3  Peere  Williams,  Jones 
against  Earl  of  Strafford^  Court  not  bound  to  grant 
it  to  the  minor's  nominee.  Sir  Everard  and  Free- 
mantle first  applied  for  administration. 

Dr.  Bettesworth^  same  side,  urged  that  all  three 
were  executors  by  the  tenor  of  the  will,  for  the 
testator  must  intend  they  should  buy  the  annuity 
for  life  for  her,  because  no  other  person  is  appointed 
to  do  it ;  and  they  are  trustees  and  guardians  for 
the  minor's  person,  by  the  intention  of  the  testa- 
tor, and  therefore  it  will  be  agreeable  to  the  testa- 
tor's purpose  to  give  them  the  management  of  the 
estate.  The  statute  12  Car.  2.  does  indeed  em- 
power a  father  to  appoint  guardians  to  his  children 
by  will  attested  by  two  witnesses,  and  therefore  as 
this  will  is  not  attested,  they  are  not  strictly  testa- 
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mentary  guardians ;  but  by  the  statute  of  frauds,  p»«kooativb 
29  Car.  2.  trustees  may  be  appointed  by  writing 
without  witnesses. 


Midwehn* 

TenB» 
KoTMBber  15. 


Dr.  Simpson,  contra.  —  These  gentlemen  are 
clearly  not  testamentary  guardians.  A  minor  of 
seven  years  old  may  by  law  chuse  a  guardian. 
The. Court  may  determine  whether  the  minor  has 
made  a  proper  choice,  but  when  the  guardian  is 
approved,  the  Court  must  grant  the  administra- 
tion to  him  for  the  minor's  use.  This  minor  has 
both  interests,  as  ( sole  next  of  kin  and  residuary 
legatee,  vested  in  her. 
•  .  • ' 

Dr.  Hay,  same  side. — The  three  persons  named 
in  the  will  are  trustees  and  guardians. only  of  the 
minor's  person.  It  is  a  common  case,  where  ad- 
ministration by  law  is  to  be  granted  to  a  guardian 
elected  by  the  minor  for  her  use  and  benefit.  : 

Judgment  —  Sir  George  Lee. 
I  said  an  executor  might  be  appointed  by  cir- 
cumlocution, as  well  as  by  express  words ;  but  I 
saw  no. words  of  circumlocution  in  this  will,  and 
the. parties  seemed  to  agree  there  were  none,  for 
on  each  side  they  had  prayed  administration  cum 
testamento.  If  executors  had  been  appointed  by 
the  tenor  of  the  will,  the  question  would  be  at 
an  end^  for  the  Court  must  grant  probate  to  them; 
but  I  thought  there  was  no  ground  in  this  case  to 
suggest  that  probate  ought  to  be  so  granted.  I  did 
not  know  any  instance  where  the  Court,  upon 
litigation,  had  ever  granted  administration  to 
trustees,  merely  as  such,  without  having  any 
other  title.  They  clearly  were  not  testamentary 
guardians,  for  statute  12  Car.  2.    having    given 
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^''coor"^*  pow»  to  &ther8  to    appoint  guardians  to  their 

children  by  their  wills,  which  they  could  not  do 


TemT*  before,  and  having  directed  that  such  will  should 
NorrmiMr  15.  bc  attested  by  two  witnesses,  the  direction  of  the 
statute  must  be  strictly  pursued,  for  want  of  which 
this  appointment  is  void.  Sir  Everaid  Fawkener 
and  Freemantle  then,  not  having  title  to  probate 
as  executors,  nor  to  administration  either  as  trus- 
tees or  guardians,  and  having  no  interest  under 
the  will,  they  were  quite  out  of  the  questi(Hi,  and 
consequently  this  must  be  considered  as  a  com* 
mon  case,  where  a  minor  who  was  sole  next  of 
kin  and  residuary  legatee  had  chosen  a  guardian 
for  all  purposes  in  law,  and  especially  for  the  pur- 
pose of  taking  administration  cum  testamento. 
The  Court  might  judge  of  the  fitness  of  the  per- 
son chosen  by  a  minor  for  guardian,  and  might 
reiuse  to  grant  guardianship  to  an  improper  per- 
son ;  but  when  (as  in  the  present  case)  a  person 
was  chosen  by  the  minor  against  whom  there  was 
no  exception,  and  the  Court  had  appointed  him 
guardian,  he  was  entitled  to  the  administration 
for  the  benefit  of  the  minor.  Here  the  whole  in- 
terest was  in  the  minor,  both  as  next  of  kin  and 
as  residuary  legatee ;  and  if  she  had  been  at  age, 
the  administration  cum  testamento  annexo  must 
have  been  granted  to  her,  and  while  she  was  in 
minority,  her  guardian,  duly  chosen  and  admitted 
by  the  Court,  stood  in  her  place.  I  therefore 
decreed  the  administration  cum  testamento  during 
her  minority  to  Mr.  Hitch,  as  guardian,  for  her 
use  and  benefit,  and  swore  him  administrator  ac- 
cordingly. 
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Pbbrooativb 
Court. 


KiRKHousE  against  Fawkeker. 

James  Brand  died  intestate  at  Scanderoon.  The  ^'t^^ 
consul  appointed  Messrs.  Stratton,  Fitzfaugh,  and  ''•^•"^  *^- 
Free,  merchants,  to  take  care  of  his  effects  in  or  lettertofad- 
Turkey,  till  a  proper  representation  should  appear.  l!!?j£t^ 
Mary  Kirkhouse,  widow,  his  cousin  and  only  next  •^"■«»«  ^  ■ 
of  kin,  took  administration  to  him  in  the  Preroga* 
tive  in  1746,  and  died  intestate,  leaving  goods 
unadministered.  She  left  a  scna,  John  Brand 
Kirkhouse,  her  only  child,  who  resides  at  Aleppo. 
In  1749,  Kenelm  Fawkener  took  administration 
de  bams  to  Brand,  upon  suggestion  that  Mary  Kirk- 
house left  no  relation.  In  1752  and  1753  John 
Kirkhouse  wrote  to  Mr.  Stratton,  (who  was  then 
come  to  England)  to  get  Brand's  effects  out  of  the 
hands  of  Fawkener,  and  also  lately  wrote  to  Mr. 
Free,  (who  was  also  come  to  England)  to  the  same 
purpose.  Free  directed  Mr.  Stevens,  a  proctor, 
to  take  out  a  citation  to  call  Fawkener  to  l^-ing  in 
his  administration,  and  shew  cause  why  it  should 
not  be  revoked,  as  obtained  under  false  sugges- 
tions; and  to  shew  cause  why  it  should  not  be 
granted  to  him,  as  son  to  Mary  Kirkhouse,  de- 
ceased's sole  next  of  kin.  Mr.  Collins  appeared 
for  Fawkener,  and  objected  that  Stevens  had  no 
proxy ;  that  it  did  not  appear  that  John  Kirkhouse 
was  son  to  Mary  Kirkhouse,  and  if  he  was,  he  had 
no  right  as  son,  not  having  taken  administration  to 
his  mother,  and  therefore  alleged  that  the  admi- 
nistration to  Fawkener  ought  not  to  be  revoked, 
but  his  client  ought  to  be  dismissed  with  costs. 

Judgment  —  Sir  Georgx  Lee. 
I  ordered  Stevens  to  exhibit  a  proxy  (a),  and  on 

(a)  Supra,  p.  325. 


1 
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Mioliaeliiiu 

Tern, 

November  24. 


PRtRooATirt  this  day  Stevens  produced  the  aforesaid  letters, 

1      annexed. to  affidavits.     The  counsel  for  Fawkener 

admitted  those  letters  did  amount  to  a  proxy,  and 
the  affidavits  proved  John  to  be  the  only  child  of 
Mary  Kirkhouse,  the  administratrix ;  so  that  the 
only  question  was;  whether  the  administration  to 
Fawkener  could  be  revoked  upon  this  citation,  John 
not  having  taken  administration  to  his  mother,  to 
qualify  him  take  administration  de  bonis  non  to 
James  Brand.  But  as  it  was  clear  that  Fawkener 
had  obtained  the  administration  de  bonis  non  under 
lalse  suggestions,  and  that  Kirkhouse  in  right  of 
his  mother;  was  entitled  to  all  the  effects  of  James 
Brand,  after  his  debts  paid,  and  was  prevented 
taking  administration  to  his  mother  to  qualify  him- 
self to  take  the  administration  de  bonis  non,  by 
residing  in  Turkey ;  I  revoked  the  administration 
granted  to  Fawkener,  but  without  costs,  and  de- 
creed commissions  to  Aleppo,  returnable  the  last 
session  of  next  Easter  Term,  to  swear  John  Kirk- 
house administrator,  firsts  to  his  mother,  and  then 
administrator  de  bonis  non  to  James  Brand. 


Movtnber  S4. 


Wberethe 
CoQrt  hM  de* 
orecd  a  oom- 
missioD  of  ip- 
pnifienent  and 
•n  iDTeBtorj, 
and  afterwarda 
gnwted  an  ad- 
minialration, 
the  eanse  is  not 
ataoeod  till  the 
inveBtory  haa 
been  aooepted 
and  allowed  to 
be  complete. 


Watson  against  Milward. 

Thomas  Watson  died  intestate  on  the  18th  Oc- 
tober 1756.  Milward  made  oath  that  he  was  a 
creditor  to  deceased  in  upwards  of  tWo  hundred 
pounds,  and  prayed  a  commission  of  appraisement, 
and  an  inventory  of  goods  disposed  of,  to  be  ex- 
hibited by  the  widow,  which  the  Court  decreed. 
Trenley,  proctor  for  Milward,  did  not  take  out  the 
commission  of  appraisement,  but  on  the  6th  No- 
vember 1766,  Sarah  Watson  took  administration 
to  her  deceased  husband,  and  at  the  same  time 
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exhibited  an  inventory  bonorum  dispositorum.  Tren- 
ley  objected  to  the  inventory  that  several  things 
were  omitted,  particularly  the  lease  of  his  house, 
which  he  had  for  a  long  term  of  years,  and  now 
prayed  a  commission  of  appraisement^  Bellas, 
proctor  for  the  widow,  insisted  that  the  cause  was 
at  an  end  by  the  widow's  having  taken  adminis- 
tration, and  exhibited  an  inventory,  and  that 
Trenley  could  now  have  a  commission  of  appraise- 
ment, but  must  take  out  a  new  citation  against 
the  widow  to  exhibit  a  further  inventory. 

Judgmj:nt — Sir  George  Lee. 
I  was  of  opinion  the  cause  was  not  at  an 
end  by  giving  in  an  inventory,  but  that  she  re- 
mained before  the  Court  till  the  inventory  was 
accepted  and  allowed  to  be  complete;  and  that 
Trenley  had  aright  in  this  cause  to  plead  omissions 
in  this  inventory,  and  to  call  for  a  further  inven* 
tory ;  and  as  a  commission  of  appraisement  bad 
often  been  determined  to  be  only  a  more  solemn 
inventory,  and  as  there  were  affidavits  of  omissions 
in  the  inventory  exhibited  by  the  widow,  I  thought 
Trenley  wus  now  at  liberty  to  piray  a  commission  of 
appraisement,  and  accordingly  I  decreed  such 
commission,  and  directed  it  to  go  out  expartCy 
if  Bellas  does  not  name '  commissioners  in  ten 
days. 


Prerogativk 
Court! 


Michaelmfif 

Tbrm, 
November  24. 


Hat  WARP  against  Dale. 


4tb  SeMion, 
Michael  mift 

Term, 
DeoemberS. 


James  Hayward  deceased  was  a  mariner  in  the  ad  execnor 
Rhoda,  bound  to  the  East  Indies ;  he  made  his  "e^^SaSo!.* 

dariug  tbe  life 
of  a  oo-execator,  or  even  after  bis  death,  if  admuuatraUoo  with  tbe  will  aoi:exed  has  not  beeo 
granted  to  an j  other  perion. 
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PBBtoflATivB  will  dated  the  Ist  November  1767,  made  his  wife 

L      Ann  Hayward  universal  legatee,  and  appointed 

''^Tw*"**  ^^  ^^^  Michael  Dale  executors ;  deceased  deli- 
i>MMibe^  s.  vered  his  will  to  his  wife,  and  she  being  very  ill  in 
January  1755,  delivered  it  to  Dale,  who  never 
would  return  it  to  her;  deceased  in  his  voyage 
home  was  pressed,  and  in  endeavouring  to  escape 
was  drowned ;  Dale  immediately  took  probate 
without  the  knowledge  of  the  widow ;  he  then 
informed  her  of  the  death  of  her  husband,  that 
he  had  taken  probate,  that  the  estate  was  insol- 
vent, and  advised  her  to  renounce;  and  on  the 
25th  October  1 756,  Dale  came  with  her  to  the 
Conunons,  where  she  did  renounce,  but  being 
afterwards  informed  there  were  assets  beyond  the 
debts,  on  the  19th  November  1756  she  retracted 
her  renunciation  and  was  sworn  executrix ;  Dale 
entered  a  caveat,  and  insisted  she  could  not  re- 
*  tract.  The  question  was,  whether  she  could  by 
law  retract  her  renunciation  and  take  probate  in 
the  lifetime  of  her  co-executor  ? 

Judgment — Sir  George  Lee. 
I  was  clearly  of  opinion  she  might  retract  her 
renunciation  at  any  time  during  the  life  of  her  co* 
executor,  or  after  his  death,  before  administration 
with  the  will  annexed  was  granted  to  another.  I 
therefore  admitted  her  retractation,  decreed  pro- 
bate to  her  jointly  with  Dale,  and  condemned  him 
in  1/.  6i.  &d.  costs. 
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prbrooativb 
Court. 


Machin  and  Tynpall  against  Gaindon  and 

Others.  ^Tem?" 

Deoemb«r  S. 

A  codicil  bearing  date  in  1755  was  propounded  Bxhiwti  in  the 
and  pleaded  to  be  all  written  by  the  deceased.  The  aoan^'titu- 
adverse  party  pleaded  on  the  contrary,  that  it  was  {^'  p/°JJ^  J^ 
not  his  handwriting,  and  pleaded  in  supply  of  2|jJj*^*jJ,|^j, 
proof  several  receipts  dated  in  1752,  which  were  uritj  of  band- 
alleged  to  be  deceased's  handwriting,  and  to  differ  ""*'"** 
from  the  codicil  both  in  the  character  and  the 
manner  of  spelling. 

Dr.  Simpson  objected  to  these  exhibits,  as  hav- 
ing been  written  three  years  before  the  codicil,  in 
which  time  a  man's  handwriting  might  greatly 
vary,  and  therefore  they  could  be  no  evidence  to 
prove  the  codicil  not  to  be  deceased's  handwriting. 

Judgment  —  Sir  George  Lee. 
But  I  was  of  opinion  they  are  a  species  of  evi- 
dence that  may  induce  a  probability  for  or  against 
the  codicil,  and  that  such  exhibits  have  always 
been  received  as  evidence,  and  therefore  I  ad- 
mitted them. 


Bj-Daj  aftar 

Barrow  against  Barrow  and  Others.  ''^em"** 

•  DoMoiber  11. 

John  Barrow  deceased  got  one  John  Taylor,  a  No  inataMe  or 
barber,  to  make  his  will,  bearing  date  the  7th  No-  b^^^^^IdT^f 
vember  1752,  in  which  he  gave  his  wife  all,  ex-  J^J^tioSl.*^ 
cept  a  few  small  legacies,  and  appointed  her  sole     bj  tiMiawor 
executrix ;  deceased  lived  at  Laleham,  in  Middle-  dicUiaMtd^ 

atrojed  bj  tho 
bvnugof  tha  will  to  wbioh  it  origioally  btloaged.     In  aooh  a  oaae  a  oodioU  may  bacona  a  anb* 
BtaBtiTS  iaatramentf  and  be  ]Mr  m  entitled  to  probate. 


i 
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PRRKooATiTt  scx,  End  wBs  head  gardener  to Wood,  Esq. 

L     of  Littleton,  in  that  neighbourhood  ;  deceased  al- 

^idHUiliir  w^ys  expressed  the  highest  affection  to  his  wife. 
Term.  On  the  13th  September  1756,  he  being  ill,  re- 
quested his  said  master,  Mr.  Wood,  to  come  to 
him,  which  he  did,  and  he  then  asked  deceased 
whether  he  had  made  his  will,  he  said  he  had,  and 
had  made  his  wife  executrix,  and  expressed  great 
satisfaction  therein,  and  said  he  had  given  her 
almost  all,  and  cut  off  his  brothers  with  a  shil- 
ling ;  Mr.  Wood  said  that  looked  unkind  to  them, 
and  was  unnecessary,  and  asked  him  if  he  had 
disposed  of  the  residue ;  deceased  said  he  did  not 
know  what  the  residue  meant ;  Wood  explained 
it,  and  said  he  might  give  his  wife  the  residue  by 
a  codicil  if  he  had  omitted  it  in  his  will ;  deceased 
desired  Wood  to  make  a  codicil  to  give  the  residue 
to  his  wife,  which  he  did,  and  deceased  signed  it, 
and  Wood  attested  it;  the  same  day  deceased 
expressed  great  pleasure  at  Mr.  Wood's  having 
made  his  will  for  him,  and  declared  great  affection 
to  his  wife,  and  immediately  sent  to  Taylor  to  de- 
sire he  would  bring  his  will  to  him  which  was  left 
in  Taylor's  hands ;  deceased  soon  after  burnt  isaid 
will,  saying,  it  was  useless,  Mr.  Wood  having 
made  his  will  for  him,  deceased  died  on  the  25th 
September  1756  ;  soon  after,  his  widow  applied  to 
Taylor,  who  made  said  will,  to  give  her  a  copy  of 
it,  which  he  did  after  some  importunity ;  the  wi- 
dow then  cited  the  next  of  kin,  (for  deceased  had 
no  children),  to  shew  cause  why  probate  should 
not  be  granted  to  her,  with  the  copy  of  the  will 
bearing  date  the  7th  November  1762,  together 
with  the  codicil  dated  the  13th  September  1756 
annexed,  or  why  administration  with  the  said 
codicil  alone  should  not  be  granted  to  her.    Joseph 
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Barrow,  one  of  deceased's  brothers  appeared  and  pubrooativb 

opposed  both  said  copy  of  the  will  and  the  codicil      ! 

and  prayed  the  Court  to  pronounce  the  deceased  ^i'J2*J,^^l^' 
to  be  dead  intestate.  Trenley,  proctor  for  the  wi-  Term, 
dow  propounded  said  copy  and  the  codicil ;  the 
brothers  pleaded  that  said  copy  was  not  a  true  one, 
tind  that  by  the  instructions  from  which  the  de- 
45troyed  will  was  drawn  legacies  were  left  to  de- 
ceased s  brothers  in  case  the  widow  married  again; 
and  the  residue  was  given  to  them  after  her  death, 
and  exhibited  a  copy  of  the  said  instructions,  and  at 
the  hearing  prayed  that  deceased  should  either  be 
pronounced  to  have  died  intestate,  or  that  the  wi- 
dow should  be  obliged  to  take  probate  of  said 
copy  of  instructions,  together  with  the  codicil. 

JV".  B.  The  widow,  in  her  answers  to  the  brother's 
allegation,  confessed  that  she  was  now  informed 
and  believed  the  copy  propounded  by  her  is  not  a 
true  copy  of  the  will,  and  confesses  the  article  to 
be  true  in  which  Joseph  pleaded  that  the  destroy- 
ed will  was  agreeable  to  the  copy  of  instructions 
pleaded  and  exhibited  by  him.  John  Taylor 
swore  to  instructions  for  the  destroyed  will,  due 
execution.  Sec,  and  that  the  will  was  agreeable  in 
•every  respect  to  those  instructions,  and  that  the 
copy  of  instructions  exhibited  is  agreeable  to  the 
original  instructions,  and  that  the  propounded 
copy  of  the  will  is  not  a  true  copy  of  it ,  that  he 
gave  that  copy  to  the  widow,  but  left  out  that  part 
relating  to  her  marrying  $igain,  believing  it  would 
be  disagreeable  to  her.  Mr.  Wood  proved  the 
facts  relating  to  the  codicil,  and  other  witnesses 
proved  that  deceased  declared  great  satisfaction 
in  Mr.  Wood  s  having  made  his  will  for  him,  and 
his  affection  for  his  wife,  and  that  thereupon  he 

VOL.  II.  z 
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mI^Imi^  The  questions  were,  whether  probate  should  be 
DeJ^ii  granted,  to  the  widow  of  the  propounded  copy  of 
the  will,  together  with  the  codicil,  or  administra- 
tion with  the  codicil  alone  as  the  widow  prayed,  or 
whether  probate  should  be  granted  to  her  of  the 
copy  of  the  instructions*  together  with  the  codicil, 
or  whether  this  will  itself  being  destroyed  by  the  de- 
ceased, the  codicil  as  a  part  of  it  was  not  destroyed 
with  it,  and  consequently  the  deceased  died  in- 
testate; one  of  which  alternatives  the  brothers 
prayed  the  Court  to  pronounce  for. 

Judgment — Sir  George  Lee. 
But  I  was  of  opinion  the  propounded  copy 
could  not  be  pronounced  for,  because  it  was  con- 
fessed and  proved .  not  to  be  a  true  copy,  nor  had 
copies  of  instructions  ever  been  established  ;  the 
origmal  instructions  had  ofiten ;  nor  could  these  be 
pronounced  for,  because  they  were  not  propound- 
^.  As  to  the  codicil,  I  was  clear  that  by  the  law 
of  England,  it  was  not  destroyed  by  the  burning 
cf  the  will,  but  was  a  substantive  instrument  or 
testamentary  schedule,  and  as  in  this  case  the  tes- 
tator intended  to  die  testate;,  considered  it  as  his 
will,  and  declcM'ed  he  intended  his  wife  should 
have  almost  all,  Agreeably  to  the  codicil,  I  pro- 
nounced for  the  validity  of  it  as  a  testamentary 
disposition,  and  decreed  administration  to  the 
widow,  with  that  schedule  annexed,  and  swore 
her  administratrix  in  Court ;  but  at  the  desire  oi 
the  proctor  for  the  brother^  ordered  that  the  letters 
of  administration  should  not  pass  under  seal  till 
after  fourteen  days.  Tbe  brother  prayed  costs^ 
but  1  gave  none  on  either  side. 
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PftVBOeATITS 

Master  against  Stone  and  Poole.  1 

CavMt  Dmjr, 

JUBATJ  8. 

Dr.  Hay  for  Thomas  Master. — John   Stone,  Not  proved  that 
earpenter  of  the  Rose  Man  of  War,  died  on  10th  ^c^nu^^ou 
January  1756,  at  Deptford.    Amy  Stone,  as  wi-  "JUl^^^'^cw 
dow  to  deceased,  and  also  as  executrix  of  a  former  «d«bt,  andifit 

•«<■  .-.  •.  •  1  j«      had  boon  pro?* 

Will,  entered  careat  against  proving  deceased  s  ad,  the  faeu  of 
last  will,  dated  7th  January  1766,  in  which  Tho-  Ji^lbl^^^r^Jht 
mas  Master  was  appointed  executor.  Master  de-  Jj  '^'J^^Jj  ^ 
nied  her  to  be  deceased's  widow,  but  admitted  lutate  of  w.  s. 
her  to  be  a  contradictor  to  the  last  will.  Hughes 
proctor,  for  Master,  gave  in  a  common  condidit, 
and  examined  two  of  the  subscribing  \ritnesses, 
viz.  Peter  Marriage  the  writer,  and  Henry  Cradick, 
who  was  boatswain  of  the  Rose ;  the  third  witness, 
Stuart,  who  was  surgeon's  mate  of  said  ship,  and 
attended  deceased  in  his  last  illness,  could  not  be 
examined,  he  being  gone  to  sea.  Cheslyn,  proc- 
tor for  Stone,  pleaded  her  marriage  to  deceased 
on  a  certain  day ;  Hughes  on  the  contrary  pleaded 
that  deceased  was  at  that  time  married  to  anpther 
woman  who  was  still  alive,  but  it  was  afterwards 
agreed  by  the  proctord  in  acts  of  court,  not  to  ex- 
amine on  either  side  to  the  interest.  Deceased  by 
his  last  will  gives  a  shilling  to  his  daughter,  and 
all  the  rest  to  his  friend  Thomas  Master,  and  ap-> 
points  him  executor.  Master  fetched  the  writer 
to  deceased,  but  did  not  stay  in  the  room  while 
he  gave  instructions  for  the  wiU ;  full  evidence  of 
execution  and  capacity. 

Dr.  Bettesworth  for  Amy  Stone. — In  the  first 
will  dated  8th  September  1742,  deceased  styles 
Amy  his  wife ;  we  propounded  a  marriage  on  6th 
February  1740,  at  St.  George's  church,  and  birth 
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prcrogatitp.  of  a  daughter  on  6th  April  1742,  who  is  now  liv- 
1      ing ;  but  afterwards  it  was  agreed  not  to  proceed 

^jmlrJ^l'  ^^  *^^  interest.  Master  was  related  to  deceased 
only  by  being  cousin  to  Amy  Stone;  deceased 
died  on  Friday,  lOtb  January  1755,  he  was  taken 
ill  the  Saturday  before,  and  from  that  time  was  in 
a  stupid  condition.  Master  importuned  him  to 
make  a  will  to  secure  a  debt  deceased  owed  him, 
and  swore  he  would  not  leave  him  till  he  had  made 
a  will ;  Master  went  to  one  Curry  to  make  the 
will,  who  declined  it,  and  then  he  got  Peter  Mar- 
riage to  make  it ;  I  admit  that  a  factum  of  the  will 
is  proved,  but  I  object  that  it  was  made  to  secure  a 
debt,  and  that  deceased  did  not  do  it  as  his  free 
voluntary  act,  but  was  compelled  by  Master  to 
make  it. 

Witnesses  for  Master. 
1.  Peter  Marriage,  writing  master. — Master 
came  to  deponent  on  7th  January  1755,  to  make 
a  will  for  John  Stone,  who  lodged  at  Charles 
Poole's  atDeptford,  whom  deponent  had  seen,  but 
was  a  stranger  to  him ;  deponent  went  with  him 
to  deceased,  and  Master  told  deceased  that  de- 
ponent was  come  to  make  his  will,  and  then  Mas- 
ter went  out  of  the  room ;  deceased  told  deponent 
that  master  was  the  only  friend  he  had  in  the 
world;  and  if  he  had  never  so  much  he  would 
leave  all  to  him,  and  then  gave  deponent  instruc- 
tions conformable  to  the  will ;  deponent  took  them 
down  in  writing  and  then  went  home  and  filled 
up  the  blanks  in  a  printed  will,  and  carried  it  to 
deceased  and  read  it  to  him  in  presence  of  Thomas 
Stuart  his  surgeon,  and  of  Henry  Cradick;  de- 
ceased approved  and  executed  it  in  their  presence. 
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and  they  attested  it;  verily  believes  deceased  was   ^""*^^*^^ 
of  a  sound  mind,  for  he  talked  sensibly. 

9th  Int.  Deceased  executed  the  will  readily  and 
of  his  own  accord.  10th  Int.  He  sat  up  in  his 
bed  and  executied  it  without  assistance.  12th  Int. 
Deceased  delivered  the  will  to  Master.  15th  Int. 
Deponent  in  the  will  styled  Master  brother  to 
deceased  ;  deceased  said  he  was  not  his  brother, 
and  bid  deponent  style  him  his  friend,  and  depo- 
nent altered  the  will  so.  20th  Int.  Thomas  Stuart, 
one  of  the  witnesses  to  the  will,  is  beyond  sea. 

2.  Henry  Cradick. — Deponent  was  boatswain 
of  the  Rose  when  deceased  was  carpenter  of  it ; 
Master  came  to  deponent  and  desired  him  to  go 
to  deceased,  who  told  deponent  he  had  a  will  and 
power  to  make,  and  asked  deponent  to  witness 
them ;  Stuart  then  came  in  and  asked  deceased 
if  the  will  was  to  his  mind;  deceased  said  it  was, 
and  that  he  had  no  friend  but  Master,  and  if  he 
had  a  thousand  pounds  he  would  give  it  to  him  ; 
proves  execution  and  capacity ;  the  will  was  read 
to  deceased  in  deponent's  presence  by  Marriage 
and  Stuart. 

9th  Int.  Deceased  executed  it  of  his  own  ac- 
cord. 10th  Int.  He  was  not  assisted  in  executing 
it.  r2th  Int.  By  deceased's  desire  Master  took 
the  will.  20th  Int.  Stuart  is  surgeon  of  a  ship 
and  is  now  at  sea. 


Witnesses  for  Stone. 
1 .  Ann  Poole. — Deceased  lodged  at  deponent's 
house  for  five  weeks  before  his  death  ;  he  left  Amy 
Stone  his  widow,  and  Sarah  Stone  his  daughter, 
aged  about  fourteen ;  deceased  was  taken  ill  the 
« Saturday  before  he  died,  which  happened  on  the 
Friday,  and  from  that  time  was  stupid  and  unfit 
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prbbooatitb  to  make  a  will ;  Master  several  times  asked  him 
1     to  make  a  will  to  him>  but  deceased  refused,  and 

^jMoir  ^J'  ®^'^  ^®  ^^  made  a  will  and  had  no  call  to  make 
another,  but  Master  insisted  he  should  make  a 
will  to  secure  the  money  deceased  owed  him,  and 
said  "  I  will  not  leave  the  house  till  I  have  a  will 
made  to  secure  my  money,"  and  was  in  a  great 
passion ;  Master  stoid  at  deponent's  house  all  the 
Monday  night  without  going  to  bed,  and  on  Tues^ 
day  morning,  7th  January,  he  asked  deponent 
who  made  wills  in  that  town ;  deponent  recom- 
mended him  to  Mr.  Curry ;  Master  went  twice  to 
Mr.  Curry,  but  he  did  not  come :  Master  then 
asked  deponent  if  there  was  nobody  else  that 
made  wills ;  deponent  told  him  of  Peter  Marriage, 
and  he  went  and  fetched  him ;  Master  insisted 
deceased  should  make  his  will ;  deponent  was  not 
turned  out  of  the  room,  but  might  have  staid  if 
she  had  pleased ;  believes  deceased  did  not  know 
of  a  person  being  sent  for  to  make  his  will ;  Mas- 
ter on  the  Monday  night  took  deceased's  keys  and 
possessed  himself  of  his  effects  in  his  cabin,  depo- 
nent heard  deceased  say  he  had  about  120/.  be- 
sides his  tools ;  has  heard  Master  was  related  to 
deceased  by  marriage. 

1  •  Int.  Deceased  was  indebted  to  respondent's 
husband^  and  Amy  Stone  has  promised  to  pay  the 
debt  if  she  prevails.  2.  Int.  Deposes  that  de- 
ceased spoke  slightingly  of  Master. 

2.  Susan  Board. — Deponent  was  nurse  to  de- 
ceased ;  he  lay  in  a  stupid  condition,  could  gine  a 
sensible  answer  to  a  single  question,  but  could 
not  to  two  questions  together ;  believes  he  had 
not  sense  enough  to  make  a  will ;  Master  on  the 
Monday  told  deceased  he  owed  him  twenty  pounds 
and  how  should  he  get  it,  and  insisted  on  his 
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making  a  will,  agrees  with  tbe  fonner  witness  on  '**^*"^' 
all  particulars.  ^ 

3.  Int.   Respondent  don't  know  deceased  had   ^jIJlH,^* 
any  regard  for  Master. 

3.  Edward  Curry,  Attorney  at  Law. — Master 
came  to  deponent  to  make  deceased's  will,  but 
deponent  did  not  go. 

Witnesses  on  2d  allegation  for  Master. 

1.  Henry  Cradick. — Deceased  expressed  great 
affection  for  Master^  and  used  to  say  he  would 
give  him  all  at  his  death,  and  deceased  used  to 
damn  his  daughter  and  curse  Amy  Stone,  and  de- 
clare he  would  hang  her  if  he  could,  and  ex- 
pressed great  hatred  to  her ;  Master  did  not  take 
possession  of  deceased's  cabin  till  after  he  was 
dead. 

2.  Peter  Marriage. — Deponent  never  spoke  to 
deceased  but  about  the  will ;  Poole  and  her  sister 
Board  went  out  of  deceased's  room  of  their  own 
accord  when  he  was  going  to  give  instructions  for 
his  will. 

3.  Elizabeth  Hill,  widow. — Deponent  well  knew 
deceased ;  there  was  great  intimacy  between  him 
and  Master;  deponent  has  heard  deceased  say 
he  would  leave  all  to  Master  and  make  him  exe- 
cutor, and  said  he  was  afraid  he  should  not  leave 
him  enough ;  deceased  expressed  great  dislike  to 
Amy  Stone,  and  said  he  would  leave  her  nothing ; 
on  Sunday,  5th  January,  deceased  told  deponent 
he  hoped  Master  would  come  to  him  the  next 
day. 

4.  John  Heath. — Deceased  and  Master  were 
much  together;  deceased  frequently  expressed 
great  affection  for  him,  and  did  so  express  him- 
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PBBRooATifE  gclf  a  shoFt  time  before  his  death,  he  expressed 
great  dislike  to  Amy  Stone. 

Caveat   Day,' 
Jaaoarj  8. 

Judgment  —  Sir  George  Lee. 
Upon  this  evidence  I  was  of  opinion  deceased's 
capacity  and  his  free  and  voluntary  making  of  the 
will  was  sufficiently  proved,  and  that  its  being 
made  to  secure  a  debt  was  not  sufficiently  proved ; 
but  supposing  one  view  in  making  the  will  had 
been  to  secure  a  debt  the  deceased  owed  to  Master,  I 
thought  that  would  not  bring  this  case  either  with- 
in the  letter  or  the  meaning  of  the  statute  of  King 
William,  for  Master  appeared  to  be  the  deceased's 
intimate  friend,  to  whom  the  deceased  frequently 
declared  he  would  leave  what  he  had,  and  was  not 
his  landlord,  and  besides  the  deceased  was  an  officer 
of  the  Rose  Man  of  War,  and  not  a  common  ma- 
riner. I  therefore  pronounced  for  the  will,  and  de- 
creed probate  to  Thomas  Master. 


itmmujs.     Philipson  and  D'EscHERNEY  against  Harvey. 


nePraroga- 
tife  €<mrt  eaa- 
■ot  take  Botioe 
of  the  atatate  of 
nmitations. 

In  a  oate  of 
bdnkniptoj,  af- 
fidavit of  the  . 
■mooitt  of  a 
debt  if  properij 
Slide  hj  one  of 
the  atftgneei. 


Michael  Harvey,  Esq.  died  intestate ;  adminis 
tration  of  his  e£Fects  were  granted  to  his  sister  and 
next  of  kin ;  Philipson  and  D'Escherny,  assignees 
under  a  commission  of  bankruptcy  against  one 
Thomas  Ranson  who  was  a  creditor  of  Michael 
Harvey's,  took  out  a  citation  against  Frances  Har- 
vey, administratrix  of  her  brother,  to  exhibit  an 
inventory  and  account  of  his  effects.  She  ap- 
peared and  prayed  an  affidavit  of  the  debt.  Chris- 
topher Philipson  made  affidavit  to  this  effect,  that 
deponent  is  one  of  the  assignees  of  Thomas  Ran- 
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son,  and  that  deceased  was  indebted  to  Ranson  ^"^^iJI^* 
upwards  of  forty-five  pounds,  as  appears  by  Han- 
son's the  bankrupt's  books,  no  part  of  which  as  he 
verily  believes  has  been  paid ;  objection  was  taken 
on  behalf  of  Mrs.  Harvey,  that  administration  was 
granted  to  her  in  1748,  and  therefore  the  statute 
of  limitations  runs  against  the  debt,  and  that  the 
aflSdavit  ought  to  have  been  made  by  the  bankrupt 
himself  and  not  by  his  assignee. 

Judgment — Sie  George  Lee. 
But  I  was  of  opinion,  first,  that  I  could  not  take 
cognizance  of  the  statute  of  limitations,  that  would 
be  properly  pleadable  in  an  action  at  common  law 
for  this  debt ;  it  was  sufficient  for  this  court  to  de- 
cree an  inventory  and  account  that  there  was  an 
appearance  of  a  debt ;  and  secondly,  as  all  the 
bankrupt's  effects  and  credits  were  vested  in  the 
assignees,  I  thought  the  affidavit  of  debt  was  pro- 
perly made  by  one  of  the  assignees,  and  assigned 
Mrs.  Harvey  to  exhibit  an  inventory  and  account, 
and  condemned  her  in  1/.  6*.  Sd.  costs. 


COURT  OF  PECULIARS, 


Pa  rtington  against  the  Rector,  Churchward     MSeaioo, 
DENS,  &c.  of  Barnes  in  Surry.  ^UJ^JtJw!' 

Dr.  Hay  for  Mrs.  Abigail  Partington. — 1st  No-  wheotheCowt 
vember  1764,  citation  issued  against  the  rector,  &c.  grwiu  a  f«c«ity 

'  ^  to  appropnmte  a 

■eat  ia  a  ohoroh 

to  aa  inhabitant,  it  shonM  be  matter  of  preliminarj  coniideration — 1st,  Wbetber  inoh  a  grant 

woold  be  prejadicial  to  the  pariih ;  2dljf,  Whether  it  would  be  prejadicial  to  the  peraona  oppoa* 

ing  the  grant;  aodSdlj,  Whether  the  party  applying  for  it  ii,  from  station  and  property  in  the 

parish,  qoalified  to  hate  saoh  a  grant.— Faoolty  granted. 
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of  Barnes,  with  intimation  to  shew  CBXtse  why  a  fa- 
HOtfj  Term,  culty  should  not  be  granted  to  Abigail  Partington 
""""^  *  to  appropriate  a  pew  on  the  north  side  of  the 
church  four  feet  ten  inches  wide,  and  seven  feet  four 
inches  long  adjoining  to  a  seat  of  Jacob  Tonson, 
Esq.  12th  November  1754,  Mr.  Skelton,  proc- 
tor, appeared  for  William  Hutchins,  Richard  Ed* 
wards,  Charles  Rix,  John  Shuter  and  William 
Shrigley,  and  alleged  them  to  be  parishioners  and 
inhabitants  of  Barnes,  and  in  their  names  opposed 
the  grant  of  the  faculty,  suggesting  that  Mrs. 
Partington  is  a  lodger  only,  and  that  the  pew  is 
an  oflSce  pew  in  which  the  churchwardens  sat,  and 
that  the  pew  will  hold  eight  persons ;  13th  Ja- 
nuary 1754,  Mrs.  Partington  was  seated  in  this 
pew  by  the  churchwardens ;  a  little  before,  the 
pe wing  of  the  church  was  altered  and  this  pew  was 
lengthened ;  we  say  it  never  was  an  office  pew  but 
was  a  common  pew.  Partington  sat  quietly  therein 
from  said  13th  January  to  22d  September  1754, 
and  then  Rix  on  said  Sunday  climbed  over  the 
pew  and  took  off  the  lock  and  seated  himself  there, 
whereupon  she  applied  for  this  faculty ;  she  lives 
chiefly  at  Barnes,  has  a  mother,  brothers  and  sis- 
ter that  live  with  her,  she  has  100/.  a  year  free- 
hold estate  in  the  parish,  and  has  a  mansion  house 
therein  which  she  sets  out  to  Lady  Millbank,  and 
for  which  she  is  rated  to  the  parish  taxes ;  she 
constantly  attends  divine  service,  and  gave  a  scar- 
let cloth  for  the  communion  table,  and  six  guineas 
towards  new  pewing  the  church ;  the  five  opposers 
subscribed  only  five  shillings  towards  the  pewing ; 
the  principal  parishioners  have  consented  to  the 
faculty. 

Dr.  Bettesworth  for  the   Opposers. — Besides 
the  five  named,  several  others  oppose  this  faculty 
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because  it  is  an  improper  pew  to  be  appropriated  Piocti*»«. 
to  any  one,  and  because  Mrs.  Partington  is  not  Hiiaiy  Ter*, 
entitled  to  have  any  pew  appropriated  to  her ;  the  ^'""^  *'• 
intimation  is  irregular,  for  it  prays  that  the  pew 
may  be  appropriated  to  her  and  her  family  and 
servants  for  their  use,  without  the  usual  words  of 
limitation,  viz.  so  long  as  she  and  they  shall  con- 
tinue to  inhabit  in  the  parish ;  she  lodges  at  a 
gardener's  house,  and  is  a  spinster,  and  has 
100/.  a-year  estate  in  the  parish,  part  thereof  is 
a  house  she  lets  out  ready  furnished ;  this  pew 
is  in  a  part  of  the  church  very  proper  for  the 
churchwardens,  and  they  have  often  sat  there ;  she 
was  placed  by  Taylor,  her  landlord,  when  he  was 
churchwarden,  and  he  gave  her  the  whole  pew 
and  put  a  lock  on  it ;  the  reason  of  opposition  is 
the  general  inconvenience  to  the  church,  but  some 
of  the  opposers  are  specially  hurt. 

Witnesses  for  the  Opposers. 

1.  John  Blissard. —  Deponent  has  been  clerk  of 
the  parish  of  Barnes  thirty-three  years ;  Mrs.  Par- 
tington lodges  at  the  house  of  Taylor ;  proves  dimen- 
sions of  the  pew ;  says  it  used  to  be  called  the 
churchwardens'  pew,  and  they  have  no  other  seat 
of  o£Bce ;  Taylor  and  Courtney,  churchwardens  in 
1763,  altered  the  pewing  of  the  church,  the  pew 
in  question  will  hold  eight  persons. 

5.  Int.  Before  it  was  altered  it  was  a  com- 
mon pew  for  any  parishioners.  6.  Int.  Part- 
ington was  seated  by  the  churchvfardens  in  said 
pew  in  1754,  and  quietly  sat  there  till  Rix,  22d 
September  1754,  forcibly  came  into  the  pew :  she 
gave  a  communion  cloth  and  five  guineas  towards 
the  pewing. 

2.  Matthew  Preston.  —  Deponent  always  lived 
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PBouLiAmi.    at  Barnes.     Partington  is  a  lodger,  and  believes 

HUaryTem*    ®^^  ^^  ^^  family  in  the  parish ;  gives  dimensions 

jtBwry  2T.     of  the  pcw :  for  sixty  years  past  the  churchwardens 

have  commonly  sat  in  said  pew,  unleiss  they  had 

pews  of  their  own ;  they  have  no  other  office  pew; 

it  will  hold  eight  persons. 

5.  Int.  It  was  a  pew  for  the  churchwardens. 
3.  John  Emmerton.  —  Deponent  has  always 
lived  at  Barnes.  Partington  has  an  estate  in  the 
parish ;  for  sixty  years  past  the  churchwardens  sat 
in  the  pew  in  question.  Forty-five  years  ago  de- 
ponent was  churchwarden  and  sat  therein ;  it  will 
hold  eight  persons. 

Witnesses  for  Partington. 
I .  James  Courtney.  —  For  six  or  seven  years 
past,  Partington  has  had  an  estate  of  upwards  of 
100/.  a  year  in  the  parish.  She  rents  Taylor's 
house,  and  has  her  mother,  brothers,  sister,  and 
servants  living  with  her.  She  is  rated  for  her  es- 
tate :  the  pew  has  never  been  appropriated  to  the 
churchwardens,  or  any  others,  to  the  deponent's 
knowledge  for  forty  years ;  the  officer^  of  the  pa- 
rish have  not  usually  sat  there  in  virtue  of  office  ; 
deponent  has  served  the  offices,  and  never  sat  in 
said  pew  officially,  and  the  officers  now  sit  in  the 
next  pew.  Partington  has  been  a  benefactress  to 
the  church,  and  gave  a  cloth  of  crimson  for  the 
communion  table ;  the  pews  being  old,  the  parish- 
ioners unanimously  agreed  that  they  should  be 
altered,  and  there  is  now  room  for  forty  persons 
more  to  sit  in  the  church  than  there  was  before 
the  alteration  :  the  pewing  was  done  by  subscrip- 
tion, towards  which,  Partington  gave  deponent, 
who  collected  the  money,  six  guineas,  and  William 
Shrigley  gave  five  shillings,  and  the  other  parties 
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subscribed  nothing.    On  the  repairiog  of  the  pews,    pmouam. 
Partington  having  no  pew,  deponent  ai^d  Taylor,    Hnuj  T«ni; 
who  were  then  churchwardens,  with  consent  of    '""•'y^* 
the  principal  parishioners,  gave  her  that  pew  for 
her  use,  &c.,  and  seated  her  therein,  and  put  a 
lock  on  the  pew ;  Partington,  her  mother,  brothers, 
and  sister,  sat  quietly  there  for  some  Sundays,  till 
Charles  Rix  forced  himself  into  that  pew,  though 
he  had  then  a  seat  in  the  next  pew ;  believes  Rix 
has  taken  the  key  and  placed  two  wands  in  the 
front  of  the  pew  to  denote  it  to  be  the  church- 
wardens' pew,  though  he  was  not  at  that  time 
churchwarden  ;  John  Emmerton,  the  witness,  was 
seated  in  that  pew,  but  he  receives  two  shillings  a 
week  alms  from  the  parish ;  believes  none  of  the 
parishioners  are  disturbed  by  Partington  having 
the  pew ;  Hutchins  and  Edwards  sit  in  the  gal- 
lery and  have  pews  to  themselves  there;  Rix, 
Shuter  and  Shrigley  sit  promiscuously  in  the  body 
of  the  church ;  proves  certificate  No.  1,  of  consent 
of  parishioners  to  the  faculty,  and  says  some  who 
have  signed  it  are  the  most  considerable  of  the 
parishioners. 

2.  Samuel  Taylor.  —  Deponent  has  lived  at 
Barnes  seven  years;  Partington  has  a  freehold 
estate  of  100/.  a  year  in  the  parish,  and  occupies 
a  hop  ground  of  five  or  six  acres  of  her  own ; 
she  rents  a  house  of  deponent  at  twenty  pounds  a 
year,  and  resides  there  with  her  mother,  brothers 
and  sister  in  the  summer,  and  has  always  a  ser- 
vant resident  in  the  parish  to  look  after  the  hop 
ground ;  she  is  assessed  for  her  estate ;  deponent 
lives  in  part  of  his  house  and  pays  the  taxes  for 
it ;  the  pew  in  question  was  enlarged  about  a  foot 
and  half;  churchwardens  have  occasionally  sat 
there,  but  the  pew  was  never  appropriated  to^ 


850 


CASES  DETERMINED  IN  THE 


PgOOLIAEt. 


WHmy  T«rai» 
Jamiiry  97. 


them ;  Partington  gave  a  communion  clothe  and 
towards  repairing  the  pews  she  gave  six  guineas  ; 
upon  the  alteration  of  the  pews,  Partington  having 
none,  deponent  and  the  other  churchwarden  en- 
larged this  pew  and  placed  her  therein,  in  which 
she  was  disturbed  while  she  was  sitting  there  by 
Charles  Rix  ;  the  pew  will  not  conveniently  hold 
above  six  persons;  John  Emmerton  has  sat  in 
this  seat,  and  he  told  deponent  Rix  gave  him  six- 
pence each  Sunday  for  sitting  there  with  Parting- 
ton, none  of  the  parishioners  will  be  prejudiced  by 
granting  the  faculty. 

3.  James  Preston. — Deponent  has  always  lived 
at  Barnes ;  proves  that  Partington  has  100/. 
a-year  in  that  parish ;  she  resides  at  Barnes  in  the 
summer;  the  pew  was  never  appropriated,  but 
the  churchwardens  and  others  have  sat  there  occa* 
sionally ;  the  next  pew  is  as  convenient  for  the 
churchwardens ;  deponent  never  sat  in  the  pew  as 
an  officer ;  proves  the  same  as  the  other  witnesses. 
Emmerton  receives  alms ;  does  not  know  any  per- 
son will  be  prejudiced  by  the  faculty. 

4.  Matthew  Courtney. — The  same  as  the  other 
witnesses ;  the  pew  was  never  appropriated  to  any 
one  before  Partington ;  when  Edwards  and  Hutch- 
ins  were  churchwardens  they  did  not  sit  in  ssiid 
pew,  but  some  churchwardens  have  sat  there  occa- 
sionally. 

6.  Richard  Phillips,  smith. — In  the  summer  of 
1764,  deponent  put  a  lock  by  Partington's  orders 
on  said  pew;  Rix  forced  the  door  open,  and  took 
off  the  lock,  and  has  put  two  vt^nds  in  front  of  the 
pew ;  Emmerton  has  sat  lately  in  said  pew,  and 
deponent  heard  him  say  he  had  sixpence  each 
time  ibr  sitting  there ;  he  is  an  almsman ;  on  the 
13th  October  1754  Rix  forced  himself  into  this 
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pew,  though  the  churchwardens  oflFered  to  seat    p»otuam. 

him  elsewhere*  vuvj  Tem, 

Four  other  witnesses  to  the  same  purpose.  ^•■■^^  ^* 

Witnesses  far  Opposers  on  the  2d  Allegation. 

1.  Matthew  Creston. — Partington  lets  her  own 
house^  and  pays  no  taxes  for  the  house  she  lives 
in ;  the  churchwardens  and  overseers  have  sat  in 
said  pew  when  they  thought  proper,  and  some  of 
them  have  continued  to  sit  in  their  own  pews ; 
does  not  know  that  any  parishioner  is  displaced 
by  Partington ;  believes  the  alterations  of  the 
pews  was  convenient ;  Emmerton  is  now  an  alms- 
man, but  formerly  was  in  good  circumstances,  he 
was  churchwaidenand  sat  in  this  pew  then,  and  for 
several  years  after;  many  of  the  persons  who 
have  signed  the  certificate  No.  L  of  consent  are 
in  low  circumstances,  but  they  pay  rates ;  Wil- 
liam Hutchins  pays  more  than  all  together  that 
have  signed  it. 

7.  Int.  Shrigley  has  left  the  parish  since  Mi* 
chaelmas  last. 

2.  John  Blissard. — Partington  is  not  rated  for 
the  house  where  she  resides ;  the  churchwardens 
have  usually  sat  in  this  pew,  but  not  all  of  them. 
Robert  Singer  and  William  Claris  are  displaced, 
and  before  the  alteration  of  the  pews,  Rix,  Shiig-* 
ley^  and  Shuter  used  to  sit  in  the  pew  in  question, 
and  Rix  being  churchwarden  now  sits  there ;  Shu- 
ter is  displaced,  and  has  not  another  place  allotted 
him ;  believes  the  alteration  was  not  made  with 
the  consent  of  the  majority  of  the  parishioners  or 
by  order  of  vestry ;  does  not  think  the  alteration 
was  unnecessary ;  £mmerton  was  in  good  cir- 
eamstances,  he  did  not  sit  in  this  pew  for  some 
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Peculiars,    years  before  the  alteration;    several  who  have 
HiiRFj  T«m,    signed  the  certificate  No.  1 .  are  poor. 

2.  Int.  The  pew  was  common ;  some  church- 
wardens did,  and  some  did  not  sit  in  it ;  Shuter 
and  Shrigley,  before  this  suit,  were  placed  by  the 
churchwardens  in  the  next  seat,  and  they  offered 
to  place  Rix,  but  he  refused. 

3.  Robert  Singer. — In  1734  and  1736,  depo- 
nent was  overseer  and  churchwarden,  and  then  sat 
in  the  pew  in  question ;  never  sat  there  before  or 
since ;  knows  that  several  who  had  not  seats  sat 
in  said  pew  when  they  were  in  office ;  does  not 
know  any  person  is  disturbed  or  displaced  by  the 
alteration  of  the  pews  ;  Emmerton  did  not  sit  in 
this  pew  for  many  years  before  it  was  altered; 
Hutchins  pays  as  much  to  the  rates  as  all  those 
who  signed  the  certificate  No..  1. 

2.  Int.  Churchwardens  sat  in  said  pew  by  vir- 
tue of  their  offices. 

4.  John  Emmerton. — The  churchwardens  for 
many  years  sat  in  this  pew,  and  deponent  sat 
there  when  he  was  churchwarden  53  years  ago ; 
deponent  had  formerly  an  estate  of  40/.  a  year  in 
the  parish. 

.  8tb  Int.  Rix  placed  deponent  in  this  pew  and 
gave  deponent  sixpence  for  sitting  there,  and  he 
had  two  other  Sundays  sixpence  each  for  sitting 
there ;  five  or  six  years  ago  deponent  left  the  pew, 
being  reduced  in  his  circumstances. 


Witnesses  for  Partington. 
1.  Beamish  Hill. — Churchwardens  did  not  sit 
in  the  pew  by  virtue  of  their  offices ;  Shuter  and 
Shrigley,  before  this  suit,  were  seated  by  the  church- 
wardens in  the  next  pew,  but  Rix  refused  to  be 
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seated.    Alterations  of  the  pews  were  made  by- 
order  of  vestry. 

1.  Int.  Deponent  signed  the  certificate  No.  1, 
several  of  the  signers  are  poor,  but  pay  rates. 
2.  Int.  Partington  has  two  maid  servants. 

2.  Robert  Mitchell.  —  Many  who  were  not 
churchwardens  sat  in  this  pew ;  the  pews  were 
very  ruinous  before  they  were  repaired  ;  Emmer- 
ton  had  left  and  did  not  sit  in  this  pew  till  he  was 
hired  to  do  so  by  Rix. 

3.  Stephen  Gomb. — The  same. 

4.  Mathew  Courtney.— 13th  October  1764, 
Rix  refused  to  be  seated  by  churchwardens,  and 
said  he  would  sit  where  he  pleased  same  as  the 
others. 

5.  Samuel  Taylor. — Rix  sat  in  this  pew  before 
he  was  churchwarden ;  deponent  offered  to  place 
him  in  next  pew,  but  he  refused  to  be  placed. 

1.  Int.  Deponent  signed  certificate  No.  1,  it 
was  carried  from  house  to  house  to  procure  hands, 
has  often  seen  Rix  and  Shuter  sit  in  this  pew  be- 
fore it  was  altered. 


PBOO  LIARS. 


HUarj  Term, 
itinwrj  27. 


Dr.  Hay  for  Partington. — ^The  intimation  is  re- 
gular ;  such  intimation  issued  in  the  case  of  one 
Streatfield  in  1721 ;  the  faculty  will  limit  it  to  the 
time  of  her  and  her  family's  inhabiting  in  the  pa- 
rish ;  the  opposers  of  a  faculty  must  shew  good 
cause  why  it  should  not  be  granted ;  she  being  a 
lodger  is  not  an  objection,  as  she  has  an  estate  in 
the  parish,  and  it  is  proved  that  she  has  a  family. 
The  questions  are,  whether  the  pew  is  fit  to  be  ap- 
propriated, and  whether  she  is  a  person  fit  to  have 
an  appropriation  ?  No  one  has  even  a  possessory 
right  in  this  pew,  for  all  who  sat  there  formerly 
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y^ovixAw.    iigv^  b^gn  ptaced  elsewhere^  except  Rix,  who  re- 
Hiiaiy  totb^    fuscd  to  be  placed. 


JaMtiySir, 


Dr.  Simpson  same  side. — Mrs.  Partington  was 
placed  in  this  pew  by  order  of  the  parisliioners  to 
the  churchwardens ;  Rix  does  not  claim  a  seat  in 
this  pew  by  any  private  right,  but  claims  it  as  a 
churchwarden's  pew. 

Dr.  Bettesworth  for  the  opposers. — Rix  has  the 
approbation  of  the  parish  in  what  he  has  done,  for 
they  have  chosen*  him  churchwarden.  Rix  used 
to  sit  in  this  pew,  and  has  been  turned  out,  and 
therefore  has  an  interest  to  oppose  a  £siculty. 

Judgment — Sm  George  Lee. 

I  was  of  opinion  that  the  objection  to  the  in- 
timation was  not  material ;  it  was  sufficient  that  it 
was  a  eitatkm  to  call  all  persons  interested,  and  that 
due  notiee  had  been  gwen,  for  opposers  had  ap- 
peared anfd  had  joined  issue.  The  Court  was  not 
obliged  to  grant  a  faculty  in  the  terms  of  the  in- 
timation, but  would  grant  it  in  terms  agreeable  to 
law  ;*  however  I  directed  the  register  to  take  care 
that  all  intimations  for  the  future  should  run.  to 
a(hew  cause  why  a  ^umlty  should  not  be  granted 
to  appropriate  a  cef  t^dn  pew  to  it,  and  his  or  her 
family^  so  long  as  be,  she  or  they  shall  continue 
to  inhabit  in  the  parish. 

With  respect  to  the  faculty,  I  observed  that  the 
considerations  on  the  grant  of  fttculty  were.  Firsts 
whether  the  appropriation  was  prejudicial  to  the 
chnrch  or  the  parish  in  general  ?  in  which  case, 
though  the  minister  and  cbmxjhwardens  were  the 
properest  persons  ta  shew  cause,  yet  any  other 
parishioner  might  oppose  and  shew  cause  if  he 


J 


ECCLESIASTICAL  COURTS ;  1767. 


355 


Hilmrjr  Tend, 
Janutry  S7« 


thought  fit,  because  he  had  a  general  interest,    pbcoliar*. 
Secondly,  whether  it  would   affect  the  rights  of 
any  particular  persons  ?  in  which  case  the  persons 
that  would  be  injured  only,  or  at  least  the  church- 
wardens as  guardians  of  the  parochial  rights  of 
every  parishioner,  ought  to  oppose,  and  no  other 
parishioner  who  would  not  be  personally  affected. 
The  third  consideration  was,  whether  the  person 
who  sued  for  the  faculty  was  fitly  qualified  to  have 
such  a  grant?  and  to  apply  these  considerations  td 
the  present  case,  I  observed  that  it  was  clear  from 
the  evidence  that  the  church  or  parishioners  in  gene- 
ral would  not  be  hurt  by  granting  this  faculty ; 
2rf^,  that  the  particular  persons  who  opposed  it 
would  not  be  prejudiced,  for  they  had  clearly  no 
right  whatever,  not  even  a  possessory  right,  in  this 
pew,  for  no  one  had  been  seated  there  before  Mrs. 
Partington,  but  it  was  an  open  common  pew  where 
^ny  one  sat  that  pleased,  and  all  the  opposers 
Were  properly  and  conveniently  seated  elsewhere, 
except  Rix,  who  refused  to  be  placed,  and  had 
acted  in  a  very  unbecoming  manner  in  attempt- 
ing to  seize  the  pew  by  force  and  to  appropriate 
it  to  the  churchwardens  pending  the  suit ;  3dfy; 
I  was  of  opinion  that  Mrs.  Partington  was  a  fit  per- 
son to  have  a  faculty,  for  she  had  a  good  estate  in 
the  parish  and  inhabited  there  with  her  family,  and 
though  she  did  not  live  in  her  own  house,  yet  as 
she  had  an  estate  in  the  parish,  I  thought  that  not 
material,  and  she  had  already  a  title  to  this  pew, 
it  having  been  allotted  to  her  by  the  churchwar- 
dens by  the  order  of  the  principal  parishioner, 
who  still  desired  she  might  have  a  faculty;  I 
therefore  decreed  a  faculty  to  Mrs.  Partington  to 
appropriate  this  pew  to  the  sole  use  of  herself  and 
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PECDLiARf.  her  family  so  long  as  she  and  they  should  con- 
HiUry  Term,  tluue  to  bc  inhabitants  of  Barnes^  and  I  condemn- 
juavjiT.    ed  the  opposers  in  costs. 


PREROGATIVE  COURT  OF  CANTERBURY. 


sdsenioii.     Dame  Judith  Lkighton  against  Leighton  and 

HilarjTerm,  ^  ,         ^ 

Ftbnitrj  7.  Utners. 


An  ioventory 
refosed  to  the 
widow  of  a  le* 
gatee,  where 
a  testator  has 
DO  effects  at 
the  time  of  his 
death,  he  hav- 
ing during  his 
lire  eoDYeyed 
all  his  personal 
estate  hj  a  hill 
of  sale  in  eonsi* 
deratioD  of  a 
debt. 


Dr.  Simpson  for  Lady  Leighton. — Lady  Leigh- 
ton  is  the  widow  of  a  legatee  in  the  will  of  Sir 
Edward  Leighton,  Bart,  deceased.     26th  March 
175G,  he  made  his  will,  and  appointed  his  sister 
Lettice  Leighton  and  his  son  and  daughter,  execu- 
tors and  residuary  legatees.    Lady  Leighton  cited 
them  to  prove  the  will  or  shew  cause  why  adminis- 
tration should  not  be  granted  to  her,  and  to  exhibit 
an  inventory.    On  1st  Sess.  Michaelmas  Term,  Let- 
tice Leighton  took  probate  and  gave  in  a  declara- 
tion loco  inventorii  in  which  she  declares  that  de- 
ceased, by  bill  of  sale  dated  5th  April  1766,  grant- 
ed to  her,  in  consideration  of  a  debt  he  owed  her 
of  2,500/.  all  the  personal  estate  whatever  that  he 
should  die  possessed  of.  We  object  to  this  declara- 
tion as  not  full  or  sufficient ;  the  intent  of  an  inven- 
tory is,  that  persons  interested  may  have  a  clear 
constat  of  the  estate ;  she  does  not  exhibit  the  bill 
of  sale,  and  upon  her  own  shewing  it  is  fraudulent, 
because  the  deceased  continued  in  possession  of 
all  the  effects  to  his  death ;  it  is  a  general  convey- 
ance of  every  thing  he  had,  even  of  arrears  of  rent, 
and  such  generality  is  held  at  common  law  to  be  a 
mark  of  fraud. 
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.  Dr.  Hay  for  Lettice  Leisfhton. — Deceased  was  p«BKo«ATiyii 

indebted  to  Lettice  in  the  whole  in  3,200/.  for  se-      1 

curity,  of  which  he  made  a  bill  of  sale  to  her  of  p"j2J*  t^ 
all  his  personal  estate^  which  she  swears  in  the 
declaration  is  not  near  sufficient  to  pay  his  debt. 
Though  she  allowed  deceased  the  use  of  the  per- 
sonal estate^  and  he  was  in  possession  of  it,  yet 
she  expressly  swears  all  the  effects  were  hers  and 
not  his  at  the  time  of  his  death,  and  therefore 
she  is  not  obliged  to  give  a  particular  inventory  of 
them ;  and  so  this  Court  held  in  the  case  of  Smith 
and  Oram,  (a)  Michaelmas  Term  1755.  The  ex- 
ecutrix is  sworn  to  give  a  true  account  only  of 
deceased's  effects,  and  these  are  not  his  effects. 

Judgment  —  Sir  George  Lee. 
I  was  of  opinion  that  the  declaration  was  suffici- 
ent, for  she  expressly  swore  the  deceased  had  no 
effects  at  his  death,  for  he  had  in  his  lifetime  con- 
veyed all  his  personal  estate  to  her  by  bill  of  sale 
in  consideration  of  his  debt  to  her,  and  that  the 

s 

effects  were  not  sufficient  to  pay  that  debt ;  and 
therefore  if  the  bill  of  sale  was  good,  there  were 
no  effects  to  inventorize,  and  it  would  be  putting 
Lettice  to  a  needless  expence  to  particularize  the 
effects  the  deceased  died  in  possession  of,  for  know- 
ing the  species  of  the  effects  would  be  no  assist- 
ance to  Lady  Leighton  in  controverting  the  va- 
lidity of  the  bill  of  sale  in  a  proper  court,  and  as 
to  exhibiting  the  said  bill,  it  was  needless  to  do  it 
here,  where  the  validity  of  it  could  not  be  tried. 
I  therefore  rejected  Lady  Leighton's  petition. 

(a)  Supruy  p.  256. 


358  CASES  DETERMINED  IN  THE 


PftBROOATIVC 

Court. 


o?  *•«"■'  Bowes  against  Malpas. 

Pobraarj  17. 

Probatedeened      Bridget  Kcttlcby,  widow,  aged  about  80,  made 
•d  trill"**"*"*"  '^^^  w*^^  dated  the  15th  December  1755,  appointed 

Thomas  Malpas,  her  apothecary,  executor  and 
universal  legatee ;  she  died  the  20th  December 
1755;  left  two  nieces ;  one  of  them,  Elizabeth 
Bowes,  opposed  the  will;  it  was  not  signed  or  exe- 
cuted by  deceased,  and  the  instructions  for  it  were 
given  by  Malpas ;  but  it  appearing  clearly  from 
the  evidence  that  the  deceased  was  perfectly  in  her 
senses, — that  she  had  ordered  a  will  to  be  drawn 
for  her,  and  approved  of  the  writer  who  brought 
the  will  ready  wrote  to  her,  and  read  it  distinctly 
to  her,  and  she  approved  of  it,  and  said  she  would 
give  all  to  Malpas,  and  would  have  signed  it  if  she 
had  not  had  such  a  weakness  in  her  hands  that  she 
could  not  write,  and  declared  she  believed  it  would 
do  without  signing,  as  there  were  witnesses  enough 
to  prove  her  intention,  and  at  the  same  time  or- 
dered her  keys  to  be  delivered  to  Malpas  in  affirm- 
ance of  her  will,  and  bid  him  take  possession  of 
her  effects ;  I  pronounced  for  the  validity  of  the 
will. 


„^  ,  Raymond  against  the  Baron  de  Watteville. 

WbM  A  copj  of  o 

a  will  u  pro- 

M^gbd!^e  ^  Dinah  de  Larisch,  alias  Von  Laxisch,  formerly 
!lll?™n"/bl"°'*  Raymond,  died  a  widow  without  children,  at  Hem- 
deArijauthenti-  hutt,  iu  Upper  Lusatia ;  she  left  Jones  Raymond, 
be  Mtiffaotoriij  Esq.  her  brother  and  next  of  kin  ;  made  her  will 
'''\ta«i^€^*d*   on  the  26th  April  1756,  attested  by  several  wit- 


om 


"**i.Sili***"    nesses,  and  appointed  the  Baron  de  Watteville 
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HiUrj  Term, 
Vebniarj  17. 


executor.  Joiies  Raymond  opposed  it ;  De  Watte-  Fa«RooATi¥B 

viUe  would  have  propounded  a  copy  of  the  will,  of  - 

which  he  had  takea  probate  m  common  form  in 

the  Prerogative ;  in  his  allegatioa  he  pleaded  thait 

the  original  was  deposited  in  Count  Linzendorft's 

Court  at  Hernhutt,  and  the  copy  was  under  a  seal, 

and  attested  by  two  private  persons. 

JUDOM£KT  —  SiK   OeORGE    LeE. 

I  was  of  opinion  I  could  not  receive  die  copy 
upon  this  plea  as  it  stood,  but  that  he  ought  to 
plead  that  he  could  aot  produce  the  original  be- 
cause it  was  deposited  in  a  proper  Court  at  Hern- 
hutt,  that  had  jurisdiction  of  wills,  and  that  the 
copy  propounded  had  been  duly  examined  and 
collated  with  the  original  by  the  proper  officers, 
which  facts  must  be  proved  by  witnesses ;  for  I 
could  give  no  credit  to  a  copy  under  an  unknown 
seal  of  an  unknown  Court,  and  attested  by  un- 
known perscms.  I  therefore  directed  the  allega- 
tion to  be  reformed. 


Reeves  against  Glover  and  Others. 

Dr.  Hayy  for  Reeves. — William  Finch,  Esq. 
died  the  5th  December  1765 ;  left  eight  testamen- 
tary papers,  which  were  found  wrapt  up  together, 
which  were  brought  into  Court  with  an  affidavit  of 
scripts  and  scrolls.  No.  1.  and  2.  which  bad  been 
executed  wills,  but  were  cancelled ;  No.  3.  a  draft 
of  the  will  No.  4.  dated  the  10th  June  1743,  on 
the  back  thereof  was  endorsed,  ''  This  to  serve  as 
a  will  till  another  is  made  in  better  form;"  this 
paper  was  all  of  die  dec^ised's  handwriting,  was 
executed  by  him,  and  attested  by  two  witnesses ; 


Bj-1>«7  tfter 
Trinity  Term, 
Febmarj  25. 

An  inoomplete 
will  cmnnot  o|>e- 
rato  M  «  revoca- 
tion of  a  anb* 
listing  will. 
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^**c^«Rjr*  No.  4.  likewise  wrote  by  deceased,  dated  the  20th 

June  1743,  executed  and  attested  by  three  wit- 

HUa?>  Tei^nl  ncsscs,  in  which  Sarah  Finch,  Samuel  and  Robert 
Nichblls  were  appointed  executors,  but  the  resi- 
due was  not  devised.  Sarah  Finch  and  Samuel 
NichoUs  died  in  1749,  and  Robert  NichoUs  dis- 
obliged deceased,  whereupon  he  expunged  all 
their  names,  and  inserted  with  his  own  hand  the 
name  of  Lucy  Bradshaw  as  his  sole  executrix,  and 
made  a  memorandum  thereof  with  his  own  hand 
at  the  bottom  of  said  will  No.  4.  On  the  26th 
August  1761  Lucy  Bradshaw  also  died,  and  then 
deceased  struck  out  her  name,  and  with  his  own 
hand  inserted  the  name  of  Elizabeth  Reeves  as 
sole  executrix  in  her  stead.  Codicil  A.  dated  the 
5th  September  1761,  in  which  Reeves  is  also 
named  executrix,  wrote  by  deceased.  Codicil  B. 
wrote  by  deceased  subsequent  to  the  6th  Septem- 
ber 1751,  for  it  begins,  "  My  other  codicil,"  though 
there  is  a  date  at  the  top  of  it,  viz.  "  London, 
3d  September  1751,"  but  that  date  is  not  deceas- 
ed's writing,  nor  does  it  appear  by  whom  it  was 
wrote.  Codicil  C.  without  date,  but  it  appears  to 
be  deceased's  writing  and  to  have  been  written  by 
him  in  1751 ;  and  lastly,  a  will  marked  D.  in  which 
Reeves  was  likewise  executrix,  but  the  residue 
was  not  devised.  This  paper  is  likewise  written* 
by  the  deceased,  but  it  is  not  attested  or  signed  by 
him  otherwise  than  his  name  being  written  in  the 
beginning  of  it ;  there  is  no  date  to  this  will,  but 
on  the  back  there  is  an  endorsement  in  deceased's 
own  hand,  "  wrote  July  1752  ;"  deceased  died  a 
widower, ,  and  left  Robert  Glover  and  Frances 
Puddiphat,  widow,  his  cousins-german  and  only 
next  of  kin,  but  left  a  great  number  of  more  dis- 
tant relations ;  on  his  death  Glover  entered  caveat^ 
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which  was  warned  by  Reeves  the  executrix,  who  p«b»ooativs 

confessed  his  interest ;  he  opposed  all  the  testa-      1 

mentary  papers^  and  insisted,  that  from  the  un-  ^[j'J^'^x^ 
certainty  of  which  paper  should  be  taken  for  the  Feb.  25,  ' 
last  will,  the  deceased  was  dead  intestate.  Reeves 
propounded  the  complete  executed  will  No.  4. 
and  examined  two  of  the  subscribing  witnesses, 
and  proved  the  handwriting,  death  and  good  cha- 
racter of  the  third  ;  and  also  propounded  the  codi- 
cils A,  B.  and  C,  and  cited  Frances  Puddiphat 
and  all  the  legatees  in  the  unexecuted  will  D.  to 
see  said  will  No.  4.  and  codicils  A.  B.  and  C. 
proved.  Mrs.  Puddiphat  appeared,  and  as  a 
principal  legatee  therein  propounded  the  unexe*- 
cuted  will  marked  D.  as  a  substantive  will,  and 
as  a  revocation  of  the  will  marked  No.  4.  and  the 
three  codicils,  it  being  as  suggested  wrote  in  July 
1752,  subsequent  to  all  the  rest  of  tbe  papers. 
Several  legatees  in  the  paper  marked  D.  and  the 
other  papers  also  appeared,  and  prayed  that  the 
executrix  might  take  probate  of  the  will  marked 
No.  4.,  of  the  codicils  A.  B.  and  C,  and  also  of 
the  paper  D.  as  another  codicil  to  said  will  No.  4. ; 
paper  D.  had  in  it  a  devise  of  a  small  real  estate ; 
the  three  codicils  were  all  unattested,  and  C.  re- 
lated to  copyhold  estates  surrendered  to  the  use  of 
his  will. 

Dr.  Simpson^  same  side. —  No.  4.  is  a  complete 
executed  will.  Codicil  A.  dated  the  5th  Septem- 
ber 1751,  made  soon  after  the  death  of  Lucy  Brad- 
shaw ;  ratifications  of  said  will  by  deceased  in 
1749  and  1761.  Codicil  B.,  the  date  not  of  de- 
ceased's writing ;  all  the  legacies  in  No.  4.  are 
subsisting,  though  some  of  the  trustees  are  dead. 
Codicil  C.  contains  copyhold  estates.  The  will  D^ 
is  not  supported  by  any  declarations. 
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^^cS^mT^      Dr.  Smalbroke,  for  Puddiphat.  —  My  client  is 
1     one  of  the  next  of  kin,  and  a  legatee  in  will  D. 

w^^^Tm,  ^^^^  w^  wholly  written  by  deceased,  and  has  an 
Feb.  96.  '  executor,  date  on  the  back  of  it  July  1752,  wrote 
by  deceased;  it  was  found  wrapt  up  with  the 
other  testamentary  papers;  it  mentions  a  real 
estate,  which  is  described  as  a  small  freehold; 
deceased  left  a  large  personal  estate.  D.  was  a 
deliberate  act ;  deceased  declared  he  intended  to 
leave  the  care  of  his  affairs  to  Atkinson  and  Kidd  if 
the  last  had  not  died  before  him.  We  admit  affirm- 
ances of  will  No.  4.  till  September  1751 ;  after  that 
time  he  declared  to  Atkinson  he  would  divide  his 
estate  among  his  relatiops,  for  he  would  make  no 
one  the  great  man.  In  codicils  A.  and  B.  there 
are  three  legacies  to  the  same  persons,  and  the 
same  sums,  and  a  fourth  legacy  in  both,  with  the 
difference  only  of  guineas  instead  of  pounds*  I 
shall  insist  that  D.  will  operate  as  substantive  will, 
and  as  a  revocation  of  the  former  will,  and  that 
codicils  A.  and  B.  are  inconsistent. 

Dr.  Collier,  for  the  Legatees.  —  All  the  testa- 
mentary papers  are  propounded.  We  pray  that 
will  No.  4.,  codicils  A.  B.  and  C,  and  also  will 
D.  may  all  be  pronounced  for  as  one  testamentary 
act ;  residue  not  disposed  of  in  any  of  the  papers. 
We  insist  that  D.  is  a  codicil,  and  may  be  pro- 
nounced for  as  such,  though  propounded  as  a  will. 

Dr.  Bettesworthy  for  Glover. —  Glover,  as  one  of 
the  next  of  kin,  insists  on  intestacy,  from  the  un- 
certainty arising  from  the  variety  of  testamentary 
papers  ;  but  if  the  Court  should  be  of  opinion  that 
deceased  is  dead  testate,  then  we  pray  that  D. 
may  be  pronounced  for  as  the  only  last  will,  re* 
voking  all  the  former  testamentary  papers. 
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Witnesses  far  Reeves.  "'"'iS^if"'" 

1.  John  Wake. — Deponent  knew  deceased  19 1 

years ;  on  20th  June  1743,  deponent  in  deceased's  ^^^j^^ 

warehouse  saw  him  execute  the  will  marked  No.  4,  F*b«»j  >6. 
and  deponent  and  John  Gilbert  and  Henry  Wade 
attested  it  as  witnesses ;  deceased  was  in  perfect 

senses,  proves  No.  4,  to  be  deceased's  handwrit- 
ing ;  Lucy  Bradshaw  is  dead,  but  cannot  say 
when  she  died ;  proves  the  memorandum  at  the 
bottom  of  No.  4,  and  words  ''  Lucy  Bradshaw"  are 
deceased's  writing ;  John  Gilbert  is  dead ;  proves 
Gilbert's  handwriting  as  a  witness  to  will  No.  4, 
and  his  good  character ;  proves  the  codicils  A.  B. 
and  C.  to  be  all  of  deceased's  handwriting,  except 
the  date  London,  September  3,  1751,  at  the  top 
of  codicil  B,  and  some  indorsements  on  the  back 
of  C. ;  knows  not  whose  handwriting  they  are. 

6,  Int.    Proves  paper  marked    D.  to  be   de-      ^ 
ceased's  handwriting,  except  some  indorsements 
on  the  back  of  it. 

2.  William  Finch,  Innkeeper. — Deponent  was 
a  relation  to  deceased ;  proves  the  name  Lucy 
Bradshaw  inserted  in  No.  4,  and  the  note  at  the 
bottom  thereof,  and  the  name  Elizabeth  Reeves, 
inserted  in  said  Mrill,  to  be  all  of  deceased's  hand- 
writing ;  Lucy  Bradshaw  died  in  1751,  and  Sarah 
Finch  in  1749;  John  Gilbert  is  dead,  he  died  in 
1746 ;  proves  his  handwriting  and  good  character; 
19th  February  1752,  deceased  was  admitted  te- 
nant to  a  copyhold  estate  called  Loudwater,  men«- 
tioned  in  codicil  C. ;  the  said  codicil  is  deceased's 
hand- writing ;  deceased  died  in  December  1755, 
and  on  that  day  the  several  testamentary  papers 
now  before  the  Court  were  all  found  wrapt  together 
and  laid  up  in  his  bureau,  where  he  kept  papers 
of  moment. 
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pbhrooativb      4.  Int.  Deponent  well  knew  deceased's  hand- 

1      writing ;  No.  3.  is  indorsed  by  deceased  in  these 

uuJ^  tm,   w^^s»  *'  This  to  serve  as  a  will  till  another  is  made 
Febravyss!  in  better  form," 

Witnesses /or  PuddiphaL 

1.  John  Atkinson.  —  Knew  deceased  above 
thirty  years ;  in  June  or  July  1752,  deceased  asked 
deponent  about  William  Kidd,  who  had  been  ill ; 
deponent  told  him  he  was  dead  ;  deceased  said  he 
was  very  sorry  for  it,  for  he  intended  to  leave  his 
affairs  to  said  Kidd,  and  deponent  replied  he  alone 
would  take  care  of  them;  deceased  said  he  would 
expect  too  great  a  reward,  and  then  said  he  would 
divide  his  estate,  and  not  make  one  great  man. 

2.  Int.  Deceased  then  said  he  intended  to  make 
a  will  soon. 

2.  Mary  Kent. — Deponent  was  a  relation  to 
deceased ;  Sarah  French,  Lucy  Bradshaw,  and 
Samuel  Nichols  are  dead ;  deceased  had  upwards 
of  sixty  relations;  deponent  has  seen  deceased 
write ;  proves  D.  to  be  deceased's  hsmdwriting. 

Affidavit  of  scripts  and  scrolls  made  by  Mrs^ 
Reeves  read  by  the  counsel  for  the  legatees ;  swears 
all  the  testamentary  papers  were  found  together. 

All  the  propounded  papers  read. 

Dr.  Hay  for  Reeves. — Reeves  is  named  exe- 
cutrix in  will  No.  4,  in  codicil  A.  and  in  paper  D« 
Tih^Jirst  question  is,  whether  deceased  is  dead  tes^ 
tate?  Suppose  D.  was  written  subsequent  to  the 
other  papers,  it  will  not  revoke  them,  unless  it 
operates  as  a  will ;  either  that  or  No.  4.  must  be 
a  good  will,  and  consequently  deceased  cannot  be 
dead  intestate  :  the  next  question  is,  whetlier  all  the 
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papers  can  be  pronounced  for  together  as  a  will  ?  p  RBRooxti^t 

D,  canpot  be  deemed  a  codicil,  for  it  was  intended      1 

to  be  a  will,  but  it  is  incomplete,  contains  real  Hlf^^'^^ 
estate,  was  written  long  before  the  testator's  death,  p«bcmurj  2^! 
and  therefore  cannot  be  a  valid  will ;  No.  4.  is  duly- 
executed,  was  carried  about  by  deceased,  and 
affirmed  by  subsequent  acts  in  1749  and  1751;  B. 
begins  "  My  other  codicil,"  implies  that  it  was  sub- 
sequent to  former  codicil  A.  An  executed  will 
shall  for  ever  remain  till  it  is  revoked.  Delegates 
Hyde  and  Mason  against  Calami/  and  Limbreyy  {a) 
an  incomplete  will  that  cannot  operate  for  the 
whole  estate,  shall  not,  without  special  circum- 
stances, operate  to  revoke  an  executed  one.  Pre- 
rogative, 3d  December  1750,  Barrow  against  Car, 
a  will  for  real  and  personal  estate  wrote  by  de- 
ceased, his  name  inserted  in  the  beginning,  and  it 
was  confirmed  by  a  codicil,  but  court  held  it  could 
not  revoke  an  executed  will.  Paper  D.  not  of  a 
certain  date,  but  if  it  was  wrote  in  1 752,  it  was 
three  years  before  his  death.  The  two  cancelled 
wills  were  executed  ones.  Paper  No.  3,  dated 
10th  June  1543,  which  was  only  a  draft  for  ano- 
ther will,  was  executed  and  attested,  therefore 
deceased  always  intended  to  have  an  executed 
will.  Prerogative,  Jekyll  against  Lady  Ann  Je- 
kyll,(b)  A.  refers  to  the  will,  B.  refers  to  both  the 
will  and  a  former  codicil ;  C.  also  relates  to  a  will; 
if  D.  should  be  established,  the  greater  part  of  his 
estate  would  fall  under  an  intestacy,  the  residue 
not  being  devised. 

Dr.  Simpson,  same  side. — Some  of  the  same  le- 
gacies are  given  in  both  A.  and  B.,  but  there  are 
some  different  legacies  ;  C.  devises  copyhold  es- 

(a)  Vol.  I.  p.  423.  notes.  (6)  Vol.  I.  p.  419. 
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'^i^lT'^*  totes  which  are  subject  to  this  Court,  for  they  pass 
by  surrender,  and  a  will  is  only  a  declaration 
thereof. 


CMtkr, 
WihtjTwm, 


Dr.  Meackam,  same  side. — Deceased  had  a 
settled  intention  to  die  testate  from  the  year 
1699  ;  paper  D.  is  not  propounded  as  written  in 
1752. 

Dr.  Smalbroke  for  Puddiphat. — D.  can  never 
be  considered  as  a  codicil ;  deceased  calls  it  his 
will,  it  is  perfect  as  to  intention,  it  is  difiiisive,  for 
it  provides  for  twenty-three  relations;  it  was 
clearly  written  after  all  the  other  papers ;  deceased 
was  not  in  possession  of  the  Loudwater  estate  till 
Christmas  1751,  and  therefore  D.  which  devisefif 
that  estate,  must  be  subsequent  to  all  papers  m 
176 1.  Delegates,  Beaumont  and  Skarpe,  1763, 
judges  held  that  an  inconsiderable  real  estate 
would  not  affect  a  will  which  conveys  a  great  per- 
sonal estate;  3  Mod. 218,  Ho^k  against  C4ark, 
Swinb.  fo.  502.  D.  cannot  be  reconciled  with 
the  other  papers,  and  therefore  cannot  be  a  co- 
dicil. 

Dr.  Clarke,  satire  side. — Deceased  made  variety 
of  dispositions  upon  death  of  several  relations ; 
several  circumstances  shew  will  D.  is  the  last  wrote 
paper.  An  executed  will  may  be  revoked  by  one 
unexecuted,  Crok.  Eliz.  206,  Burton  and  Estof. 
Before  the  Statute  of  Frauds,  a  will  might  be  re- 
voked by  parol ;  a  paper  may  be  sufficient  to  re- 
voke though  it  does  not  operate  as  a  will.  Preroga- 
tive, Hellyar  against  Hellyar.  (a) 


(a)  Vol.1,  p.  492. 
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Dr.  Collier  for  the  legatees.  —  Deceased  left  PiwooATitE 

^  ,  Court. 

above  forty  thousand  pounds  residue,  not  given  in      

No.  4,  because  he  intended  from  time  to  time  to   Sh^^ 
devise  by  codicil;  D.  gives  only  about  five  thou-   '•»>"««j^. 
sand  pounds ;  if  that  should  operate  alone,  great 
part  of  his  estate  would  go  to  the  next  of  kin,  and 
therefore  he  would  make  one  great  man  contrary 
to  his  declaration. 

Dr.  Betteiwarth  for  Glover. — We  contend  for 
an  intestacy.  Prerogative,  Himt  against  Green^ 
A.  made  his  will  duly  executed,  and  gave  all  to  ^ 
his  wife  but  two  legacies,  and  devised  therein 
real  estate,  wrote  another  will  subsequent,  attested 
by  two  witnesses ;  the  last  was  held  to  revoke 
the  formef  will,  though  it  could  not  carry  the  real 
estate. 

Dr.  Harris,  same  side.  —  2  Inst.  tit.  17  sect.  7. 
Vinn.  Cod.  testament  revoked  by  a  scdemn  will,  or 
by  a  military  one^  where  the  usage  is  so.  Onyons 
and  Tyrer^  Chanc,  a  paper  which  could  not  enure 
as  a  will,  was  held  to  be  a  revocation  of  a  com- 
plete will.  Prerogative,  Martin  against  Wot  tan, 
Millechamps  made  her  will  which  was  revoked  by 
instructions  only. 

N.  B.  She  died  before  she  could  execute  the 
new  will.  Cases  in  Eq.  Ab.  Hyde  and  Hyde. 
Comyns,  fo.  476.  same  case.  Moore,  710,  Ry- 
der's case. 

JcDosfENT  —  Sir  Oeokge  Lee. 

I  was  of  opinion,^r^,  that  the  deceased  was  not 
dead  intestate ;  either  No.  4.  or  D.  must  be  good 
and  valid.  Secondly,  that  D.  could  not  be  taken 
as  a  codicil,  for  it  was  inconsistent  with  the  other 
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^cmiit!'^*  papers,  was  designed  for  a  will  and  not  a  codicil, 

and  was  propounded  as  a  will :  thirdly ^  if  D.  could 

Hiiarj  Ter^  opcratc  at  all  it  must  be  as  a  latter  will,  thereby 
Febmry  25.  revokiug  the  former,  for  it  could  not  operate  as  a 
revocation  merely,  and  was  not  pleaded  as  such ; 
so  held  in  Delegates  in  the  cases  of  Duke  of  So- 
merset and  Sir  John  Jacobs,  and  of  De  Smith  and 
Ployart :  {a)  fourthly,  that  D.  containing  real  estate 
which  it  could  not  convey  for  want  of  execution, 
and  having  been  written  so  long  before  his  death, 
and  it  also  appearing  from  all  the  former  wills  that 
deceased  intended  to  leave  an  executed  will,  and 
that  he  cancelled  all  the  wills  he  had  entirely  de- 
parted from — that  D.  could  not  be  established  as  a 
will  to  revoke  the  former  complete  executed  will 
No.  4.  and  the  codicils  referring  to  it ;  I  therefore 
pronounced  for  the  will  No.  4.  and  the  three  co- 
dicils A.  B.  and  C. ;  but  it  appearing  that  the  date 
at  the  top  of  B. viz.  "London,  3d  September  1751," 
was  not  deceased's  handwriting,  and  it  not  ap- 
pearing by  vvhom  it  was  written,  I  ordered  that 
date  to  be  struck  out. 


Mai«ba.      Breewood,  Administration  of  Hibbin,  against 

Calemberg. 

61.  odIj  deereed  General  Frampton  died  in  October  1749;  after 
tb.'^erty'i  his  death  Mary  Grace  set  up  a  paper  as  his  will, 
tb6|MrtjiuH«M  jj^  ^hich  she  was  executrix.  The  Countess Calem- 
way  of  stigna-  bcrg  as  first  cousiu  once  removed,  and  one  oi  the 
I'STfe^uTM'  General's  next  of  kin,  opposed  the  will ;  Grace 

suit. 

(a)  Vol.  I.  p.  42.5.  notes. 


muA%. 
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admitted  her  interest  as  cousin  once  removed,  and  p»«»o«atiti 
one  of  the  next  of  kin .  After  a  long  litigation,  I 
pronounced  against  the  the  will  as  forged,  and 
decreed  administration  to  Galemberg.  Grace  ap- 
pealed to  the  Delegates,  where  the  sentence  was 
affirmed  in  all  respects,  and  the  cause  remitted  to 
me.  Elizabeth  Hibbin,  widow,  entered  a  caveat, 
and  then  for  the  first  time  alleged  that  she  was 
sister  by  the  half-blood,  viz.  on  the  father's  side, 
to  Gener^  Frampton,  and  prayed  administration. 
Calemberg  denied  her  interest,  and  she  would  have 
denied  Calemberg's  interest,  but  as  her  interest 
had  been  admitted  in  this  cause  upon  the  contest 
concerning  the  will,  and  Hibbin  had  not  intervened 
to  oppose  her  interest,  and  this  Court  had  pronoun- 
ced for  her  interest  upon  Grace's  admission,  and 
that  sentence  had  been  affirmed  in  the  Delegates, 
and  thereby  her  interest  had  been  established  in  a 
superior  court,  whose  decree  I  could  not  vary  from, 
I  was  of  opinion  that  it  was  a  res  judicata,  that 
Calemberg  was  cousin-german  once  removed  to  the 
deceased,  and  next  of  kin,  unless  it  could  be  clearly 
shewn  that  the  deceased  had  left  a  nearer  relation, 
which  at  the  time  of  the  sentences  was  unknown 
to  the  Courts ;  and  consequently,  that  Calemberg 
ought  not  now  to  be  put  to  prove  that  she  was  cousin- 
german  once  removed  to  the  deceased.  Hibbin 
propounded  her  interest  as  sister  of  the  half  blood  to 
the  deceased.  Pleas  were  given  in  on  both  sides,  and 
many  vntnesses  examined,  then  Hibbin  died  when 
the  cause  was  almost  ready  for  hearing,  and  her 
daughter  Elizabeth  Breewood,  who  was  her  admi- 
nistratrix, intervened  and  carried  on  the  cause,  and 
this  day  it  came  on  to  be  heard,  when  it  appeared 
that  there  was  not  the  least  colour  of  evidence  to 
prove  that  Hibbin  was  any  relation  whatever  to  the 

VOL.  II.  B    B 
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pkekosativb  deceased  General  Frampton;  or  that  she  had  ever 

C0DR.T 

1     been  acquainted  with  the  deceased  or  his  father 

March  %  Charles  Frampton,  who  she  asserted,  was  also  her 
father,  and  who,  in  his  will,  dated  April,  1723, 
gave  no  intimation  of  his  having  any  other  child  but 
the  deceased/ 

Judgment  —  Sir  George  Lee. 
I  therefore  pronounced  against  Hibbin's  interest, 
and  ordered  letters  of  administration  (pursuant  to 
the  former  decree  confirmed  by  the  Delegates)  to 
pass  to  Calemberg,  and  condemned  Elizabeth  Bree- 
wood,  Hibbin's  administratrix,  in  5/.  nomine  expen- 
sarumy  to  be  paid  out  of  Hibbin's  assets  (if  any), 
and  declared  that  as  it  appeared  in  the  cause  that 
Hibbin  was  very  poor,  I  gave  that  sum  only .  by 
way  of  stigmatizing  such  unjust  and  vexatious  suits, 
and  that  if  Hibbin  had  left  sufficient  assets  to  hay^ 
paid  them,  I  would  have  condemned  her  adminis* 
tratrix  in  full  costs  to  the  time  of  Hibbin's  death ; 
but  I  was  of  opinion  her  administratrix  was  not 
liable  to  pay  costs  out  of  her  own  pocket,  as  the 
witnesses  had  been  examined  and  the  cause  was 
almost  ready  for  hearing  before  Hibbin  died. 


On  21  June,  1757,  an  appearance  was  given  for 
the  Marchioness  Paschall,  who  alleged  herself  to 
be  first  cousin  to  the  deceased  General  Frampton ; 
and  Calemberg's  proctor,  Mr.  Tyndal,  who  had 
been  concerned  throughout  the  cause,  exhibiting  a 
special  proxy,  whereby  Lady  Calemberg  confess- 
ed Lady  Paschall  to  be  first  cousin  and  next  of  kin 
to  deceased,  whereas  she  was  only  first  cousin  once 
removed;  I  decreed  administration  to  Lady 
Paschall. 
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Prbrooatiyb 
Court. 


Bond  against  Faikney.  bmU7X 

April  28. 

Robert  Fotherby,  Esq.  deceased,  made  his  will  JJfJ^^'^^J^I^^^ 
and  two  codicils;  the  will  was  dated  14th  August  «;Uh  «  stipou- 
1749,  the  first  codicil  the  18th,  and  second  codicil  tvwtlTfher 


the  19th  August  1749 ;  he  appointed  his  wife  Dor-  ^fi"o'l!Sri 
cas  executrix  and  residuary  legatee  for  life,  and  "  the  »ppoint- 
after  her  death  gave  the  residue  to  his  sister  Mary  for  tbe mui«ge- ' 
Faikney  for  life,  remainder  to  his  neices,  Mary  and  ^rty!*  Ixa^ 
Elizabeth  Faikney.  In  the  first  codicil  were  these  f^„"J^^aiti 
words,  explanatory  of  the  will,  viz.     **  In  case  my  whhoattujp- 

•  /•»»»?•»  I  •»#  •         »         pointment  of 

Wife  shall  think  proper  to  marry ^  thai  my  will  is,  that  tratteet^hoidtD, 
she  and  the  persons  who  shall  be  entitled  by  my  will  tonhl^w^TCd 
to  enjoy  my  estate  as  therein  mentioned  after  her  de-  ®"  ^^?  ■•^"^ 
cease^  do  agree  upon  proper,  able  ana  honest  persons 
to  be  trustees,  and  I  do  hereby  direct  my  said  wife  my 
executrix  to  convey,  assign  and  transfer  and^make 
over  to  the  said  trustees,  all  and  every  thing  of  my 
personal  and  real  estate  of  what  kind  and  nature 
whatsoever  and  wheresoever,  which  I  have  given  to 
my  said  wife  for  her  Hfe,  in  trust  for  the  uses  of  my 
said  will,  and  my  will  is  that  a  deed- of  trust  shall  be 
drawn  and  agreed  on  by  counsel  learned  in  the  law  to 
settle  my  said  estate  real  and  personal  in  the  said  trus- 
tees, in  such  manner  as  not  to  be  subject  to  any  debt 
or  debts  contracted  by  any  husband  before  or  after  her 
marriage,  and  that  they  may  receive  the  rents,  profits 
a/nd  dividends  arising  as  they  become  due,  and  pay  the 
same  over  to  her  my  said  wife,  or  enable  my  said  wife  ia 
receive  the  same,  as  she  shall  best  like,  and  her  receipt  td 
be  a  sufficient  discharge  for  every  thing  Ihavegiven.h^ 
by  my  said  will  notwithstanding  her  coverture;  and 
my  will  is  that  my  said  trustees  do  likewise  take  Sire 
4^  my  plate,  jewels,  and  household  furniture  of  all 

B   fi   2 
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^*  coort""  fcWij,  allowing  my  wife  the  use  of  them  for  her  tife, 
bttt  not  to  be  subject  as  aforesaid  to  the  power  of  an 

^^i^jT'    husband:' 

DorcaS)  the  wife,  took  probate  of  the  will  and 
codicils  on  the  2nd  January  1749-50,  and  after- 
wards married  Richard  Bond  ;  but,  by  settlement 
before  marriage,  she  was  empowered  to  make  a 
will  in  writing.     In  June,  1753,  she  accordingly 
made  such  a  will,   and  appointed  her  husband, 
Richard  Bond,  executor,   who  proved  her  will  on 
29th  January,   1767.     Mary  Faikney,  the  sister 
of  Robert  Fotherby  the  first  testator,  died  in  the 
lifetime  of  Dorcas  Bond,  whereupon  the  residue, 
by  the  death  of  Dorcas,  came  to  Mary  and  Eliza^ 
beth  Faikney,  nieces  of  Robert  Fotherby.      On 
the  6th  January,  1757,  Mary  Faikney  the  niece, 
without  alleging  that  Dorcas  was  dead  intestate, 
prayed  and  obtained  administration  with  the  will 
and  codicils  of  the  goods  of  Robert  Fotherby  left 
unadministered  by  Dorcas  Fotherby,  but  took  no 
notice  that  Dorcas  had  died  ^feme  covert  and  tes- 
tate.   Richard  Bond,  as  executor  of  Dorcas,  called 
Mary  Faikney  to  bring  in  the  administration,  and 
shew  cause  why  it  should  not  be  revoked  as  sur- 
reptitiously  obtained,    and  why  administration 
should  not  be  granted  to  him  as  executor  to  Dor- 
cas, through  whom  the  privity  between  Bond  and 
the  first  testator  was  continued.     Dorcas  and  the 
reversionary  residuary  legatees  did  not,  upon  her 
marriage  to  Bond,  agree  upon  trustees  pursuant 
to  the  first  codicil,  so  that  she  was  at  her  death 
in  possession  of  all  the  estate.     Mary  Faikney 
brought  in  the  administration,  and  the  question 
now  was,  whether  the  administration  was  impro- 
perly granted  to  her  and  ought  to  be  revoked, 
and  administration  to  be  granted  with  the  will 
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and  codicils  to  Bond,  as  executor  of  the  executor  pbb«ooatite 
of  Robert  Fotherby  or  not.  ,— 1 

Baster  Tern, 
AprU  88. 

Judgment  —  Sir  George  Lee. 
I  was  of  opinion,  that  though  Trustees  had  not 
been  appointed  pursuant  to  the  first  codicil,  yet 
that  Dorcas's  executorship,  by  the  words  and 
meaning  of  said  codicil,  expired  on  her  marriage 
to  Bond,  and  consequently  that  no  privity  was 
continued  to  him  from  the  first  testator,  and  there- 
fore that  the  administration  cum  testamento  was 
rightly  granted  to  Mary  Faikney,  one  of  the  now 
residuary  legatees,  and  I  confirmed  the  grant 
thereof  to  her. 


ARCHES  COURT  OF  CANTERBURY. 


Cox  against  Ricraft. 


Appeal  from  Peterborough. 


9d  S«SBioo 

ButerTtrai, 

MftjS. 


Griffin  Ricraft,  warden  of  the  parochial  chapel 
of  Eye,  in  the  county  of  Northampton,  promoted 
articles  against  Thomas  Cox,  for  that  he  had, 
contrary  to  the  laws,  canons  and  constitutions 
ecclesiastical,  cut  ofi*  the  head,  or  two  great 
branches  that  form  the  heads  of  a  large  timber 
tree  that  stands  in  the  chapel-yard  of  Rye,  and 
made  it  a  pollard,  whei^eby  it  was  in  danger  of 
decaying  and  becoming  useless  for  defending  the 
chapel  against  the  south-west  wind,  and  for  that 


ThftherlMgeof 
a  ob«pel  yard 
tndlbeloppwgi 
of  trees  in  it,  by 
Uw  belong  to 
tbe  iiiconibeDt. 
If  ft  pertoB  is 
prooeeded 
aguDst  for  out- 
ting  down  tim- 
ber, ooder 
86  Ed.  1.  H 
most  be  by  in- 
diotnent  at 
oomiiioii  lair« 
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archbb      he  had  carried  it  away  and  applied  it  to  his  own 
^""'      use,  and  not  for  repairing  the  chapel ;  and  for 

**m'  ^""'  *^^'  ^^  ^^^  pulled  down  six  or  seven  feet  of  the 
wall  of  the  chapel  yard  for  the  more  convenient 
carrying  it  away :  the  fact  was  fully  proved  that 
he  did  lop  the  tree^  carried  the  branches  away 
for  his  own  use^  and  did  pull  down  part  of  the 
chapel-yard  wall  to  carry  the  loppings  away  ; 
but  it  appeared  that  the  rectory  of  this  parish  was 
appropriated  to  the  see  of  Peterborough ;  that  the 
bishop  was  lord  of  the  manor  as  well  as  incum- 
bent and  ordinary,  and  nominated  the  curate; 
and  that  he  had  granted  a  lease  .of  the  tithes  and 
appurtenances  of  this  parish  to  the  said  Thomas 
Cox,  and  had,  as  rector,  consented  that  said  Tho- 
mas Cox  might  lop  the  tree  in  question,  which 
consent  the  bishop  certified  under  his  hand,  and 
the  certificate  was  exhibited  in  the  cause  and 
proved  ;  and  it  was  also  proved  that  Cox  did  im- 
mediately, and  long  before  the  prosecution  was 
commenced,  build  up  tl^e  chapel-yard  wall  again, 
and  had  put  it  into  as  good  or  a  better  condition 
than  it  was  in  when  he  pulled  it  down,  and  that 
several  of  the  principal  parishioners  were  averse 
to  the  prosecution. 

On  the  9th  June,  1766,  the  Chancellor  of  Pe- 
terborough pronounced  that  Cox  did  unadvisedly 
and  illegally  cut  timber  from  a  tree  in  the  chapel- 
yard  of  Eye,  and  did  illegally  pull  down  part  of 
the  yard  wall,  for  which  offences  he  ought  to  be 
censured  and  admonished,  and  condemned  him  in 
costs,  and  admonished  him  to  pay  them,  but  did 
not  admonish  him  for  the  facts  of  lopping  the 
tree  and  pulling  down  part  of  the  yard  wall. 

From  this  decree  Cox  appealed  to  the  Arches. 
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Judgment  —  Sir  George  Lee. 
I  was  of  opinion  that  the  herbage  of  the  chapel 
yard  and  the  loppings  of  the  trees  did  by  law  be- 
long to  the  incumbent ;  that  Cox  being  the  lessee 
of  the  incumbent^  stood  in  his  place,  and  having 
also  his  express  consent  for  lopping  this  tree,  was 
guilty  of  no  offence  against  the  ecclesiastical  laws, 
for  the  Constitution  in  Linwood  of  Archbishop 
Stratfwd's  declares  the  trees  in  a  church-yard  are 
the  property  of  the  parson,  and  does  not  subject  him 
to  punishment  even  for  cutting  them  down,  but  only 
punishes  the  parishioners  in  case  they  cut  down  trees 
in  the  church-yard  without  the  parson's  consent ; 
that  if  the  constitution  had  prohibited  cutting  down 
trees  except  for  repairing  the  church,  as  penal 
laws  are  not  to  be  extended  beyond  the  letter,  it 
would  not  include  this  case  of  lopping  only.  The 
statute  35  Edw.  1,  ne  Rector  prostemat  ar bores  in 
camiterio^  does  not  prohibit  the  parson  from  lopping 
trees  in  the  church-yard^  but  prohibits  him  from 
cutting  them  down  except  for  the  repairs  of 
the  church  ;  and  if  a  parson  is  prosecuted  upon 
that  statute,  it  must  be  at  common  law  by  indict- 
ment. I  was  therefore  of  opinion  that  Cox,  by 
lopping  the  tree,  had  not  offended  against  any  ec- 
clesiastical law,  and  that  the  Spiritual  Court  had 
not  jurisdiction  over  him  in  this  case ;  that  he 
had  done  wrong  in  pulling  down  the  wall  of  the 
chapel-yard,  but  as  he  had  immediately  and  volun- 
tarily built  it  up  again  before  any  prosecution  was 
begun,  I  thought  this  prosecution  trifling  and  ma- 
licious. I  pronounced  for  the  appeal,  and  revers- 
ed the  decree  of  the  judge  below  with  costs. 


Arcriss 
Court. 

Easter  TenD, 
Hay  2. 
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AsCHBf 

Court.  Wheatley  against  Fowler. 


M»j2o.  (Appeal  from  Norwich.) 

A  nethodist  JqJjjj  Fowler  promoted  articles  afifainst  James 
oied  for  agaiu t  Wheatley,  a  methodist  preacher,  who  had  a  congre- 
" ThebcOTti-  gation  at  Norwich ;  the  citation  was  returned  on 
J^Dwi'tir* '  24th  September,  1764  ;  appearance  for  Wheatleyin 
joined.  October  following.     The  articles  charged  him  with 

incontinence  in  several  months  in  the  years  1753 
and  1764,  with  Mary  Mason,  formerly  Fowler, 

daughter  of  the  promoter,  and  with Martin, 

Rebecca  Payne,  and  Frances  Bryant,  and  others. 
On  the  17th  December  1764,  Fowler's  proctor 
alleged  that  he  had  cited  Mary  Mason  to  answer 
to  articles  for  fornication  or  adultery  with  Wheat- 
ley,  who  was  then  a  married  man,  and  that  she 
had  appeared  and  been  enjoined  penance,  which 
she  had  performed,  and  prayed  an  answer. 
Wheatley's  proctor  confessed  his  allegation  to  be 
true,  and  then  she  was  produced,  sworn  and  ex- 
amined a  witness  against  Wheatley. 

Mary  Mason  swore  that  some  time  in  March, 
April,  May,  or  June,  1763,  at  which  times  she 
was  a  spinster,  Wheatley,  who  was  then  married, 
and  lodged  at  Mr.  Jermy's  house  in  Norwich,  did 
several  times  attempt  to  debauch  her,  and  did  in 
Jermy's  garden,  in  some  of  said  months,  first  begin 
to  corrupt  her  virtue  ;  deponent  being  averse,  he 
used  arguments  to  persuade  her,  and  prevailed  on 
her  to  consent  in  some  of  said  months ;  and  on  a 
Sunday  in  some  of  said  months,  after  she  had  been 
at  his  preaching,  in  an  arbor  in  Jermy's  garden, 
he  first  had  carnal  knowledge  of  her ;  he  tempted 
and  prevailed  on  her  to  repeat  the  said  conversation 
several  times  in  said  arbor,  in  the  parlor,  and  in 
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other  places  in  his  said  house  or  lodgings ;  next      ^^"" 

day  after  he  had  first  lain  with  her,  she  expressed     I 

her  uneasiness  at  what  she  had  done,  and  he  ad-  "^^^JT*' 
vised  her  to  say  nothing  of  it  to  any  body ;  he  had 
a  bible  with  him,  and  if  any  body  came  in,  he  talk- 
ed to  her  of  religion;  he  often  shewed  her  his 
privities,  and  treated  her  with  indecency ;  deponent 
was  so  uneasy  that  she  told  Mr.  Paul  and  Mr.  Key- 
mer  what  had  passed . 

2nd  Int. — Respondent  is  daughter  to  the  pro- 
moter, and  is  a  clear-starcher  by  trade ;  she  is 
married  to  one  Mason  ;  she  wrote  many  friendly 
letters  to  Wheatley  ;  admits  writing  several  letters 
to  him  as  interrogate,  in  which  she  speaks  of  him 
as  a  good  man,  and  a  good  christian,  and  says  she 
is  a  great  sinner ;  the  letters  were  written  about 
Michaelmas,  1753 ;  Wheatley  had  then  secured 
her  affection.  9th  Int.  A  report  was  raised  that 
Wheatley  persuaded  her  to  take  physick  to  destroy 
a  child  she  was  supposed  to  be  big  with,  and  re- 
spondent denied  that  fact.  1 1th  Int.  Never  de- 
clared that  Wheatley  was  innocent  with  respect  to 
her,  but  did  say  the  report  of  her  being  with  child 
by  Wheatley  was  false.  16th  Int.  At  Wheatley's 
request  she  sent  a  letter  to  the  Dean  of  Norwich, 
complaining  of  his  believing  false  stories  of  guilt 
between  Wheatley  and  her.  17th  Int.  Respon- 
dent wrote  letters  to  Mr.  Watts  from  a  draft  drawn 
by  Wheatley,  and  brought  to  her  by  Keymer,  and 
she  sent  them  to  stifle  the  reports  of  guilt  between 
her  and  Wheatley,  and  called  it  a  malicious  ill- 
grounded  report.  18th  Int.  Respondent  wrote  a 
note  from  his  draft  to  Wheatley,  to  ask  pardon  for 
the  false  assertion  she  had  made  of  his  guilt, 
19th  Int.  Respondent  never  made  any  fond  appli-: 
cations  to  Wheatley ;  he  never  gave  her  good  advice 
but  when  she  was  going  to  receive  the  sacrament. 
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Timothy  Keymer  and  Thomas  Paul  swore  they 

talked  to  Wheatley  about  his  having  debauched 

J[[2j^S7^   Mason,  and  he  prevaricated,  but  confessed  he  had 

been  guilty  of  indecencies  with  her  and  expressions 

which  they  thoughtamounted  toaconfession  of  guilt. 

Lydia  Bridgham  swore  that  about  Michaelmas 
1753,  Mary  Mason  expressed  great  concern  to 
deponent  at  her  correspondence  with  Wheatley, 
and  deponent  heard  her  charge  him  with  it  to  his 
face,  and  he  did  not  deny  it,  and  deponent  express- 
ing sorrow  for  his  behaviour,  he  replied,  '*  I  told 
Polly  it  would  be  ruin  to  both  in  soul  and  body  if 
we  went  on/'  and  used  other  expressions  admit- 
ting guilt. 

Francis  Brjrant  swore  she  came  to  live  with 
Wheatley  as  his  servant  on  30th  January  1754, 
and  on  that  very  day  he  kissed  her  lewdly,  and 
shewed  her  his  privities,  and  put  his- hand  up  her 
coats ;  but  deponent  resisted  him,  and  afterwards 
he  called  her  up  stairs,  and  he  again  attempted 
to  put  his  hands  up  her  coats,  and  attempted  to  lie 
veith  her,  and  said  he  supposed  she  was  afraid  of 
being  got  with  child,  but  he  *****  * 
and  then  she  could"  not  be  got  with  child ;  deponent 
would  not  consent  to  him,  and  another  day,  when  he 
was  in  bed,  he  attempted  to  get  her  to  come  to  him. 

6th  Inti  Admits  she  declared  she  never  had 
spoken  slightly  of  Wheatley.  8th.  Int.  Says,  she 
told  one  Olave  she  was  glad  she  had  cleared 
Wheatley  of  what  was  reported  against  him. 

Ann  Ebbs  swore  that  there  is  a  door  in  her 
wash-house,  which  goes  into  Rebecca  Payne's 
bed-chamber,  and  that  on  the  22nd  August  1753> 
through  a  crevice  in  said  door,  she  saw  Wheatley 
sitting  at  the  feet  of  Payne's  bed,  and  she  lying  on 
the  bed  by  him,  and  deponent  saw  him  put  his 
hands  up  h&  coats. 
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Peter  Wetterick  swore  that  on  22nd  August,      ^"^"^ 

1753,  Ann  Ebbs  informed  deponent  that  she  had      L 

seen  Wheatley  and  Mrs.  Payne  in  very  indecent  ^^'^™' 
postures  together ;  and  deponent  being  at  Ebbs's 
house  on  24th  August  1753,  through  a  crevice  in 
Ebbs's  wash-house  door,  which  went  into  Payne's 
bedchamber,  saw  Wheatly  in  said  chamber  with 
Mrs.  Payne,  and  saw  him  put  his  hand  up  her 
coats  and  he  then  behaved  very  lewdly  with  her. 

James  Chapman  and  Sarah  his  wife  swore,  that 
in  August  1753,  they  saw  Wheatley  and  Mrs. 
Martin  go  into  the  arbor  in  Jermy's  garden  toge- 
ther ;  and  he  there  set  her  upon  his  knee  and  pat 
one  hand  up  her  coats,  so  high  that  they  saw  her 
thighs. 

Wheatley  in  his  defence  examined  several  wit- 
nesses, who  swore  they  believed  him  to  be  a  vir- 
tuous good  man ;  but  on  interrogatories,  admitted 
they  had  heard  strong  reports  of  his  lewdness  with 
Mason  and  others,  and  his  witnesses  proved  that 
both  Mason  and  Bryant  had  often  declared  they 
knew  no  harm  of  Wheatley,  and  that  the  reports 
against  him  where  malicious;  and  he  pleaded 
many  letters  of  Mason's  to  him  in  which  she 
highly  spoke  of  his  *  goodness ;  most  of  the  letters 
were  in  a  very  enthusiastic  style,  and  in  several  of 
them  there  were  strong  expressions  of  love  and 
tenderness  for  him. 

N.  B.  Mason's  character  was  not  impeached, 
except  as  to  her  conversation  with  Wheatley. 

On  this  evidence,  the  chancellor  of  Norwich,  on 
the  3rd  February  1756,  gave  sentence  against 
Wheatley,  and  decreed  him  to  do  public  penance. 

Wheatley  appealed  to  the  Arches,  where  the 
cause  was  heard  upon  the  same  evidence  as  be- 
ibpe,  and  I  approved  the  sentence  with  50/.  costs, 
and  remitted  tibie  cause. 
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B^Jt^rlm,  Arnold  against  Earl  and  Newbee. 

AMtofkin         Thomas  Newbee  died  a  bachelor,  having:  made 

who  DM  been       i_-         -n  i  t  r^  -n      i  ■»  -  i 

dted  to  SM «  his  yml,  and  appomted  George  Earl  his  sole  execu- 
Id,V»wSJ°  p-  ^^  5  ^^  ^^ft  Benjamin  Newbee,  his  uncle  of  the 
S^ifcllt  hf  whole-blood,  and  William  and  Richard  Arnold,  his 
did  Dot  oppme  uncles  of  the  half-blood,  his  only  next  of  kin.  Earl 
lowed  t^bodis-  took  probate.  On  first  session  Hilary  Term  1756, 
pi^^  of  bdLg  William  Arnold  cited  him  to  prove  the  will  by  wit- 
wito^ti^r  ^^ses;  Earl  appeared,  and  on  8th  April  1766, 
euM-  .         prayed  a  decree  against  Benjamin^  Newbee  and 

Richard  Arnold,  to  see  the  will  propounded, 
which  was  personally  served  on  them ;  but  thej*^ 
did  not  appear.  Earl  propounded  the  will  against 
William  Arnold  personally,  and  against  the  others 
in  pcsnam  ;  William  Arnold  gave  in  an  allegation 
opposing  the  will.  Earl  gave  in  a  plea  in  reply. 
Benjamin  Newbee  was  a  material  witness  to  prove 
some  part  thereof.  On  first  session  of  Easter  Term 
1767,  Benjamin  Newbee  appeared,  and  by  special 
proxy  declared  he  would  not  oppose  the  will,  and 
prayed  to  be  dismissed  firom  the  cause ;  (William 
Arnold  opposed  his  dismission.  The  question  was, 
whether  under  the  above  circumstances,  Newbee 
ought  at  his  petition  to  be  dismissed  from  being  a 
party  or  not.  The  counsel  for  Newbee  relied  on  the 
case  of  Beaumont  and  Sharpe  (a),  1 4th  February 

(a)  The  Delegates  present  at  the  decission  of  this  point  on  14th 
Feb.  1752,  were  —  Mr.  Justice  Denison,  Mr.  Justice  Birch,  Drs. 
Collier,  Ducarel  and  Smalbroke ;  the  final  sentence  in  the  cause 
was  on  31  May  1753,  when  the  Delegates  present  were  —  Mr* 
Justice  Denlson,  Mr.  Baron  Legge,  Drs.  Ck>Uier,  Ducaidi  Sflial- 
broke  and  Clarke. 
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1762,  in  the  Delegates.    The  counsel  on  the  other  p»«rooatit« 

side  cited  1  Vemon,  230  (at),  and  Bacon's  Abridge-      1 

ment,  236,  the  case  of  Casey  and  Beachfield{b),  to  ^•'55™' 
shew  that  in  Chancery,  though  a  defendant  may,  a 
plaintiff  cannot  be  dismissed  to  become  a  witness ; 
and  he  also  cited  the  cases  of  Gilley  and  Gilley  {c\ 
Delegates,  Doctors  Commons,  1st  July  1738 ;  and 
Idrr^/^ against  «SW/tand  Wise^  Prerogative,  1744, 

Judgment  —  Sir  George  Lee. 
Under  the  circumstances  of  this  case,  I  was 
clearly  of  opinion  that  Benjamin  Newbee  ought  to 
be  dismissed ;  be  had  not  .voluntarily  made  him- 
self a  party,  but  was  called  in  and  had  not  inter- 
meddled at  all ;  -that  he  had  now  appeared,  and 
declared  he  would  not  oppose  the  will,  and  there- 
fore had  fully  answered  the  purpose  for  which  he 

(a)  Phillips  v.  the  Duke  of  Buckingham  in  which  it  was  ruled 
that  a  co-plaintiff,  though  not  a  trustee,  could  not  be  examined  as 
a  witness  for  the  other  plaintiff  in  the  cause. 

{h)  The  case  of  Casey  v.  Btachfield  is  thus  reported  in  Gilbert's  • 
Cases  in  Equity,  p.  98.  In  this  case  it  was  said  by  Mr.  Vernon 
that  the  reason  you  cannot  examine  any  of  the  plaintiffs  as  wit- 
nesses in  the  cause  is,  because  if  the  case  miscarries  the  plaintiffs 
will  be  liable  to  costs,  and  therefore  their  swearing  is  to  exempt 
themselves ;  and  it  is  their  own  choice  that  they  are  made  plaintiffs 
for  without  their  consent  they  could  not  have  been  made  so ;  but 
the  defendants  are  forced  into  the.  cause,  and  if  their  being  made 
parties  should  absolutely  invalidate  their  testimonies  it  would  be  in 
the  power  of  any  one  who  had  a  mind  to  oppress  another,  and  de- 
prive him  of  his  defence,  to  make  the  most  material  witnesses  de- 
fendants b  the  cause ;  and  therefore  any  of  the  defendants  to  a 
suit  may  be  examined  as  a  witness,  saving  just  excepti<His  to  their 
credit,  capacity,  &c. 

The  report  of  this  case  is  to  be  found  almost  totidem  verbis,  in 
Pre.Cha.4Il. 

(c)  QilUy  V.  Oilley,  an  appeal  from  the  Exchequer  Court  at 
York ;  sentence  was  given  in  the  cause  pn.20th  June^l740.  The 
Delegates  present  being — Mr.  Justice  Pi^,  Mr.  Baron  Carter, 
Drs.  Bettesworth,  Strahan  and  Kinaston.  The  point  ^alluded  to 
was  probably  argued  before  the  Condelegates  at  Doctors  Commons. 
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Batter  Tens, 
Mftj  29. 


PEBtooATiTB  wM  citcd ; — that  to  detain  him  would  be  a  manifest 

hindrance  to  justice  by  depriving  Earl  of  his  testi- 
rnony^  for  his  answers  could  be  of  no  use,  they  not 
being  evidence  against  William  Arnold,  and  no 
evidence  was  wanting  against  himself,  as  he  de* 
clared  he  would  not  oppose  the  will,  and  had 
thereby  judicially  bound  himself.  In  the  cases 
where  this  court  had  refused  to  dismiss  parties 
they  had  materially  acted  in  the  cause,  and  injus- 
tice would  have  been  done  the  adversary  by  dis- 
missing them ;  but  in  this  case,  great  injustice 
would  be  done  to  Earl  by  detaining  Newbee,  who 
prayed  to  be  dismissed,  and  I  thought  had  a  right 
so  to  be :  I  therefore  dismissed  him  from  the 
cause  as  a  party,  and  he  was  immediately  pro- 
duced and  sworn  a  witness. 


lit 

TriBityT 
JuieS. 


TbeolauB  of  a 
widow  to  tko 
odnmUtntloa 
of  bor  hatband*! 
effaett  oppoted 
oa  the  grooad 
of  hit  boiag  a 
laaalio  at  tbo 
tiaia  of  the 
■larriafe:  ob- 
Jectioa  orar- 
niad. 


Parker  against  Parker  and  others. 

Virgil  Parker  died  24th  May  1753,  intestate^ 
without  issue.  On  23d  June  1752,  he  married 
Mary  Mills,  now  Parker,  who  was  his  servant,  by 
licence  at  the  parish  church  of  Minty  in  Wilt- 
shire, in  presence  of  above  forty  persons ;  besides 
the  said  Mary,  who  claims  as  widow,  he  left 
Walter  and  James  Parker,  his  brothers,  and  Ca« 
therine  Jenner,  his  sister.  Walter  Parker  en- 
tered caveat,  the  widow  warned  it,  and  prayed 
citation  against  James  Parker  and  Catherine 
Jenner;  they  all  appeared  and  denied  her  in- 
terest ;  she  propounded  it ;  previous  courtship, 
application  to  her  relations,  and  declarations  to 
them  that  he  would  have  her,  his  applying  for  a 
licence,  and  laying  a  wager  that  he  would  be 
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married  within  a  fortnight,  which  wager  he  won,  ^■"oorr."* 

and  the  fact  of  his  being  publicly  married  and  be- 

having  with  the  utmost  decency  at  the  marriage^  ^ty  mT' 
and  consummation  and  cohabitation  with  her  as 
his  wife  till  the  3rd  August  1762,  when  his  bro- 
thers put  him  into  a  madhouse,  where  he  re- 
mained to  his  death,  were  fully  proved.  The  , 
relations  objected  that  though  it  was  a  marriage 
de  facto ^  yet  it  was  not  de.  jure^  for  that  he  was  a 
lunatic  and  incapable  of  consenting  to  marriage. 
It  did  appear  that  he  had  a  very  weak  under- 
standing from  his  infancy,  and  by  hard  drinking 
was  at  times  lunatic,  and  did  many  mad  and 
frantic  acts,  but  no  commission  of  lunacy  was 
taken  out,  nor  was  he  constantly  mad,  but  only 
by  fits ;  and  as  it  appeared  that  he  married  with 
previous  deliberation  and  intention,  went  by  him- 
self to  Minty  on  the  Sunday  21st  June,  in  order 
to  be  married  the  Tuesday  following  there,  where  * 
the  woman  was  to  meet  him  at  twelve  miles  dis- 
tance from  his  habitation,  sent  for  and  paid  for  a 
licence  himself,  declared  he  was  going  to  be  mar« 
ried,  and  was  married  by  the  curate  of  the  parish, 
who  swore  that  he  went  through  the  ceremony 
with  as  much  propriety  as  any  man  could  do,  and 
there  being  no  evidence  of  his  doing  any  mad  acts 
about  the  time  of  the  marriage,  I  was  of  opinion 
he  had  a  sufficient  capacity  to  contract  a  legal 
marriage  (a),  and  pronounced  for  the  widow*s  in- 
terest, but  did  not  give  costs. 

(a)  See  the  same  point  luiaed  with  a  differeDt  result  in  Brown- 
ing y.  Reane^  2  Phill.  69. 


ate 
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TriJit^Tlm.  GOODALL   agalnSt  GOODALL. 


Juelft. 


By  Letters  of  Request  from  Chancellor  of  Lichfield. 


^•^^•AnXivj  Francis  Goodall,  a  tradesman  at  Birmingham 
bMd  IB  bw  to  m  in  Warwickshire,  brought  a  suit  for  divorce  by 
m^tb/Jdoi-  reason  of  adultery  against  Rebecca  his  wife  ; 
^M^^  they  were  married  the  20th  July  1741,  and  had 
byprooi.  three  children,  of  whom  a  son  and  daughter  are 
now  living.  They  cohabited  together  at  Bir- 
mingham very  affectionately  till  1744,  and  then 
she  commenced  a  criminal  conversation  with  one 
Mr.  Turner,  an  intimate  friend  of  Mr.  GoodalVs. 
In  March  1745,  she,  under  pretence  of  ill  usage, 
left  her  husband  and  came  to  London,  and  soon 
after  Turner  also  came  to  London,  and  they  lived 
privately  in  lodgings  together  as  husband  and 
wife,  and  had  several  children.  In  1751  Mr. 
Goodall  had  intelligence  that  they  lived  together 
in  Coleman's  Buildings.  In  December  1755  he 
had  a  verdict  against  Turner  for  2,500/.  damages 
for  criminal  conversation  with  his  wife.  On  4th 
Session  Hilary  Term  1756,  he  gave  in  his  libel 
in  this  court,  charging  her  with  the  above  crimi- 
nal conversation,  and  that  she  had  eloped  with 
Turner;  she,  on  the  contrary,  pleaded  that  she 
left  her  husband  on  account  of  his  cruel  usage  of 
her,  and  that  Turner  did  not  come  to  town  till  a 
month  after  her.     She  likewise  recriminated,  and 
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pleaded  that  he  was  guilty  of  adultery  with  different      arch  es 

women  in  the  year  1750,  and  examined  three  wit- 1 

nesses  to  prove  adultery  on  him.  The  adultery  ''"Jjjj^'^™' 
was  so  fully  proved  upon  the  wife,  that  her  coun- 
sel admitted  it,  and  would  not  argue  that  point ; 
and  as  to  the  cruelty,  it  was  admitted  that  there  was 
not  sufficient  proof  of  cruelty  to  justify  her  leaving 
her  husband,  but  insisted  that  there  was  sufficient 
proof  of  his  having  committed  adultery,  and  there- 
fore that  he  was  not  entitled  to  have  a  sentence 
of  separation,  but  that  Mrs.  Goodall  ought  to  be 
dismissed.  The  witnesses  to  prove  adultery  against 
him  deposed  as  follows : 

1.  Rachael  Everett,  formerly  Stanmer,  mil- 
liner.— Deponent  always  lived  at  Birmingham, 
and  followed  the  trade  of  a  milliner  there  till  1750; 
at  Christmas  1749,  deponent  hired  a  house  of 
Groodall,  which  had  a  door  that  opened  into  his 
yard ;  he  frequently  came  to  deponent  and  at* 
tempted  to  lie  with  her,  and  offered  deponent  f<Mty 
pounds  a-year  to  be  his  mistress ;  in  May  1 750, 
deponent  consented  to  let  him  come  into  bed  to 
and  lie  with  her,  and  afterwards  he  very  frequent- 
ly had  carnal  knowledge  of  deponent,  but  deponent 
never  let  him  lie  with  her  after  Michaelmas  1750, 
for  deponent  then  broke  off  her  conversation  with 
him,  on  account  of  a  young  man  with  whom  de- 
ponent then  kept  company  being  very  uneasy 
thereat. 

2 .  Sarah  Nash . — Believes  producent  was  forced 
to  leave  her  husband  on  account  of  his  cruel  usage 
of  her,  a,nd  that  her  friends  advised  her  to  leave 
him;  deponent  knew  Rachael  Stanmer,  alias 
Everett,  and  heard  her  say  Goodall  offered  her 
60/.  a-year  to  be  his  mistress;  deponent  well 
knew  Ann  Boweter ;  aix)ut  six  years  ago  deponent, 

VOL.  II.  c   c 


1 


386  CASES  DETERMINED  IN  THE 

ARCHES      at  said  Ann's  desire,  went  with  her  to  Goodairs 

1     house  at  least  six  different  nights,  and  said  Ann 

^"uL^it!^'  knocked  gently  at  the  door,  and  it  was  opened, 
but  deponent  knows  not  by  whom,  and  said  Ann 
used  to  go  in,  and  then  deponent  went  away,  and 
said  Ann  used  to  tell  deponent  she  was  going  to 
lie  with  Mr.  Goodall,  and  on  the  next  mornings  she 
has  told  deponent  that  she  had  lain  with  him  those 
nights. 

3d  Int.  Gives  Mr.  Goodall  a  very  good  charac- 
ter, and  says  that  if  she  had  a  daughter  she  would 
willingly  marry  her  to  him.  9th  Int.  Never  saw 
him  commit  adultery  with  Boweter. 

3.  Mary  Pinkstone. — Deponent  knows  produ- 
cent  and  her  husband,  and  well  knows  Ann  Bowe- 
ter; Francis  Goodall  often  came  to  said  Ann 
Boweter*s  mother's  house,  and  shewed  great  fond- 
ness for  said  Ann,  and  deponent  has  heard  the  said 
Ann  at  nights  tell  her  mother  that  she  was  going 
to  Mr.  Goodall's  ;  in  1750  deponent  was  one  night 
at  said  Ann's  mother's  house,  and  said  Ann  and 
Mr.  Goodall  then  went  together  into  a  parlour 
where  there  was  a  bed  and  shut  the  door ;  de- 
ponent looked  through  the  keyhole  and  saw  said 
Ann  unpin  her  gown,  and  unlace  her  stays,  and 
as  deponent  best  remembers,  take  them  off  and 
then  she  put  out  the  candle. 

5th  Int.  Respondent  has  lived  all  her  life  at 
Birmingham,  has  never  heard  it  reported  there, 
that  the  producent  and  Turner  had  criminal  con- 
vei^ation  together. 

N.  B.  Mr.  Goodall's  witnesses  on  interrogatories 
give  him  a  very  good  character,  say  he  is  a  virtuous 
sober,  modest,  industrious  man,  a  very  tender 
father,  and  believe  he  would  have  made  her  a 
very  good  husband  if  she  had  proved  a  good,  wife ; 
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and  many  of  the  said  witnesses  likewise  say  that 
Rachael,  Everett,  and  Sarah  Nash  are  persons  of 
most  infamous  characters,  common  prostitutes, 
notorious  liars,  and  persons  to  whom,  in  their 
opinion,  no  credit  ought  to  be  given ;  but  there  is 
no  objection  in  evidence  to  the  character  of  Mary 
Pinkstone. 
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Arohbs 
Court. 

Trinity  Teim* 
June  IS. 


Judgment — Sie  George  Lee. 
Upon  consideration  of  the  circumstances  of  this 
case,  I  did  not  think  there  was  sufficient  evidence 
from  the  testimony  of  these  witnesses  to  pronounce 
that  Mrs.  Goodhall  had  made  good  her  plea  of  re- 
crimination, and  as  Mr.  Goodall  had  fully  proved 
her  guilty  of  adultery  with  Turner,  I  gave  sentence 
for  a  separation  d  mensd  et  thoro  by  reason  of 
adultery  committed  by  the  wife. 


PREROGATIVE  COURT  OF  CANTERBURY. 


Johnson  against  Armond.  adSeMim 

Trinitj,Tenp» 
/noe  16. 

Susanna  Potter,  deceased,  made  her  will,  and  Time  extended 
appointed  Philip  Haste  and  William  Townsend  ^^^^Zm 
executors,  who  renounced  and  gave  the  residue  of  Pkaedeiphu. 
her  estate  to  Susanna  Johnson,  who  was  her  ser- 
vant.   Caveat  entered  by  Mr.  Altham,  proctor, 
by  order  of  John  Armond  in  behalf  of  his  son,  who 
was  nephew  and  next  of  kin  to  the  deceased,  and 
who  IS  resident  at  Philadelphia.  On  the  24tb  March 

c  c  2 
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PftcRooAtKB  1757,  Altham  was  assigned  to  eschibit  a  proxy 
1     from  John    Armond^   jun.      Johnson    therefore 

"^mSu"*'  P^y®^  *^^'  administration  cum  testamento  might 
now  be  granted  to  her.  John  Armond,  sen. 
made  affidavit  that  his  son  was  at  Philadelphia, 
and  that  on  8th  January  last  he  sent  a  proxy  to 
him  to  be  signed,  which  was  not  and  could  not  be 
returned,  and  prayed  time  to  the  caveat-day  in 
September  next  to  exhibit  such  proxy,  which  I 
decreed  accordingly. 


J"»".  Cook  against  Cowper. 

^*Jitodto^-  Henry  Cook  died  intestate,  left  Mary  Cowper 
hibit  an  laf en-  lus  widow,  and  Susanua,  wife  of  John  Cook,  his 
MSLt,  tJd^o  only  child.  A  citation  was  taken  out  in  the  name 
i!^tod^it*^'  of  Susanna  Cook  against  Mary  Cowper  to  exhibit 
for  mproxj  from  an  inveutory  and  account,  and  to  see  portions 
qMftion  niMd'  aUottcd  ;  she  having  taken  administration  to  de- 
p^xy'^bli^^Dij  ceased :  Cowper  appeared  and  prayed  that  Cook's 
kS^ortjbL  proctor  might  exhibit  a  proxy,  which  he  was 
■ext  of  kin,  is    assigucd  to  do  ;  Susanna  Cook  lives  separate  from 

her  husband,  he  having  commenced  a  suit  against 
her,  which  is  now  depending  in  the  Consistory 
Court  of  London,  for  a  divorce  for  adultery,  the 
proctor  therefore  exhibited  a  proxy  from  the 
husband  only ;  the  counsel  for  Cowper  insisted 
that  the  proxy  was  not  sufficient,  that  the  wife  was 
the  proper  party,  and  that  by  statute  1  Jac.  2. 
chap.  17.  sect  6.  (a)  no  person  could  be  cited  to  an 

(a)  '*  Piovided  always,  and  it  ia  hereby  farther  enacted,  thait 
no  adminjitsaftor  skdl  from  the  iter  and  ttcdliBlk  dqr  of  My 
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account  but  at  the  instance  of  the  next  of  kin,  or  phuooativc 

a  creditor  &c., .  and  that  the  husband  did  not  come      

under  those  descriptions,  and  could  not  commence  ^I'l^'JS™* 
this  suit  but  in  the  name  of  his  wife,  and  therefore 
that  Cowper  ought  to  be  dismissed.  On  the  con* 
trary  it  was  said  that  the  real  interest  vested  in  the 
husband,  which  the  wife  could  not  by  her  refusal 
to  join  with  him,  deprive  him  of; — ^that  the  citation 
might  have  been  in  name  of  husband  and  wife,  and 
if  she  had  carried  on  the  suit  he  ought  to  have 
joined  in  the  proxy.  Delegates,  Yon  Thienens  case, 
administration  granted  to  the  husband  in  right  of 
his  wife,  when  she,  who  lived  separate  from  him, 
refused  to  take  it,  in  order  to  prejudice  her  husband. 

Judgment — Sir  George  Lee. 
As  there  was  no  evidence  in  this  case  that  the 
wife  had  been  applied  to  and  had  refused  to  sign 
the  proxy,  in  order  to  justify  the  Court  in  depart- 
ing from  the  common  course  of  proceeding,  I  di- 
rected that  she  should  be  applied  to,  to  sign  the 
proxy,  and  if  she  refused,  upon  affidavit  made  of 
the  fact,  I  should  have  no  difficulty  in  accepting 
the  proxy  from  the  husband  only,  and  allowing 
him  to  proceed  alone  in  the  suit,  as  the  real  in. 
terest  was  vested  in  him  as  husband ;  for  otherwise 
there  would  be  a  failure  of  justice,  and  the  bus* 

next  be  cited  to  any  of  the  Courts  in  the  said  last  act  mentioned,  . 
U>  render  an  account  of  the  personal  estate  of  bis  intestate,  (others- 
wise  than  by  an  inventory  or  inventories  thereof)  unless  it  be  at 
the  instance  or  prosecution  of  some  person  or  peraons  in  behalf  of 
a  minor,  or  having  a  demand  out  of  such  personal  estate  as  a  ere. 
ditor  or  next  of  kin ;  nor  be  compellable  to  account  before  any  of 
the  ordinaries  or  judges  by  the  said  last  act  empowered  or  appoint- 
ed to  take  the  same,  otherwise  than  as  aforesaid ;  any  thing  in  the 
said  last  act  contained  to  the  contrary  notwithstanding."  I  Jae.  2. 
€•  17.S.6. 
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prbrooativb  band's  riffht  would  be  dependant  on  the  pleasure 

COUET 

L     of  the  wife.     Delegates,  22nd  May  1732,  Lopes 

^"jiSe^s"'  ^^  ^^^  ^^  others  against  Lusitano  De  Pinna 
and  Others,  De  Pinna  prayed  administration  to  her 
mother  and  sister,  was  opposed  by  Da  Rosa,  ano- 
ther sister,  who  lived  at  the  Brazils.  The  Judge  of 
the  Prerogative  decreed  administration  to  pass  un- 
der seal  to  De  Pinna,  who  was  sworn  administratrix. 
Da  Rosa's  proctor  appealed,  and  in  the  Delegates 
Mrs.  De  Pinna  gave  a  proxy  to  renounce  her  right 
to  the  administration,  in  order  to  prejudice  her 
husband,  the  husband  intervened,  and  prayed 
that  her  proxy  might  be  rejected.  The  Court  was 
of  opinion,  that  on  decreeing  the  administration  to 
the  wife,  an  interest  was  vested  in  her  husband 
which  she  could  not  by  any  subsequent  act  deprive 
him  of,  and  therefore  rejected  her  proxy  of  renun- 
ciation. Vide  my  second  Case  Book,  p.  180.  (a) 


(a)  The  yaluable  note  referred  to  is  as  follows : 

Delegates,  (Doctor's  Commons)  May  22,  1732,  4t8B  Sessione 

Paschee. 
Lopes  da  Rosa  et  aV  versus  LusUano  de  Pinna  et  aV> 

Judges — Drs.  Pinfold,  Strahan,  Audley  and  Isham. 

Mary  Agnes  de  Pinna,  in  the  Prerogative,  prayed  administration 
to  her  mother  and  brother ;  she  was  opposed  by  Lopes  da  Rosa 
and  another  sister,  both  which  lived  at  Bahia  in  die  Brazils.  Ad- 
ministration was  decreed  to  Mary  de  Pinna,  who  was  a  feme  coverte, 
she  was  sworn  administratrix,  and  the  administration  decreed  un- 
der seal ;  l^lr.  Lanes,  proctor  for  Lopez  da  Rosa  &c.,  appealed, 
and  now  in  the  Delegates  Mr.  Holnar  appeared  for  De  Pinna,  the 
husband,  and  would  have  appeared  for  Mary  de  Pinna  the  wife 
also,  but  she  having  altered  her  mind,  gave  a  special  proxy  to  Mr. 
Cheslyn  to  renounce  her  right  to  the  said  administration,  and 
give  an  affirmative  issue  to  the  libel  of  appeal. 

The  question  was,  whether  this  proxy  could  now  be  admitted ; 
it  was  insisted  that  it  could  not,  for  the  administration  having 
been  decreed,  there  was  ^jus  acquisitum  to  the  husband,  and  the 
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Prbrooatitb 

COI^RT. 


Lady  Viscountess  Mayo  against  Brown,      -wnity^', 

.    JaDe2l. 

Gertrude  Aylmer,  alias  Brown,  died  28th  De-  i««gitiniaoj  m 
cember  1729,  intestate ;  left  Stephen  Brown,  Esq.  u4r/3i".h. 
her  reputed  husband,  and  Catherine  Aylmer,  now  ^  "  *•  ^^7 
Lady  Mayo,  her  reputed  lawful  daughter  by  Whit-  ptrtjtbeb«f- 
gift  Aylmer,  Esq.  her  first  husband ;    deceased  pr^^g  i^ 
died  at  Bordeaux  in  France,  but  left  considerable 
effects  in  Jamaica.     Lord  Mayo  took  administra- 
tion to  deceased  at  Jamaica  (it  being  the  course 
there  to  grant  it  to  the  husband,)  in  right  of  his 
wife,  as  deceased's  lawful  daughter.     Brown  Uke- 
wise  took  administration  to  deceased  as  his  lawful 
wife. here  in  the  Prerogative  Court,  in  October 
1732.     After  long  litigation  in  Chancery  between 
Brown  and  Lady    Mayo  concerning  her  father 
and  mother's  estate,  she  alleged  in  the  Prerogative 
Court  that  Brown  was  not  lawful  husband  of  Ger- 
trude, the  deceased,  and  took  out  citation  against  him 
to  bring  in  his  administration  and  shew  cause  why  it 
should  not  be  revoked  and  administration  granted 
to  her,  as  daughter  to  deceased.     Brown  appear- 
ed and  denied  Lady  Mayo  to  be  deceased's  legiti- 


wife  could  not  now  renounce  in  prejudice  to  her  husband ;  and  to 
shew  that  a  wife  who  has  the  interest  immediately  in  her,  shall 
not  by  her  act  prejudice  her  husband,  Dr.  Andrew  cited  the 
cases  of  Jacobs  v.  Flutter  in  the  Arches  1719,  of  Lilley  v.  Bevoir 
Prerog.  1719^  and  also  of  GibbsY,  DaviSy  and  of  Silvester  ▼.  Gee, 
both  in  the  Prerogative. 

In  the  present  case  the  Court  was  of  opinion  the  wife  could 
not  renounce  and  give  an  affirmative  issue*  in  opposition  to  her 
husband,  and  therefore  would  not  admit  her  proxy  for  that  pur- 
pose.— MSS.  Note  Books  of  Sir  Oeorge  Lee. 
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pabrooatitb  mate  daughter.      She  propounded  her  interest, 
°"'      and  alleged  that  Gertrude  Brown  many  years  since 

Tn»«*J  Jj™»  married  Whitgift  Aylmer,  and  had  issue  of  that 
marriage  Catherine,  now  Lady  Mayo,  the  party, 
but  did  not  fix  the  factum  of  their  marriage,  nor  the 
year  in  which  it  took  place,  nor  the  year  in  which 
she  herself  was  bom,  but  pleaded  her  father's  will, 
dated  13th  June  1719,in  which  he  gives  the  residue 
of  his  estate  to  Catherine  Aylmer,  his  only  daughter, 
and  appoints  her  mother  guardian,  and  his  codicil 
dated  in  August  1720,  when  he  again  mentions  her 
as  his  daughter,  a  deed  dated  16th  November  1720, 
wherein  Gertrude,  the  deceased,  after  she  became 
a  widow,  made  a  settlement  on  her  daughter 
Catherine;  and  also  pleaded  letters  and  other 
papers  signed  by  Brown,  wherein  he  had  mention- 
ed Lady  Mayo  as  legitimate,  and  called  her  his 
daughter-in-law.  Lady  Mayo  in  her  minority 
married  Mark  Hamilton,  in  the  warrant  for  the 
licence  she  was  described  as  the  lawful  and  natural 
daughter  of  Gertrude  Brown,  formerly  Aylmet, 
and  her  mother  signed  and  swore  to  that  warrant, 
and  Mr.  Brown  joined  in  the  bond  on  obtaining  the 
licence.  Lady  Mayo  further  proved  by  witnesses 
that  Whitgift  and  Gertrude  Aylmer  had  constantly 
and  uninterruptedly  owned  her  from  1714  to  their 
respective  deaths  as  their  lawful  child,  and  that 
she  had  always  been  reputed  legitimate, ;  this  was 
the  substance  of  her  evidence.  On  the  other  hand 
Brown  admitted  that  Whitgift  and  Gertrude  were 
lawful  husband  and  wife,  but  alleged  that  Lady 
Mayo  was  bom  in  1711,  and  that  her  father  and 
mother  were  not  married  together  till  1712.  The 
only  proof  he  attempted  to  make  of  these  facts  was 
as  follows ;  One  witness  swore  that  in  1711, 1712, 
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and   1713  Gertrude  lived  with  Whitgift^  as  hit  p«i«oo«wii 

servant  and  owned  herself  to  be  sd ;  and  another      1 

witness  swore  that  he  dined  with    Whitgift  the  '^f^^''^ 
beginning  of  1712,  when  Gertrude  sitting  at  the 
head  of  Whitgift's  table,  he  took  her  for  his  wife 
but  Whitgift  told  him  she  was  a  lady  he  had  a 
great  regard  for,  but  that  she  was  not  his  wife,  and 
that  he  had  no  wife ;  other  witnesses  swore  that 
her  mother  always  declared  her  to  be  of  such  an 
age  as  would  bring  her  birth  to  the  year  171 1» 
particularly  in  the  marriage  licence  in  1727,  she 
was  described  as  Upwards  of  sixteen ;  but  most  of 
his  witnesses  said  Uiey  always  esteemed  her  to  be 
legitimate,  and  there  was  no  sort  of  proof  that  Ger- 
trude was  reputed  to  be  Whitgift's  mistress,  or  any 
imputation  whatever  upon  her  character,  save  what 
arose  from  the  supposition  that  this  daughter  was 
borb  before  marriage .  He  further  pleaded  an  answer 
of  Lady  Mayo  in  Chancery,  in  which  she  said  she 
was  nine  years  old  in  1720,  when  her  father  died ;  he 
likewise  pleaded  an  entry  on  a  loose  piece  of  paper 
of  the  birth  of  Catherine,  said  to  be  written  by  her 
mother  and  to  be  found  in  her  trunk  by  Brown 
after  her  death ;  the  only  proof  of  this  paper  was  by 
a  maid-servant,  who  had  lived  with  Gertrude  only 
three  months,  who  swore  she  believed  it  to  be  her 
handwriting  but  no  proof  of  the  finding  it  or  of  its 
ever  having  been  shewn  to  any  body  by  Brown, 
or  spoken  of.     This  entry  said  that  Catherine  was 
born  on  13th  August  1711 ;   but  there  was  good 
reason  to  suspect  this  paper,  and  there  was  not  a 
syllaMe  of  proof  that  Whitgift  and  Gertrude  were 
married  in  1712  and  not  before,  and  consequently, 
if  it  had  been  clearly  proved  that  Lady  Mayo  was 
bom  in  1711,  it  would  not  have  followed  that  she 
was  illegitimate;  and  therefore,  upon  the  admission 
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Trinity  Tom 
Iwoai. 


pbeaooative  that  her  father  and  mother  were  lawfully  married 
together,  and  the  full  proof  that  they  constantly 
owned  her  for  their  legitimate  child,  and  from  the 
general  reputation  of  her  legitimacy  from  her  in- 
fancy to  the  commencement  of  this  cause,  I  pro- 
nounced for  Lady  Mayo's  interest,  notwithstanding 
there  was  no  actual  proof  of  the  marriage  of  her 
father  and  mother,  or  of  the  time  of  her  birth,  and 
condemned  Brown  in  costs.  His  proctor  appealed 
ad  statim. 


N.  B.  I  was  of  opinion  that  the  full  proof  Lady 
Mayo  had  made  of  her  being  reputed  to  be  legiti- 
mate, and  of  the  constant  owning  of  her  as  such  by 
her  father  and  mother,  threw  the  proof  on  Brown 
that  she  was  not  legitimate,  and  obliged  him  to 
shew  she  was  bom  before  her  parents'  marriage,  by 
shewing  the  precise  time  of  her  birth,  and  of  their 
marriage  subsequent  to  it. 


4thSeMioD     Stote    ugainst  Thomas  Ttndall,    Esq.   the 
^"joM  80?"'  King's  Proctor. 


If  A  perioB  diet 
iatetUte,  tnd 
wilhoQt  leaviBg 
any  sort  ofrela* 
tioM  IB  blood* 
•dmiDistnitioii 
if  gnnted  to  tho 
DomiiMO  of  the 
crowOfbot  tho 
moft  remote  re- 
latioQ  defeats 
the  kiDg'a  title. 


{Upon  Admission  of  an  Allegation.) 

Dr.  Simpson  for  Stote. — The  Honorable  Dorothy 
Windsor,  widow,  died  in  January  1 757,  aged  84, 
intestate ;  left  Richard  Stote,  Esq.  her  cousin  and 
next  of  kin;  he  applied  as  such  for  administration, 
and  was  sworn  administrator;  but  the  King's 
proctor  entered  caveat  and  denied  our  interest. 
The  deceased  was  daughter  of  Sir  Richard  Stote,  of 
Stote  Hale  in  Northumberland,  seijeant  at  law. 
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who  left  a  son,   Bertram,  and  three  daughters,  p»w»oa«ti 


Margaret,  Frances,  and  Dorothy,  the  deceased  in 
this  cause.  Bertram  died  a  bachelor  at  New-  "'"jS^^' 
castle  in  1707,  Margaret  married  the  Rev.  Mr. 
Tonge,  and  Frances  married  Mr.  Shipper,  and 
both  died  many  years  ago  without  issue.  Dorothy 
married  the  honourable  Dixey  Windsor,  Esq.  and 
she  also  died  without  issue ;  she  lived,  for  many 
years  before  and  to  her  death,  in  and  about  Lon- 
don. Richard  Stote,  the  party,  is  son  of  Robert 
and  Ann  Stote,  of  Northumberland ;  Robert  died 
in  1705,  but  in  his  life-time  was  very  intimate  with 
Bertram  Stote  and  his  sisters,  and  they  always 
owned  him  as  their  cousin  and  nearest  relation. 
We  have  not  set  forth  a  common  ancestor  in  our 
allegation,  nor  have  pleaded  in  what  degree  of 
cousin  we  stood  related  to  deceased,  but  rest  our 
case  in  this  plea  solely  upon  mutual  ownings ;  for 
against  the  crown  we  have  nothing  to  do  but  to 
shew  a  general  relationship,  because  the  crown 
has  no  colour  of  interest  if  the  deceased  left  any 
relation,  however  remote ;  and  indeed  the  crown 
has  not  a  legal  interest  to  claim  the  personal  estate 
even  if  the  deceased  had  left  no  relation,  for  then 
the  personal  estate  would  be  in  the  ordinary ;  for 
before  statute  13  Edw.  1 .  c.  19.  (a)  the  ordinary  took 
the  personal  estate  to  dispose  of  it  to  pious  uses, 
and  that  statute  only  subjected  it  to  the  deceased's 
creditors.  31  Edw.  3.  chap.  11.  directs  admi- 
nistration to  be  granted  to  the  next  friend  to  de- 
ceased. 21  H.  8.  ch.  5.  gives  administration  to 
the  widow  or  next  of  kin  to  deceased ;  but  if  there 
is  no  widow  or  next  of  kin,  the  statute  of  distribu- 
tion, 22  &  23  Car.  2.  ch.  10.  cannot  take  place, 
and  then  the  personal  estate  remains  in  the  ordi- 

(a)  Vide  1  PhiU.  p.  12.  notes. 
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''^SS*****'  nary,  as  it  did  before  any  of  those  statutes. 
1      Judges  of  late  have  chosen  to  grant  administration 

^.mIT"'  *^  ^  nominee  of  the  crown,  rather  than  keep  the 
personal  estate  in  their  own  hands,  to  subject 
themselves  to  actions.  No  office  has  been  found, 
nor  can  be  of  personal  estate,  to  vest  a  right  in  the 
crown.  Where  a  dispute  has  been  between  a 
nominee  of  the  crown  and  a  creditor,  (neither  of 
which  has  a  legal  title  to  administration)  it  has 
been  granted  to  the  king's  nominee,  as  being  ge* 
nerally  the  more  worthy  and  responsible  person. 
The  nomination  by  the  crown  is  only  a  recom- 
mendation«  Salk.  37.  Ma$ming  and  Knapp,  A.B. 
nominee  of  the  crown  prayed  administration,  C. 
entered  caveat  and  gave  him  a  vexatious  opposition, 
for  which  A.  B.  brought  an  action  for  damages 
*  against  0.  Lord  C.  J«  Holt  held,  the  action  would 
not  lie,  for  the  granting  of  administration  to  the 
nominee  of  the  crown  was  rather  a  matter  of  favour 
than  of  right. 

Dr.  Hajfy  for  the  crown,  opposed  the  allegation, 
as  being  so  general  that  it  set  forth  no  relation- 
ship or  pedigree  at  all,  and  therefore  concluded 
nothing. 

Judgment — Sir  Georoe  Lee. 
I  mentioned  the  case  of  Sir  Thomas  Colby  in  the 
Prerogative,  who  was  supposed  to  have  been  a 
bastard,  and  consequently  as  he  died  a  bachelor, 
could  have  no  relations :  there  the  crown  inter- 
posed, but  it  appeared  that  l^e  was  legitimate  and 
had  relations ;  and  I  took  it  now  to  be  a  settled 
point,  that  if  a  man  died  without  having  any  sort 
of  relations  in  blood,  administration  should  be 
granted  to  the  king's  nominee ;   but  as  the  moit 
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remote  relation  would  defeat  the  king's  title,  I  was  p»i»o«*TiTt 

^  Court. 


of  opinion  this  allegation  ought  to  be  admitted  as 
against  the  king's  nominee,  though  it  did  not  set  '^'^  J;~' 
forth  any  pedigree,   but  rested  only  on  mutual 
ownings  and  general  reputation  of  relationship. 

N.  B.  Mr.  Stote  not  having  pleaded  a  pedigree, 
but  having  rested  his  title  upon  reputation  and 
owning  of  a  relationship  between  his  family  and 
the  deceased's,  I,  on  the  1  st  session  Trinity  Term, 
24th  May  1758,  admitted  an  allegation  on  behalf  of 
the  crown,  pl^iiding  in  contradiction  that  the  de- 
ceased's and  the  claimant's  families  never  did  visit, 
or  own  each  other  as  relations,  and  also  pleading, 
that  both  the  deceased  and  the  claimant  had  de- 
clared they  knew  of  no  relationship  between 
them. 


Martin  against  Rolinson*  jomso. 

Dr.  B€tt€su>arth  for  RoHnson. — John  Peterson,  Aomeariayd 
alias  Pitts,  mariner  in  the  St.  George  Indiaman,  « nattrni  wit. 
made  his  will  6th  September  1747,  and  appointed  ^'~^" 
Mary  and  Erasmus  Rolinson  his  executors ;  it  is  said 
he  msde  another  will  dated  10th  January  1749,  and 
appointed  Swain  Martin  sole  executor*     In  June 
1751,  Mary  Rolinson,  with  consent  of  Martin, 
proved  the  first  will,  and  with  his  privity  and  in 
his   presence    received    deceased's    wages,    viz. 
twenty-four  pounds,   at  the  India  House;    and 
first  deducting  what  deceased  owed  her,  paid  the 
surplus  to  Martin  and  took  his  receipt  for  the 
same;   afterwards  he  cited  her  to  bring  in  her 
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pmuoqatitb  probate,  &c.  and  shew  cause  why  probate  should 
1     not  be  granted  to  him  of  the  latter  will.     Cbeslyn, 

^^jb2L mT"'  ^^^  proctor,  propounded  the  last  will ;  in  February 
1766,  we  pleaded  the  above  facts;  on  12th  May 
1 756,  Cheslyn  was  assigned  to  give  answers  to  our 
plea,  which  assignation  was  continued  from  court- 
day  to  court-day  to  the  1st  March  1767.  On  the 
4th  May  1767,  Smith,  her  proctor,  was  assigned  to 
prove.  Herbert  Hanson  who  attested  the  receipt, 
and  is  a  very  material  witness  for  us,  is  gone  on  a 
voyage  to  North  America,  of  which  fact  we  have 
an  affidavit,  and  therefore  pray  the  term  probatory 
may  be  continued  till  he  returns  home. 

Affidavit  read. 

Judgment  —  Sir  George  Lee. 
I  said  it  was  a  common  case  in  the  Admiralty 
Court  to  delay  a  cause  till  a  material  witness  came 
home,  and  had  often  been  done  in  this  court, — that 
the  delay  in  this  cause  had  arisen  from  Gheslyn's 
client,  who  had  not  given  in  his  answers  till  last 
term, — and  as  this  was  a  trifling  cause,  carried  on 
only  with  respect  to  costs,  which  originally  could 
be  but  very  little,  but  would  become  large  by  this 
suit,  I  would  give  time,  if  there  was  no  other 
reason  for  it  but  to  allow  opportunity  to  the  parties 
to  agree ;  I  therefore  continued  Smith's  term  pro- 
batory, to  the  1st  session  of  next  Michaelmas 
Term. 
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Pbbrooativb 
Court. 


Roberts  against  Roberts. 


Trinity  T«nB, 
June  tO. 


Dr.  Bettesworth  for  Thomas  Roberts. — Thomas  a  ooBtingeDt 
Roberts,  uncle  to  my  client,  died  13th  March  1766;  S»V"»Sia. 
by  his  will  he  gave  to  my  client  a  legacy  of  100/.  JJJ|J,^?,**eiIto)y 
to  be  paid  when  he  arrived  at  the  age  of  26  years ;  •^  ^  •>*▼«  »•- 
all  the  residue  of  his  estates  he  bequeathed  to  uei. 
William  Johnson   and  William   Newell,   or  the  of«iTOM*th? 
survivor  of  them  and  the  executors  or  administra-  court  orfem  an 

iBTentorj  «s 

tors  of  such  survivors,  upon  trust  to  sell  his  effects  ^^fi^> 
and  lay  out  the  money  on  securities  and  pay  the 
interest  to  his  daughter,  Sarah  Roberts,  in  case 
she  married  with  consent  of  her  trustees,  and  her 
receipts,  notwithstanding  her  coverture,  to  be  a 
sufficient  discharge,  and  in  case  she  should  die 
leaving  a  husband,  then  to  pay  the  interest  to  the 
husband  and  her  children  by  him  in  such  shares 
as  the  surviving  trustee  shall  think  fit,  and  after 
such  husband's  death  to  pay  the  interest  for  main- 
tenance of  the  children,  and  the  principal  to  be 
paid  them  share  and  share  alike  at  their  respective 
ages  of  21  years ;  but  in  case  his  daughter  should 
marry  with  consent  and  have  children  who  should 
die  minors  without  issue,  then  the  said  trustees  or 
the  survivor  of  them  to  pay  one  moiety  of  the  residue 
to  Catherine  Roberts,  his  the  testator's  sister, 
and  the  other  moiety  to  his  nephew  Thomas 
Roberts ;  and  he  made  Johnson  and  Newell  execu- 
tors, who  have  renounced  probate  as  executors 
and  administration  cu7n  testamento  as  residuary 
trustees.  Sarah  Roberts,  the  daughter  and  resi- 
duary legatee  for  life,  being  under  21  years  of  age, 
chose  the  said  William  Johnson  for  her  guardian 
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pkr«o#ativp  jn  June  1755,  and  he  then  took  administration 
cum  testamento  as  guardian  for  her  use  till  she 

^Tn^sSr'  should  arrive  at  the  age  of  21.  On  the  22nd 
February  1757,  caveat  was  entered  for  Thomas 
Roberts,  who  is  arrived  at  the  age  of  22.  Sarah 
soon  after  came  of  age,  and  the  administration  to 
Johnson  expired  ;  the  said  caveat  was  warned  for 
24th  March  1757.  Cheslyn  appeared  for  Sarah 
Roberts,  who  is  now  married,  and  prayed  admi- 
nistration cum  testamento.  Fanshaw  appeared  for 
Thomas  Roberts  and  prayed  an  inventory  or  com- 
mission of  appraisement,  and  notice  of  the  security, 
befote  administration  should  be  granted  to  the 
daughter.  Cheslyn  confessed  Thomas  to  be  a 
nephew  to  the  deceased  and  a  legatee  in  his  will, 
aiid  also  one  of  the  substituted  residuary  legatees, 
and  offered  to  bring  the  legacy  of  100/.  into  court  to 
be  lodged  in  the  name  of  the  register  and  the  said 
Thomas,  in  the  fimds,  till  said  Thomas  should 
arrive  at  the  age  of  25  years  and  be  capable  of 
receiving  it,  but  denied  he  had  any  interest  to  pray 
an  iaventory  or  commission  of  appraisement  and 
notice  of  the  security,  before  administration  should 
pass  the  seal.  The  question  is,  whether  he  has 
sufficient  interest  for  the  purposes  aforesaid. 

Judgment — Sir  George  Lee. 
I  was  of  opinion  his  interest  in  the  residue, 
though  it  was  contingent,  was  sufficient  to  en- 
title him  to  an  inventory  and  to  notice  of  the  se- 
curity; as  the  estate  was  now  come  into  the  hands 
of  the  daughter  (contrary  to  the  intention  of  the 
testator)  who  had  only  an  interest  in  it  for  life, 
the  Court  of  Chancery  would  decree  a  full  dis- 
covery,  and  would  oblige  her  to  give  security, 
and  this  Court  has  usually  ordered  inventories 
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er  officio  m  the  case  of  minors ;  I  therefore  or-  pftBUMAnvt 

dered  an  inventory  and  notice  of  the  sureties  for      ^'"^*' 
the  benefit  of  those  who  might  have  interest  in  Moity  tem, 
the  estate  after  the  daughter,  but  refused  a  com-       '°^ 
mission  of  appraisement. 


Pickering  and  Towers  against  Towers.       Triri?*T^ 

Jolj  6. 

Dr.  Hay  for  William  Pickering  and  James  ^"^"p: 
Towers. — Samuel  Towers,  Esq.  deceased,  made  ing  to  the  tenor 
his  will  wrote  vnth  his  own  hand,  dated   16th     wLeVer 
September  1752,   attested  by  three  witnesses;  tTxlI^ 
gave  his  estate  at  Paddington  to  his  son  James,  J^*J^^*' ^' 
and  his  estate  at  the  Seven  Dials  to  his  sons-in-  every  thing  to 
law  William  and  John  Pickering  who  married  his  ^wn  o^L- 
daughters,  and  3000/.  to  each  of  them ;  to  his  '*^**'" 
eldest  son  George  2000/.,  and  3000/.  to  his  chil- 
dren, and  to  his  daughter,  William  Pickering^s 
wife,  1000/. ;  and  left  divers  other  legacies  to  his 
children,    grandchildren,   and  friends,   some   of 
vdiich  were  given  over  in  case  the  legatees  died 
without  issue  and  minors ;  left  George  and  James 
Towers  his  sons,  and  Elizabeth  the  wife  of  Wil- 
liam Pickering  his  daughter,  and  grandchildren 
by  his  daughter  Mary,  deceased,  who  was  the 
wife  of  John  Pickering ;  he  did  not  bequeath  the 
residue  or  expressly  name    executors,   but  we 
say  he  made  William  Pickering,  James  Towers, 
and  John  Pickering  executors  by  the  tenor  of 
the  will  in  these  words  :    "  /  appoint  William 
Pickering,  James  Towers,  and  John  Pickering  to 
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PRnoQATiTB  receive  and  pay  the  contents  abovementioned"    He 
: \      says  nothing  of  his  debts,  &c.,  but  his  will  con- 

i>b^u*Tm  *^^°*  ^^^y  devises  of  real  and  personal  legacies, 
jai/  6.  '  which  he  directs  shall  be  paid  within  two  months 
after  his  death.  John  Pickering  is  dead,  but 
made  his  will  and  appointed  his  said  brother  Wil- 
liam Pickering  testamentary  guardian  of  his  chil- 
dren ;  many  testamentary  papers  were  brought 
into  court  upon  affidavits  of  scripts  and  scrolls, 
in  some  of  which  William  Pickering  and  James 
Towers  were  named  executors ;  George  Towers, 
the  eldest  son,  prays  that  administration  cum  tes- 
tamento  may  be  granted  to  him  solely,  or  to  him, 
William  Pickering,  and  James  Towers  jointly. 
We  pray  probate  to  William  Pickering  and  James 
Towers ;  but  if  the  court  should  be  of  opinion 
they  are  not  constituted  executors  by  the  tenor 
of  the  will,  then  we  pray  that  administration  cum 
testamento  may  be  granted  to  James  Towers  and 
Elizabeth  the  wife  of  William  Pickering,  to  which 
William,  as  guardian  to  John's  children  (who  are 
entitled  to  distribution  of  the  undivided  residue), 
consents,  and  who  therefore  have  three  interests 
against  one.  The  first  question  is,  whether  Wil- 
liam Pickering  and  James  Towers  are  not  exe- 
cutors by  the  tenor  of  the  will  under  the  words 
abovementioned  ?  Testator  says  nothing  of  pay* 
ing  his  debts,  but  they  must  receive  the  whole 
and  pay  the  debts  before  they  can  pay  the  lega- 
cies. Godolph.  Orp.  Leg.  part  2.  c.  6.  p.  82. 
nu.  3.  Although  no  executor,  by  the  word  exe- 
cutor, is  expressly  in  the  will  nominated  or  ap- 
pointed, yet  if  any  other  words  or  circumlocutions 
equivalent  to  the  function  of  an  executor,  or  to 
the  charge  and  office  which  in  any  part  pertains 
to  an  executor,  be  recommended  or  committed  to 
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any  one  or  more,  it  shall  amount  to  as  much  as  p«b«ooatitb 

the  ordaining  or  constituting  him  or  them  exe-     i 

cutors  by  the  very  word  executor.  wniu  tJ™' 

Jal  jT  6. 

Dr.  Betteswortk  same  side. —  They  must  collect 
in  the  effects  to  pay  the  legacies  which  is  the 
act  of  an  executor.  The  words  of  appointment 
which  are  in  question  are  the  last  words  of  the 
will,  and  added  after  the  date,  and  must  be  pre- 
sumed to  have  been  inserted  by  the  testator  upon 
reading  over  the  will  and  finding  he  had  omitted 
to  appoint  any  person  to  administer  his  estate. 

Dr.  Simpson  for  Geoi^e  Towers.— We  have 
offered  immediate  distribution  and  undoubted  se- 
curity. The  legacies  to  the  children  are  given 
over  if  they  die  minors,  and  therefore  the  appoint- 
ment was  only  intended  to  secure  the  legacies  in 
trust.  The  same  persons  ought  not  to  be  adminis- 
trators and  trustees ;  administrators  are  more 
favourable  than  executors  in  consideration  of  law, 
because  the  first  give  security.  George  is  the 
eldest  son,  and  his  legacy  is  not  contingent  as  the 
others  are,  but  is  absolute  and  therefore  he  has  a 
more  beneficial  interest  than  they. 

Dr.  Smallbroke  same  side. — The  words  of  the 
appointment  create  a  trust  for  a  special  purpose,  not 
a  general  executorship.  The  undevised  residue 
amounts  to  10,000/.  and  no  power  is  given  to  them 
over  that. 

Judgment —  Sir  George  Lee. 
I  was  of  opinion  that  William  Pickering  and 
James  Towers,  under  the  words  above  stated,  were 
executors  according  to  the  tenor  of  the  will ;  for 

dd2 
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^*cooa*^*^*  they  could  not  receive  and  pay  the  legacies  without 
1     collecting  in  the  effects.    No  one  can  assent  to  a 

•wiuj  tIST,  l^&^cy  ^^^  ^^  ^^^^  ^^  ^^  management  of  the  es- 
j»ij  a.  '  tate,  because  legacies  cannot  be  paid  till  after  the 
debts^  and  he  only  who  has  the  management  of  the 
estate  knows  whether  the  assets  are  sufficient.  If 
the  legatees  were  to  sue  in  the  Arches  for  their 
legacies  they  must  sue  the  testator's  representatiye> 
and  I  must  decree  him  to  pay  the  legacy  to  the 
legatee,  which  would  totally  defeat  the  supposed 
trust.  Whoever  gives  a  power  must  be  presumed 
to  intend  to  give  everything  necessary  to  make  that 
power  effectual ;  but  upon  supposition  that  these 
gentlemen  are  only  trustees,  they  can  do  nothing 
pursuant  to  any  power  conveyed  to  them  by  the 
will  till  they  have  had  a  decree  in  Chancery  against 
the  representative  of  the  testator  to  pay  the  several 
legacies  to  them ;  now  it  cannot  be  supposed  that 
any  testat(Mr  in  his  senses  would  impose  a  burthen* 
some  trust  upon  his  friends^  and  at  the  same  time 
intend  they  should  first  go  through  a  Chancery  suit 
to  put  them  in  a  condition  to  execute  that  trust :  to 
avoid  such  an  absurdity,  I  must  suppose  he  intended 
by  the  words  abovementioned  to  give  them  the  ge^ 
neral  management  of  his  personal  estate,  and  there* 
fore  I  decreed  probate  to  William  Pickering  and 
James  Towers,  as  executors,  according  to  the  tenor 
of  the  will ;  and  if  I  had  not  thought  the  words  suffi- 
cient to  amount  to  a  constitution  of  executors,  I 
should  have  granted  the  administration  cum  testa^ 
mento  to  James  Towers  and  Elizabeth  Pickerings 
not  only  because  they  had  a  majority  of  interests, 
but  also  because  that  would  the  most  effectually 
have  carried  the  intention  of  the  testator  into 
execution. 
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PmESOOATIfB 

OOORT. 


Stote  against  Thomas  Ttkdall,  Esq.  the        emMD^ 


Kinjr's  Proctor.  Trinity  Term, 

^  July  28. 

Mrs.  Windsor  died  intestate,  leaving  no  near  iDuiipt6r«ft 
relations  ;  the  crown  insisting  she  left  no  relations  who  h  J  ^ll 
at  all,  claimed  her  estate.     Mr.  Stote  appeared,  Me^^jJ^Jj^n" 
and  alleged  he  was  her  cousin,  and  prayed  admi-  *»« » ^^^^  * 
nistration;  Mr.  Tyndall  denied  his  interest;    he  eflrecu. 
gave  an  allegation  pleading  ownings  between  his  gjot^UJi""" 
family  and  deceased's  of  relationship,  but  set  forth  5JJ^„*"* Jf" 
no  common  ancestor.     I  admitted  the  allegation  feraooetoan 
for  reasons  stated  before,  and  now  this  day  Stote   "^*"  ^'^' 
prayed  a  commission  of  inspecticm  and  appraise- 
ment, which  Tyndall  opposed. 

Judgment  —  Sie  George  Lee. 
I  wa3  of  opinion,  as  his  allegation  wa$  admitted, 
Stote  had  a  right  to  a  constat  of  the  estate ;  that  it 
would  be  for  the  benefit  of  whoever  should  here- 
after have  a  title  to  the  estate ;  that  I  could  not 
decree  an  inventory,  because  the  king's  proctor  not 
bein^  in  possession  of  the  effects  could  not  give 
one,  but  a  commission  of  appraisement  might  be 
ex^uted  whoever  was  possessed  of  the  effects ; 
ajad  therefore  I  decreed  a  commission  of  appraise- 
ment to  be  executed  in  the  common  course,  but 
did  opt  decree  a  particular  commission  oi  in- 
spection. 
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cy«t»»y.        Machin  and  Ttndall  agahist  Grtndow 

and  Others. 

When  a  per*  John  Pickering  died  suddenly  on  the  7th  August 
Zl'SJllu-  1765,  made  a  will  dated  17th  December  1764, 
not  been  exe.    appointed  Auu  Machiu,    Thomas  Tyndall,  and 

tohuinteDtione, Emily,  execujtors,  left  a  legacy  often  pounds 

^uiou^beel-  to  Johu  Griudou;  the  will  is  not  controverted,  it 
iiUedtopro.     jg  j^jy  executed  and  witnessed,  but  deceased 

^^iM^l  having  an  intention  to  alter  his  will,  sent  for  Emily, 
testameotaiy  ouc  of  his  exccutofs,  and  dcsifcd  him  to  draw  a 
IB  the  oMtodj  codicil ;  one  was  drawn  and  carried  to  deceased, 
^T^^!^niS!hi  ^^  r^^^  ^t>  disapproved  several  clauses  in  it,  said 
•^Jj^  *'i"  ^^  ^^  ^^*  agreeable  to  his  instructions,  and  de- 
ooBtro'Terted  clarcd  then  and  the  next  day  that  he  would  not 
hlnd-writiiig.     sign  it,  but  as  he  was  going  to  St.  Alban's  he 

would  carry  that  and  his  will  with  him,  and  would 
have  it  altered  when  he  came  back ;  but  he  never 
did  any  thing  towards  finishing  it :  in  this  codicil 
he  gave  a  legacy  of  ninety  pounds  to  John 
Grindon  in  addition  to  the  ten  pounds  left  him 
by  the  will ;  this  unexecuted  paper  John  Grindon 
propounded,  and  also  another  paper  in  these  words  : 
' '  July  23, 1 766 — Over  and  above  the  money  I  shall 
lend  Mrs.  Cole  that  I  have  given  my  kinsman  John 
Grindon^  I  do  hereby  give  him  six  hundred  pounds 
now  in  the  hands  of  my  lawyer;  I  intend  to  make  it 
a  thousand  to  put  out  at  Noman's  land. 

*'  John  Pickering.*' 
On  26th  June  1755,  deceased  went  to  St. 
Alban's,  and  lodged  at  Grindon's  house,  where 
he  staid  till  29th  July  following,  and  carried 
with  him  his  will  and  the  draft  of  the  codicil, 
dated  24th  June  1766,  which  he  brought  back 
with  him. 


ECCLESIASTICAL  COURTS;  1767.  407 

•  Grindon  pleaded  that  he  found  the  codicil  dated  PtimooAfiv* 

23rd  July  1755  in  a  drawer  in  the  well  of  a     1 

bureau  which  stood  in  the  room  in  his  house^  ^Jir*^^' 
wherein  deceased  lay  while  he  lodged  with  him 
at  St.  Alban's,  the  key  of  which  bureau  deceased 
delivered  to  him  when  he  went  to  London  on 
29th  July ;  that  he  found  it  in  said  bureau  on  28th 
August  1755/ when  he  was  alone,  and  that  the 
whole  body  thereof  and  the  signing  was  deceased's 
hand-writing ;  he  further  pleaded  that  deceased 
had  great  affection  for  him,  and  had  declared 
about  that  time  that  he  would  do  well  for  him. 
As  to  the  finding,  no  proof  thereof  was  attempted, 
but  there  was  some  evidence  that  the  deceased 
had  a  regard  for  him.  One  William  Smith  swore 
that  in  discourse  with  deceased  on  the  17th  July 
1755,  he  said  to  deceased,  **  I  hope  you  will  do 
something  for  Mr.  Grindon;"  deceased  replied, 
**  I  have  done  something,  and  will  do  more,  for 
I  am  fitting  up  a  room  in  his  house  and  intend  to 
come  here  when  I  have  settled  my  afiairs ;"  and 
Joseph  Hanley  swore  that  on  24th  July  1755,  de- 
ceased said  to  him,  **  I  have  done  something  for 
John  Grindon,  and  if  he  behaves  well  I  will  do 
more  for  him,  I  am  going  to  London  and  shall 
alter  my  will,  there  is  something  in  it  that  is  not 
quite  to  my  liking,  it  will  be  to  his  advantage  I 
assure  you."  To  prove  deceased's  hand^writing 
he  exhibited  several  letters  and  receipts,  which 
were  allowed  to  have  been  wrote  by  him,  and 
examined  four  witnesses :  George  Richards,  who 
believed  the  whole  was  wrote  by  deceased,  but 
confessed  he  had  never  seen  him  write  any  thing 
but  his  name ;  Thomas  Rogers  also  believed  it  was 
wholly  wrote  by  deceased,  but  said  that  he  had 
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'A^Anv<(  aaxB  seen  deceased  writ6  a  receipt,  aiid  he  was 
acquainted  in  some  manner  with  deceased's  hand* 


tmmmm 


^j^S^'  writing;  Maximilian  Qrindon,  brother  to  the. 
party,  said  he  was  well  acquainted  with  deceased's 
hand-writing,  and  believed  the  whole  codicil  was 
wrote  by  him ;  and  Phineas  Goates,  the  fouith. 
witness,  who  was  a  relation  of  the  deceased's, 
said  he  was  very  well  acquainted  with  deceased's 
manner  of  writing,  and  did  verily  believe  it  was 
not  wrote  by  deceased,  gave  several  reasons  Sex 
his  believing  it  was  not,  both  with  respect  to  the 
turn  of  the  letters  and  the  false  spellings  and  mis- 
takes. On  the  contrary,  the  same  Coates  was 
examined  by  the  executors,  who  deposed  the 
same  upon  his  second  examination,  and  was  sup- 
ported by  another  witness,  who  said  he  was  well 
acquainted  with  deceased's  manner  of  writing, 
and  verily  believed  this  codicil  was  not  wrote  by 
him. 

N.  B.  It  appeared  in  evidence  that  Qrindon, 
soon  after  deceased's  death,  wrote  to  his  brother 
to  send  him  all  the  leit^*^  he  had  from  deceased, 
and  to  get  as  many  from  other  people  as  he  eould^ 
and  that  his  brcrtl^r  accordingly  sent  him  several, 
which  were  exhibited,  and  there  was  a  great  simi- 
litude between  those  letters  and  the  codicil  prcn 
pounded. 

Judgment — Sir  George  Lee. 
Upon  this  evidence  I  pronounced  against  both 
the  codicils ;  against  the  first,  dated  24th  June 
1755,  because  the  deceased  had  expressly  declared 
it  was  not  agreeable  to  his  mind,  and  had  ex- 
pressly said  he  would  not  execute  it ;  and  I  was 
clearly  of  opinion  I  could  not  in  this  case  pro- 


ECCLESIASTICAL  COURTS;  1767.  40» 

AouQce  for  part  of  the  legacies  contained  in  it  (a«  ^"^JJJJ^ 

the  counsel  argued  I  might),  and  reject  those     . • 

clauses  which  the  witness  said  deceased  objected  ^^  £^' 
to ;  for  as  he  declared  it  was  not  drawn  agreeable 
to  his  instructions,  and  that  he  would  never  sign  it, 
there  might  be  other  parts  he  disliked  besides 
those  he  particularly  mentioned. 

Against  the  second  codicil,  dated  23rd  July 
1765,  because  it  was  not  supported  by  any  cir* 
cumstance  whatever ;  on  the  contrary  the  circum* 
stances  gave  suspicion  of  forgery :  his  declarations 
that  he  would  do  well  for  Grindon  referred  to  a 
future  settlement  he  intended  to  make  of  his 
affairs  when  he  came  to  town,  particularly  the  de- 
claration deposed  to  by  Hanley  on  24th  July,  the 
day  after  the  date  of  this  paper,  could  not  possibly 
refer  to  it,  but  on  the  contrary  referred  to  a  future 
act  to  be  done  by  him,  which  shews  he  knew 
nothing  of  this  paper ;  he  left  his  lodgings  at 
Grindon's  on  29th  July  without  intention  of  re- 
turning thither  again,  he  carried  his  things  away 
with  him,  and  particularly  his  will  and  the  other 
codicil.  Now  it  is  incredible  that  he  should  leave 
this  paper  behind  him  in  a  bureau,  the  key  of 
which  he  gave  up  to  Grindon;  and  if  deceased 
*  had  wrote  it  he  could  not  have  forgot  it,  because 
it  bears  date  but  six  days  before  he  left  Grindon's. 
Grindon's  solicitude  to  get  as  many  papers  of  the 
deceased*s  hand-writing  into  his  custody  as  he  could 
presently  after  the  deceased's  death,  gives  a  degree 
of  suspicion,  and  also  his  saying  nothing  of  it  at 
the  time,  it  is  pretended,  he  first  found  it ;  but  sup*^ 
posing  there  were  no  suspicions  at  all  of  any  indi- 
rect practice,  I  was  of  opinion  there  was  not  evi- 
dence enough  before  the  court  to  establish  this 
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CtTeat  JHj, 


'***»^Am«  paper,  for  it  stood  solely  upon  a  doubtful  proof 
of  hand  writing,  the  most  uncertain  species  of  proof. 
The  court  had  never  established  a  paper  not  found 
in  the  deceased  person's  custody,  nor  supported 
by  any  circumstance,  upon  a  controverted  evidence 
of  handwriting;  and  in  this  case  the  evidence  that 
it  was  not  Mr.  Pickering's  handwriting  is  as  strong 
as  the  evidence  that  it  was :  I  therefore  decreed 
probate  to  the  executors  of  the  will  alone,  but  did 
not  give  costs. 


ScpUaber  8. 


WoRTLEY  against  Mackenzie. 


Tbo  will  of  a 
laaatie  aot 
bronght  for- 
ward for  pro- 
bata. 


Elizabeth  Morgan,  deceased,  made  her  will 
30th  April  1734,  appointed  Bartholomew  Wortley, 
clerk,  her  executor  and  residuary  legatee ;  on  13th 
December  1734  she  made  a  codicil,  gave  divers  le- 
gacies therein  to  Caius  College  in  Cambridge.  In 
1742  she  lost  her  memory  and  became  insane,  and 
was  put  under  the  care  and  direction  of  Mr.  Tho- 
mas Ewens  of  Cambridge,  who  procured  her  to 
sign  a  will.'  On  4th  November  1742  George  Mac- 
kenzie and  his  wife,  who  was  the  deceased's  niece 
and  next  of  kin,  took  out  a  commission  of  lunacy 
against  her,  and  in  December  1742  the  Inquisition 
found  her  a  lunatic  for  eleven  months  preceding, 
which  extended  beyond  the  time  of  the  date  of 
Owen's  will,  and  therefore  the  Lord  Chancellor 
ordered  that  will  to  be  lodged  in  the  hands  of 
Master  Edwards.  Deceased  died  in  the  end  of 
1748 ;  caveats  were  entered  by  Wortley  the  exe- 
cutor, and  Mackenzie  the  niece ;  affidavits  of  scripts 
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giyen  in  by  both  particfs.  Mackenzie  annexed  to  P»«o«ATivt 
her  affidavit  the  will  of  30th  April  1734,  and  -^!!!l 
Wortley  annexed  to  his  affidavit  the  codicil  of  13th  gj^lbf/r 
December  1734.  Nothing  farther  was  done. 
Wortley,  executor  of  Morgan,  made  his  will  and 
died,  having  appointed  Sir  Thomas  Grooch  Bishop 
of  Ely,  and  Dr.  Barber  his  executors,  and  also 
made  a  codicil,  whereby  he  gave  the  residue  of  his 
effects  to  the  master  and  fellows  of  Caius  College. 
His  executors  proved  his  will  and  codicil,  and  the 
Bishop  is  since  dead ;  the  College  has  now  ap- 
pointed a  syndick  with  power  to  pray  that  admi- 
nistration with  Morgan  s  will  and  codicil,  made  in 
1734,  may  be  granted  to  Dr.  Barber  as  surviving 
executor  of  Wortley,  or  if  he  refuses  to  accept  it, 
that  it  maybe  granted  to  their  syndick,  who  how 
prayed,  and  I  decreed  accordingly,  citations 
against  Mrs.  Mackenzie  as  niece  and  next  of  kin 
to  Mrs.  Morgan,  and  against  Dr.  Barber  as  sur- 
viving executor  of  Wortley,  to  accept  or  refuse 
administration  cum  testamento  to  Morgan,  and  also 
against  Sir  Robert  Ladbroke,  who  is  executor  of 
Thomas  Ewens,  to  bring  in  and  prove  if  he  thinks 
proper  the  last  will  obtained  by  said  Ewens,  who 
is  since  dead. 


Snape  against  Webb  and  Others.  s«pteMbtr8. 

The  Hon.  William  Montague^  Esq*  deceased,  made  ^^"^^^ 
a  will  and  appointed  executors  in  trust  for  his  wife ;  mmm  om- 
they  renounced,  as  did  also  the  wife  and  the  prin-  I^SfJU 
cipal  specific  legatee.   James  Snape,  the  deceased's  Jj^JJJJJ^ 


Jouit 
with  iIm  d«MtMd  in  a  btokropt  ttUte,  gnaUd  to  tiM  erediton. 
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r^RitooATTTB  gentleman,  prayed  administration  cum  testanmto 
°'^^'      as  a  creditor,  and  made  oath  that  the  deceased 


Jf^'w*^*!'  was  indebted  to  him  Ihe  sum  of  161/,  12*.  8Jrf.  for 
wages,  board-wages,  and  money  laid  out  for  his 
use.  Several  other  creditors  were  before  the 
Court,  who  did  not  oppose  Snape's  having  the 
^  administration,  he  agreeing  to  sign  articles  to  pay 
pro  raid,  and  Mr.  Triggs,  a  creditor  by  bond  in 
200/.  consented  by  his  proctor  that  Snape  should 
have  the  administration,  but  no  proxy  for  that  pur- 
pose was  exhibited.  George  Williams,  Esq.  ap- 
peared by  his  proctor,  and  alleged  that  he  was  a 
joint  assignee  with  deceased  of  the  estate  of  Tho- 
mas Landy,  a  bankrupt,  and  that  deceased  had 
received  five  hundred  pounds  of  Landy's  effects, 
which  he  had  applied  to  his  own  use,  and  had  not 
accounted  with  him  or  any  of  Landy's  creditors 
for  the  same,  of  which  Williams  made  affidavit, 
and  prayed  administration  cum  testamento  to  de- 
ceased as  a  creditor  upon  the  footing  above  stated. 

Judgment  —  Sir  George  Lee. 
But  I  was  of  opinion  that  Williams,  as  a  joint 
assignee  with  deceased,  was  only  a  trustee  for 
Landy's  creditors,  and  would  have  his  remedy 
against  the  deceased's  Representative  in  equity,  but 
was  not  a  creditor  himself  to  the  deceased's  estate, 
and  therefore  since  no  creditor  of  a  superior  nature 
to  Snape  appeared  to  pray  the  administration  cum 
testamentOy  I  decreed  it  to  him,  giving  security  in 
1,200/.  (which  was  agreed  to  be  double  the  value  of 
deceased's  effects)  by  sureties  residing  in  England, 
and  give  notice  of  those  securities  to  the  other 
parties,  and  a  bond  to  pay  pro  raid  as  he  had  offer- 
ed to  do. 
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Pickering  and  Towers  against  Towers. 


CSODET. 


t«ft- 


OotoberA. 

Samuel  Towers,  Esq.  made  his  will,  and  Wil-  TheexpeniMof 
liam  Pickering,  who  married  his  daughter,  and  !!n>niMM«ou 
James  Towers,  his  younger  son,  executors,  accord-  JSnJt^rf  a* 
ing  to  the  tenor  of  his  will,  and  gave  his  eldest  son  JJJJ^*'' 
George  Towers  a  legacy  of  two  thousand  pounds, 
but  did  not  bequeath  the  residue.   George  Towers 
prayed  a  commission  of  appraisement,  which  the 
executors  did  not  oppose,  but  joined  in  the  com- 
mission.   They  afterwards  paid  George  his  legacy, 
and  now  (George  prayed  that  the  expences  of  the 
commission  of  appraisement  might  be  decreed  to 
be  paid  out  of  the  estate ;  the  executors  opposed 
it,  insisted  that  George  having  received  his  legacy, 
had  no  interest  in  the  estate,  for  that  the  undevised 
residue  vested  in  the  executors  notwithstanding 
they  had  legacies,  because  they  were  near  relations 
to  deceased,  and  that  an  appraisement  was  un- 
necessary, most  of  the  personal  estate  being  in  the 
i\inds. 

Judgment — Sir  George  Lee. 
The  question  concerning  the  distribution  of  the 
residue  not  being  before  ifne,  I  said  I  would  give 
no  opinion  upon  that,  further  than  that  George  had 
a  semblance  of  an  interest  with  respect  to  the 
residue,  that  at  the  time  the  commission  was  de- 
creed he  had  an  interest  as  a  specific  legatee,  the 
effect  of  which  could  not  be  taken  away  after  the 
expences  of  the  commission  had  accrued,  and  as 
the  executors  had  not  objected  to  granting  a  com- 
mission, but  had  joined  in  it,  I  was  clearly  of  opi* 
nion  the  expences  thereof  ought  to  go  out  of  the 
estate,  I  decreed  accordingly. 
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CATeatDftj,  LiNTHWAITE   OgaitlSt   GaLLOWAY. 
Olb  OotobMr. 

whm  OB  m-  John  Cook  made  his  will,  appointed  executors 

itittbcprM-  who  renounced,  left  legacies  to  his  wife,  and  real 

■liaistn^  estate  to  any  child  or  children  he  should  have, 

eimutummiQ  bcqucathcd  thc  residue  to  his  wife's  sister,  Mrs. 


to  the 

rMidaarj  It-  Liuthwalte,  and  to  his  own  sister,  Mrs*  Galloway ; 

foraflM  to  tbo  deceased  left  no  issue,  and  his  wife  died  after  him, 

S!r!!!!!!rti>^^  hut  without  taking  administration.     Mrs.  Linth- 

^i^iltettton  waite  prayed  administration  cum  testamento  to  be 

orthitdeforip.  granted  to  her  solely.     Mrs.  Galloway  prayed, 

wko  b  both  of  that  it  might  be  granted  to  them  two  jointly,  as 

:Sl:!iT-!^  being  joint  residuary  legatees. 

g»tM. 

Judgment  —  Sir  George  Lee. 
1  was  of  opinion  I  could  not  in  this  case  refuse 
to  grant  administration  to  Mrs.  Galloway.  By 
statute  21  Hen.  8.  c.  5.  when  executors  renounce, 
administration  cum  testamento  is  to  be  granted  to 
the  widow  or  next  of  kin,  though  by  constant 
practice  ever  since  that  statute,  administration 
cum  testamento  has  been  granted  to  the  residuary 
legatee  preferably  to  the  next  of  kin,  because  the 
next  of  kin  was  deprived  of  all  real  interest  in 
that  case  by  the  will,  and  such  practice  was  con- 
firmed by  statute  22  &  23  Car.  2.  c.  10.,  but 
when  the  same  person  is  both  next  of  kin  and  re- 
siduary legatee,  neither  law  nor  practice  would 
warrant  a  refusal  to  grant  administration  cum  tes* 
tamento  to  such  person ;  I  therefore  granted  it  to 
Linthwaite  and  Galloway  as  joint  re3iduary  le- 
gatees. 
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Court. 


lat  8esft«i 


Smith  against  Smithson.  MiohiXo 

Term, 

November  T. 

Frances  Smithson,  deceased^  made  heri^irill  1st  The oonoiuMoa 
January  1867,  and  appointed  John  Smith  exe-  ^ci^'todiiw 
cutor.     Richard  Smithson,  her  nephew  and  next  '^^^J^J,^. 
of  kin,  and  also  executor  of  a  former  will  dated  utjoruietes- 
20th  January  1764,  entered  caveat.    Both  par-  party  pnybg 
ties  propounded  their  respective  wills  as  execu-  ^'n^^^ig 
tors  of  the  deceased  Frances  Smithson.     Smith  the  expeiwe  re- 
examined  two  witnesses  who  (as  suggested)  had  «iu. 
fully  proved   capacity,   execution,  &c.>  but  the 
proof  of  the  identity  of  the  testatrix  was  deficient, 
and    therefore,   when  the    cause  stood   ex  2do, 
Dr.  Simpson,  for  Smith,  moved  that  the  court 
would  rescind  the  conclusion,  and  allow  them  to 
plead  the  identity,  which  was  opposed  by  Dr. 
Smalbroke  on  behalf  of  Smithson ;  but  I  rescind- 
ed the  conclusion,   and  admitted  an   allegation 
pleading  the  identity  of  the  testatrix,  and  con- 
demned Smith  to  pay  1/.  6^.  6d.  pro  e.vpemis  re^ 
tardati  processes  i 


Sheafe  against  Rowe  and  Munckley.  Nofembtrr. 

John  Rowe  died  of  a  fever,  2d  April  1757,  a  i{»~««>to 
Inmor  aged  near  20  years,  made  (as  alleged)  a  totbefamUyor 
wfll  dated  on  1st  April  1757,  wherein  he  appoint-  MlfiSi;^" 
ed  Alexander  Sheafe,  Esq.  his  uncle  on  the  mo-  IrJlTSl^i.. 

m  .  ...  e\9ml  piaetaee 

ID  oaiet  of  usMitjr  that  the  wilneiMfl  tbcmld  speak  to  partionlar  acts  ni^dac  tlw  raioral  nlea. 
Very  datirable  to  re? art  to  thii  praetioe.  *  "^ 
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pftKKMAvm  ther's  side,  and  Philip  Lindy  his  executors,  gave 

L     a  legacy  of  fifteen  hundred  pounds  to  his  aunt 

^m*"**  Susanna  Sheafe,  sister  of  the  executor,  and  other 
NovMberT.  legacies,  and  devised  the  residue  to  two  other 
persons,  and  left  nothing  to  Theophilus  Rowe  and 
Sarah  Munckley  who  were  his  uncle  and>  aunt 
and  next  of  kin  of  the  father's  side.  Theophilus 
Rowe  entered  caveat.  Philip  Lindy  renounced 
the  executorship,  and  was  dismissed  out  of  the 
cause.  Mr.  Sheafe  cited  and  made  Sarah  Munck* 
ley  a  party,  and  then  propounded  the  will  against 
her  and  Rowe,  who  opposed  it,  and  examined 
four  witnesses.  Rowe  now  gave  in  an  allegation, 
pleading  that  deceased  had  great  afiection  for 
Theophilus  Rowe  and  Sarah  Munckley,  and  for 
her  son  Nicholas  Munckley,  who  deceased  chose 
to  be  his  guardian  to  take  administration  to  his 
use  to  deceased's  father,  who  died  intestate  in 
1756,  and  was  his  guardian  and  administrator  for 
him  at  the  time  deceased  died  ;  that  deceased 
had  a  violent  fisver,  which  rendered  him  incapable 
irf*  making  a  will  on  1st  April  1757,  and  in  general 
a  total  incapacity,  but  did  not  plead  any  parti* 
cular  acts  or  expressions  to  shew  insanity,  and 
pleaded  that  his  physician  and  apothecary  saw 
him  several  times  on  1st  April,  and  were  of 
of  opinion  he  was  wholly  incapable  of  making  a 
will;  that  they  were  importuned  by  Sheafe  or 
his  sister  or  their  agents  to  persuade  deceased  to 
make  a  will,  but  they  refiised  so  to  do;  and 
pleaded  further  that  deceased  did  not  send  for 
the  writer  of  the  will  or  give  him  any  instruct 
tions,  but  that  he  was  sent  for  by  and  received 
his  instructions  from  Mr.  Sheafe  or  his  sister  or 
their  agent ;  and  that  when  deceased  was  well  he 
wrote  a  plain  legible  hand,  but  the  subscription 
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to  the  will  was  wrote  in  such  an  hand  as  shewed  PABRoeA'riys 

the  utmost  weakness  ;    this  allegation  was  opr      L 

posed  in  every  part,  because  it  was  improper  to  ^^^^^^^ 
plead  affection  to  Nicholas  Munckley,  who  was  HDTMibwr. 
not  a  party  in  the  suit ;  that  incapacity  was 
pleaded  too  generally  ;  that  they  ought  to  specify 
some  acts  and  expressions  to  denote  insanity  ; 
that  the  opinions  of  the  doctor  and  apothecary 
could  not  be  receired,  and  that  his  not  giving 
instructions  to  the  writer  himself  was  a  negative 
that  could  not  be  proved. 

Judgment — Sir  George  Lee. 
But  I  was  of  opinion  it  was  usual  and  proper 
to  plead  affection  to  the  family  of  a  party  as  well 
as  to  the  party  himself; — ^that  the  opinions  of  doc- 
tors^  and  apothecaries  concerning  a  man's  capa- 
city from  the  nature  of  his  disorder  were  good 
efvidence ;  — ^that  the  writer  could  prove  whether  he 
had  the  instructions  from  deceased  himself  or 
from  any  other  person,  and  possibly  other  per- 
sons might  foe  present  when  the  instructions  were 
given,  who  could  prove  the  same ; — -that  as  to  the 
incapacity  being  pleaded  too  generally,  I  was 
glad  to  find  we  were  returning  to  the  ancient 
practice,  that  under  the  general  pleading  the  wit^ 
nesses  must  set  forth  particular  facts  and  expres- 
sions to  shew  insanity,  otherwise  their  evidence 
would  have  no  weight,  which  I  thought  much 
more  conducive  to  a  discovery  of  the  truth,  thui 
leading  witnesses  by  laying  specials  or  expres- 
sions for  them  to  swear  to ;  and  the  times  and 
dates  are  often  very  material  to  be  specially 
pleaded,  yet  in  this  case  the  particular  hours  on 
the  first. of  April  when  the  doctor  and  apothecaij 
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COOET. 
MichMlmai 

TOHDy 

Kof  ember  7« 


PRERooATivk  were  with  deceased  would  come  more  properly 
from  them  than  if  they  were  specially  pleaded, 
and  the  court  would  have  more  satisfaction  in 
collecting  from  the  evidence  whether  they  were 
with  the  deceased  near  the  time  when  the  will 

was  made. 

I  admitted  the  whole  allegation  as  laid,,  and  de- 
clared I  hoped  it  would  be  a  precedent  for  pleading 
,  in  the  same  general  manner  in  the  like  cases. 


Miobn?BM         Brown  and  Farrant  against  Hallett. 

Tern, 
Nofember  S8. 

An  QofinUhed  Captain  Thomas  Brown,  deceased,  made  a  will 
JU^Jeiubulh?  dated  3d  December  1764,  completely  executed, 
eduaoodioo.  appointed  his  wife  Margaret  Browne,   Stephen 

Law,  Esq.  and  Mr.  Henry  Farrant,  proctor,  his 
executors  and  testamentary  guardians  for  his  chil- 
dren, and  in  case  Mr.  Law  should  refuse  to  be  his 
executor  &c.,  he  appointed  Mr.  Arthur  Pond  to 
be  executor  in  his  stead.  Both  Law  and  Pond 
have  refused  to  act.  The  deceased  gave  his 
the  wife  for  her  life  the  interest  of  3,000/.  and 
the  lease  of  the  house  where  he  lived,  and  all  his 
household  goods,  plate  and  linen,  and  200/.  to 
maintain  her  and  the  children  till  the  3,000/.  should 
be  invested  in  securities  and  produce  interest; 
gave  the  residue  to  his  four  children,  all  minors ; 
his  sister  Catherine  Hatfield  100/.,  his  sister 
Mary  North  50/,  for  mourning,  and  the  same  to 
his  mother.  In  May  1757,  deceased  went  to  Ire- 
land to  visit  his  said  mother  and  sisters,  and  re- 
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turned  home  in  August,  after  which  he  frequently  p»k«<»atitb 

declared  that  they  (his  said  relations)  had  used  him 1 

and  his  wife  ill  in  Ireland,  and  he  would  alter  his  ^^^ 
wilL  Deceased  was  taken  ill  on  the  19th  August,  NoTember  a$. 
and  died  on  the  30th.  On  25th  August,  in  the 
evening,  deceased  being  in  bed,  and  his  wife^  niece, 
and  maid-servant  being  in  the  room,  he  bid  his 
wife  fetch  his  will,  and  his  niece  bring  pen,  ink  and 
paper;  deceased  read  over  the  will,  and  then 
wrote  himself  the  paper  now  pleaded  as  a  codicil, 
wherein  he  appointed  John  Hallett,  Rsq.  executor, 
and  altered  the  legacy  of  100/.  to  his  sister  Hat- 
field to  20/.,  reduced  his  sister  Mary  North's  and 
his  mother's  legacies  to  10/.  each,  and  gave  to 
Mr.  Hallett  and  Mr.  Farrant  two  thousand  pounds 
and  two  hundred  pounds,  in  trust  to  be  laid  out 
and  to  pay  the  dividends  to  his  wife  for  life ;  he 
wrote  a  few  more  words  which  shew  he  was  going 
on  to  explain  that  devise,  but  left  off  abruptly,  say- 
ing (as  the  witnesses  deposed)  that  he  was  very 
much  tired  with  writing.  From  that  time  he  daily 
grew  worse  and  worse,  and  did  nothing  more  towards 
completing  the  paper ;  but  when  he  left  off  writing, 
bid  his  wife  take  care  of  that  paper  and  lay  it  up 
with  his  wilL  Hallet  cited  the  widow  and  Farrant 
to  see  this  paper  propounded  and  proved  as  a  codi- 
cil ;  they  appeared,  declared  they  did  not  oppose 
the  codicil,  confessed  the  allegation  modo  etformd, 
wherein  the  above  facts  were  pleaded,  and  waved 
all  assignations ;  but  Hallett  examined  three  wit- 
nesses, who  proved  all  the  &cts  above  stated,  and 
that  deceased  was  fully  in  his  senses  when  he 
wrote  said  paper. 

Judgment  —  Sir  George  Lee. 
As  the  deceased  had  declared  he  would  alter  his 
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prerooatiyb  yrill  agreeably  to  this  paper,  and  as  it  appeared  he 

^'"^'''      was  in  his  senses,— had  wrote  it  but  four  days  be- 

ifiohfteinM    foi-e  hjg  death, — ^and  was  not  in  a  condition  to  com- 

K oTfmbcr  u.  plete  it ; — and  as  the  guardians  for  the  children  did 

not  oppose  it,   I  pronounced  this  paper  to  b6  a 

codicil  to  the  deceased's  said  executed  ^ill. 


NofeniMrss.  LocK   by  her   Guardian   against   Sir  At  well 

Lake. 

looMMofdii-  Mary  Buckham  died  a  spinster,  intestate,  in 
!SS^"o!lt  1766 ;  Elizabeth  Lock,  a  minor,  appeared  by  her 
penoofti  etuto,  gxiardian,  who  alleged  her  to  be  cousin-german 

tbo  degrees  of     o  '  *='  xi?i*Aj  j 

reiatiooship  tra  twicc  removcd  auQ  soic  ucxt  01  Km  to  cleceased, 
I^r^to^Jhe  and  on  her  behalf  prayed  administration.  Sir 
iMi»rt«*ti»e  Atwell  Lake  appeared,  opposed,  and  alleged  him- 
eaooo,  uw.       g^jf  jq  bc  sccoud  cousiu  oucc  rcmovcd  and  one  of 

the  next  of  kin  to  deceased ;  both  interests  being 
denied,  they  were  pleaded.  Lock  examined 
several  witnesses,  and  fully  proved  her  relation- 
ship as  alleged,  and  Sir  Atwell  in  his  answers 
confessed  her  to  be  cousin-german  twice  removed 
to  deceased,  but  denied  her  to  be  sole  next  of  kid, 
and  insisted  that  he  was  in  equal  degree  with  her ; 
he  gave  in  two  or  three  allegations,  but  did  not 
examine  one  witness,  and  afterwards  his  proctor 
declared  he  would  not  proceed  any  further  in  the 
cause,  whereupon  the  cause  was  regularly  called 
on  and  assigned  for  hearing. 

Judgment — Sir  George  Lee. 
In  this  case  I  said  there  was  no  doubt  but  that 
I  miist  ^rant  administration  to  the  guardian  for  the 
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uae  of  *Lock,  for  she  had  proved  her  relationship,  ^*  c^^/,*** 
but  Sir  Atweli  had  made  no  proof  at  all  of  his ;      /'■■/■ 
but  farther,  upon  his  own  stating,  she  was  clearly    ^'^^^^ 
nearer  of  kin  to  the  deceased  than  he,  for  in  matter^  NoTember ». 
of  distribution  and  succession  to  personal  estates 
the  degrees  of  relationship  were  to  be  computed  ac* 
cording  to  the  civil  law,  and  not  according  to  the 
canon  law :  and  by  the  civil  law,  a  cousin-german 
twice  removed  was  in  the  sixth  degree  of  consan- 
guinity to  the  mtestate,  whereas  a  second  cousin 
once  removed  was  by  that  law  in  the  seventh  de- 
gree. 

Sir  Atwell's  counsel  contended  that  he  ought  not 
to  be  condemned  in  costs ;  but  as  he  had  put  Lock 
to  considerable  expence  (her  proctor's  bill  amount- 
ing to  109/.),  though  he  knew  and  owned  her  de- 
gree of  relationship,  I  condemned  him  in  costs, 
and  taxfed  the  bill  according  to  the  Registrar's  re- 
port at  70/.  (Vid.  Vinn.  Com.  in  Inst,  de  Nupt. 
11.  4,  and  de  Grad.  Gogn.  in  paragraph.) 
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4th  SesiioB 

Robins  against  Sir  William  Wolseley,  Bart.    iiiobteimM 

DMcvberl. 

Dr.  Hay  for  Robins.— ^This  cause  was  appealed  wiummm  to 
from  Litchfield  in  October  1753.     Sir  William  ehirMterthm 
brought  a  suit  against  Ann  Whitby,  alias  Robins,  ll^'^to  Sl*^' 
alias  Dame  Ann  Wolseley,  for  divorce  for  adultery,  j^*^*"^"' 

•lupioiiiM. 
AUK  not  prored.    When  »  witoeft  if  grosvly  peijared,  ao  credit  ia  law  oao  be  gives  t»  kit 
ItttlttM^  Tbe  deolantioaorsdMa  perioaiB  good  cdniDioidtf  proof  laMpport  of  other  witaoMM, 
bat  Bot  of  iteelf  rafficient  to  rapport  facts  oonlnurj  to  hit  own  aott.    lo  a  rait  for  di? orao  bf 
of  adnltorj ,  a  preWoai  aarriaft  wUcb  had  beea  pleads  2b  bar,  fobataBtiatod. 
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AikOREs      pleaded  his  own  courtship  and  marriage  to  Ann 

1      on  23d  September  1752,  in  their  parish  church  of 

MiohMiauf     Colwich  in  Staffordshire,  and  that  she  in  October 

Term, 

December  1.  1752  left  him,  and  lived  in  adultery  with  John 
Robins,  Esq.  She  pleaded  in  bar  to  his  suit  that 
she  was  the  wife  of  John  Robins,  Esq. ;  pleaded 
that  he  courted  her  from  April  1751  to  June  1752, 
and  that  she  was  married  by  Mr.  Corne  to  Robins 
on  16th  June  1762,  at  Castle  church  in  Stafford- 
shire ;  and  prayed  that  she  might  be  pronounced 
to  be  the  wife  of  Robins  and  might  be  dismissed 
from  Sir  William's  suit.  Sir- William  denied  her 
marriage  with  Robins,  and  insisted  that  she  was 
his  wife  in  order  to  obtain  a  divorce  from  her. 
The  Judge  below  admitted  the  libel  and  her  alle- 
gation, and  received  a  witness  de  bene  esse  on  the 
libel,  from  which  she  appealed.  This  Court  pro- 
,  nounced  for  the  appeal,  and  retained  the  cause^ 
since  which  we  have  pleaded  a  contract  between 
her  and  Robins  in  verba  de  prasenti  in  writing, 
dated  1st  April  1752,  which  is  signed  by  the  par- 
ties, and  attested  by  Richard  Derry  and  Mary 
Nutt;  the  actual  marriage  on  16th  June  1752  is 
proved  by  Derry,  who  was  present ;  he  is  a  servant 
to  Mrs.  Robins  ;  he  says  that  on  15th  June  1752, 
Robins  came  and  dined  with  his  mistress  at  Whit- 
by Wood,  in  the  parish  of  Colwich,  and  that  soon 
after  he  went  away,  he  by  his  order  followed 
him  to  Stafford,  and  there  witnessed  for  him  the 
licence  bond ;  swears  she  rode  behind  him  to  be 
married  ;  Mary  Nutt  swears  that  her  mistress, 
said  Mrs.  Robins,  on  1 5th  June  told  her  she  was 
to  be  married  to  Robins  the  next  day ;  that  the  said 
Mrs.  Robins  went  out  at  five  in  the  morning  on 
the  16th  June,  and  said  when  she  came  home  she 
was  married,   John  Baily  confirms  these  witnesses. 
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and  says  he  saw  Mr.  Robins  go  into  Castle  church      arohes 

,.,.  .  o  -M^  t    T  t  Court. 

early  m  the  morning  of  loth  June,  and  a  woman.     

Dickenson,  the  parish  clerk  of  Castle  church,  speaks  '*'JjJ^"" 
to  a  declaration  of  Corne's  that  he  had  married  DMember  i. 
them.  The  licence  bond  and  warrant  is  dated 
9th  June;  there  is  an  entry  in  the  register  of 
Castle  church,  on  which  said  marriage  on  16th 
June  is  entered.  Mr.  Brookes,  a  witness,  swears 
he  saw  the  entry  fair  and  without  a  rasure  in 
January  1753.  She  went  on  12th  October  1752 
and  lived  publicly  with  Robins.  She  at  first  kept 
her  marriage  secret  to  avoid  losing  the  guardian- 
ship of  her  children.  John  Dunn,  Sir  William's 
witness,  says,  in  October  1 752  he  saw  the  said  regis- 
ter, and  the  entry  appeared  to  him  to  be  fair.  Sir 
William  has  pleaded  that  Come  married  Robins 
and  Ann  on  9th  October  1752,  subsequent  to  his 
marriage  with  her,  William  Thompson  has  sworn  to 
this  fact,  who  was  servant  to  Mr.  Robins,  but  has 
since  lived  with  Sir  William,  and  he  has  likewise 
pleaded  affidavits  and  declarations  of  Come,  which 
we  shall  oppose  reading;  we  shall  shew  that 
Thompson  is  perjured,  and  that  Corae  was  guilty 
of  forgery.  Sir  William  has  also  pleaded  that  she 
signed  marriage  articles  with  him  by  the  name  of 
Whitby  on  23d  September  1752,  the  purport  of 
which  were  that  she  should  have  nothing  out  of  his 
estate^  but  he  should  have  300/.  a  year  out  of  her 
jointure.  She  says  the  said  articles  were  signed 
on  26th  August  1752,  and  that  she  was  compelled 
to  sign  them  when  she  was  intoxicated  by  some- 
thing given  her  by  Mrs.  Clements,  whose  husband 
is  said  to  have  married  Sir  William  and  her; 
Clements  demanded  and  received  a  marriage  fee 
from  Mr.  Robins  on  account  of  his  marriage  to  said 
Ann.     Objections  have  been. made  to  Deary's  and 
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Nutt's  depositions ;  viz.  that  Mr.  Robins  was  tick 
.on  16th  June  and  dot  able  to  go  to  Castle  ehurch«^ 
Sir  William  has  plefeuded  a  letter  from  Ann  to  him, 
wJbich  he  says  she  wrote  on  29th  August  1752<» 
The  single  question  is,  whether  Ann  has  proved  her 
marriage  to  Mr.  Robins  on  16th  June  1752  ? 

Dr.  Smalbroke  for  Sir  William-— Mrs.  Whitby, 
alias  Robins,  brought  in  the  written  contract  in 
November  1753 ;  it  is  in  proper  words  of  the  pre(- 
sent  tense,  wherein  they  agreed  to  solemnize 
marriage  on  or  before  the  Slst  August  1752.  The 
morning  of  16th  June  was  excessively  wet;  Mr^ 
^Robins  was  then  very  ilU  Corne,  as  a  surrogate, 
passed  the  licence  in  June  1753 ;  Come  declared 
to  the  Bishop  of  Litchfield  that  he  did  not  many 
them  on  16th  June,  but  did  on  9th  October  1752 ; 
he  made  an  affidavit  in  order  to  be  exhibited  in  the 
King's  Bench.  Corne  died  22nd  November  1753, 
he  is  supposed  to  have  died  of  concern  for  this 
transaction.  Substance  of  his  affidavit,  that  on  7th 
October  1752,  Mr^  Rolens  desired  him  to  marry 
him  and  Ann  in  a  private  manner ;  he  at  first  re- 
fused, but  on  9th  October  he  married  them  at 
Robins'  house  between  11  and  12  at  night,  and 
antedated  the  marriage  to  16th  June  because,  a6 
Robins  said,  she  was  with  child.  The  marriage 
bond  aad  warrant  were  dated  9th  June^  The 
first  entry  in  the  raster  was  on  9th  June,  and  to 
make  the  entry  tally  to  the  proper  time,  he  erased 
the  entry  of  tiie  burial  of  one  Elizabeth  Ward* 
Mr.  Nicholls,  attorney  at  Stafford,  asked  him  why 
he  made  the  entry  on  9th  June,  when  it  was  known 
Robins  was  then  at  Lord  Uxbridge's*  Come 
thereupon  consulted  Mr.  and  Mrs.  Robins,  and  an 
^attorney  at  Sta£B>rd»  one  Hicken»  aod  they  agreed 
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h^  should  alter  the  entry  from  the  9th  ta  fhfe  ICttfa 
June.  Come  returned  the  licence  bond  and 
warrant  to  the  office  x)n  1 8<b  Ded&mber^  ]  752%  ^  He 
made  three  returns  from  9th  June  taOhristmaff;  dmmi1iw14 
the  first  on  19fh  June^  the  second  on  30th  Sep 
tember^  alid'  the  last  on  18th  December  ^  176^. 
The  marriage  between  Robins  and  Whitby  vm 
declared  on  12th'  October.  -  The  bishop  hearing 
complaint  of  Gome^  "sent  for  him  in  Deoiembw 
1752,  Gome  consulted  Robins  and  Hicken>;  they 
advised  him  to  stick  to  the  okkrriage  of  16th  June, 
and  promised  hiih,  that  a  note  of  indemnity -which 
had  been  given  him  *  for  this  marriage^  should  be 
exchanged  for  a  bond;  accordingly  Gome  tdd  tUe 
bishop  the  marriage  was  on  16th  June, 'and  iiuut 
they  at  first  intended  the  marri^^e  should  have 
been  had  on  9th  June.  When  he  returned  from 
the  bishop,  he  received  on  23rd  December  a^'borid 
of  indemnity  signed  by  Mr.  Robins  and  Snfitnessed 
by  Hicken.  Ih  March  1753  Cotne  first  discovered 
to  Michael  Peak  that  what  he  had  told  the  bishofi 
was  false,  and  said  he  was  Very  uneasy  W  diis^ 
cover  the'  troth.  Peak  gave  hmts  of  this  td 
Master  Elde.  The  bishop  b^g  told  thareofv  in 
June  1758  called  on  Come,  who  confessed  he  had 
befbre  imposed  on  the  bishop  and  then  related  ^ 
him  Aame  of  the  above  facts ;  six  weeks  after  he 
went  again  to  the  bishop  in  company  with  Mrt 
Boothby,  aiid  told  him  further  particulars,  and 
Boothby  going  out  of  the  room.  Gome  owned  that 
he  had  erased  tlie  register.  There  is  in  Ihe  re- 
gister a  note  pinned  to  the  leaf  stating  the  rasure. 
Sir  WiWam  has  pleaded  marriage  articles  exe* 
icuted  on  2drd  S^rtember,  which  at  Ann's  re^ 
tcpieatwere  executed 'in  Gdwich  church ;  two  se* 
parate  agreciments  were  executed  at  that  time. 
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signed  by  each  respective  party ;  that  signed  by 
Sir  William  is  in  her  hands;  he  has  produced 
that  signed  by  her;  it  is  dated  on  22nd  Sep- 
tember^ though  executed  on  the  23rd,  and  the 
word  September  is  on  a  rasure.     Mr.  Victor,  who 
drew  them,  says  he  was  with  Sir  William  on  a 
visit  in  July  1752,  when  Sir  William  told  him  he 
was  going  to  marry  Mrs.  Whitby,  that  she  de- 
sired it  might  be  secret,  and  that  Victor  might 
give  her  away.     Victor  desired  thereupon  to  talk 
with  her ;  on  the  18th  or  19th  August  she  sent  for 
Victor,  he  went  to  her,  and  told  her  he  was  going 
to  Ireland  soon,  and  as  he  was  to  give  her  away, 
desired  she  would  fix  a  day  for  the  marriage.     She 
named  the  25th  August,    and  he  told  her  the 
necessity  of  her  renouncing  her  right  of  dower  on 
the  Wolseley  estate.     She  objected  at  first,  but  on 
the  whole  thinking  she  consented,  Victor  settled 
the  articles  with  Sir  William,  and   dated  them 
22nd  August.     On  Sunday  23rd  August  she  sent 
for  Sir  William,  who  carried  with  him  the  articles. 
Sir  William  told  Victor  she  objected  to  them. 
On  the  29th  August  Victor  wrote  to  her  to  per- 
suade her  to  renounce  dower ;  same  day  she  wrote 
to  Sir  William,  referring  to  Victor's  letter.;  On  the 
23rd  September  the  articles  were  produced  in 
Colwich  church,  and  August  was  erased  and  Sep- 
tember written  instead  thereof,  but  the  figures  re- 
mained ;   the  subscribing  witnesses  Mr.  Wolseley 
and  Parson  Clements,  and  Mrs.  Clements  was  pre- 
sent ;  the  witnesses  have  said  they  were  executed 
in  a  window  on  the  right  hand  of  the  church  going 
from  the  road,  which  window  was  in  Sir  William's 
seat;  objected  that  there  was  no  such  window  in 
Sir  William's  seat,  or  at  least  none  that  could  be 
written  upon.     Ann  has  pleaded  that  she  was  at 
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Clement's  house  on  the  26th  August,  and  that 
Mrs.  Clements  gave  her  a  glass  of  something  that 
deprived  her  of  her  senses ;  when  she  was  a 
little  recovered  she  saw  Mr.  Clements  standing 
near  her  with  a  book  in  his  hand  reading ;  she  was 
then  forced  to  sign  a  paper  she  did  not  know  the 
contents  of;  there  are  witnesses  to  her  declarations 
that  she  remained  intoxicated  till  11  at  night,  and 
that  she  did  not  go  out  of  Clements'  house  except 
into  the  garden.  Sir  William  and  Clements  on  27th 
August  came  to  her  house  and  talked  to  her  to 
this  effect ;  that  he  (Sir  William)  hoped  she  re- 
membered that  she  was  married  to  him  the  night 
before ;  she  said  it  was  an  imposition  on  her ; 
that  the  paper  she  had  signed  was  by  force,  and 
desired  he  would  restore  it  to  her ;  he  replied  that 
if  he  had  taken  advantage  of  her  it  was  because 
he  loved  her.  Strange  fact  sworn  to  by  .Mary 
Nutt;  she  finished  and  signed  her  deposition 
13th  June  1755:  she  came  again  on  the  18th 
June  to  be  further  examined  without  notice  to  the 
adverse  proctor.  On  the  28th  June  Deny  was 
ejxamined ;  both  swear  that  Clements  forced  him- 
self into  Mrs.  Whitby's  bed  chamber,  took  her  by 
her  arms,  and  pulled  her  out  of -bed ;  this  was  said 
to  be  done  between  the  23rd  September  and  the 
1st  October  1752.  .On  the  contrary  we  have 
proved  she  played  at  cards  and  supped  at 
Clements'  the  night  of  16th  August,  and  that  she 
wrote  a  letter  to  Sir  William  on  29th  August,  and 
that  she  met  him  at  Clements'  on  23rd  Sep- 
tember. 
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Dr.  Bettesworth  same  side.  —A  declaration  of 
her's  in  July,  that  she  had  refused  Robins,  and 
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Hti  Robins  executed  a  deed  renouDcing  to  Sir 
William  all  right  to  his  jointure. 

MB 

'  1.  Evidence  far  Robins. 

'-■'  lat  article  of  her  first  allegation  pleads  Rbbins' 
eonrtfihip  to  her,  and  that  they  contracted  them^ 
selves ;  prayer  of  that  allegation,  that  Sir  Wil* 
liam  may  not  pi<oceed,  and  that  it  may  be  pro^ 
nounced  that  John  Robins  and  she  were  contracted 
and  afterwards  married. 

'  Witnesses.  ^ 

1.  Richard  Derry,  examined  15th  December 
1755 .-^Deponent  has  often  seen  Mr.  and  Mrs; 
Robins  write,  and  knows  their  hands ;  the(  con* 
tract  H,  dated  1st  April  1752,  is  Mr.  Robins's 
hand,  and  is  signed  by  him  and  Ann  Whitby; 
deficnent  saw  them  sign  it,  and  deponent  and 
Mary  Nutt,  who  was  also  present,  witnessed  it  at 
Mi^.  Wilson's  at  Islington. 

1 .  Int.     It  was  sighed  in  a  ground  room  • 
8.   Mary  Nutt  examined  6n  20th    December 
1755.^^-^X116  same ;  proves  handwriting  and  sign* 
ing  the  contract  by  both. 

1  •  Int.  Same  as  last  witness.  4.  Int.  Ann 
told  deponent  she  and  Derry  were  to  be  witnesses 
to  the  contract.  Derry  to  said  interrogatory  says 
the  same.  ^ 

N.  B.  To  all  the  interrogatories  she  and  Derry 
twear  in  the  same  words.  Derry  to  the  10th  Int. 
the  Int.  itself, — Did  he  not  make  affidavit  in  the 
K.  B.?  answer — Respondent  did  make  affidavit; 
does  not  remember  he  did  particularly  swear  to  the 
marriage  or  contract. 

Mary  Nutt  to  1 .  Int.  5to  loco. — Did  not  make 
affidavit  as  to  the  contract  of  marriage. 


ECCLESIASTICAL  COURTS ;  1767.  429 


On  another  allegation. 
1.  Richard  Deny,  examined  20th  June  1765. — 
Twenty  years  ago  deponent  went  to  live  as  a  servant 
with  producent.     On  the  26th  August  1762  pro- 
dcicent  went  to  Mr.  Clements^  and  dined  there, 
tod  came  home  about  1 1  at  night ;  Sir  William 
came  home  in  the  coach  with  her ;  she  then  stag*' 
gered  tod  seemed  very  much  intoxicated ;  fAie^  got 
up  stairs  with  great  difficulty ;  Nutt  said  she  was 
so  ill,  she  sat  up  with  her,  aikl  she  reteained 
very  ill  some  days;  next  morning  Sir  William 
came;     producent    went    down    to    him;     Mr. 
Elements  came  several  times ;    deponent  heatd 
him  persuade  her  to  marry   Sir  William;    she 
refused ;    Clements  replied,  then  she  must  take 
what  followed,  for  by  God  Sir  William  had  given 
him  1 000/.  to  indemnify  him,  and  he  would  swear 
any  thing  to  serve  Sir  William,  and  asked  her  how 
sh^  would  help  herself,  and  whether  she  had  not 
better  make  it  her  own  ac*  in  marrying  Sir  Wil- 
liam, than  run  the  risk  of  being  exposed  ;  is^he 
replied,  let  the  consequence  be  what  it  would  she 
would  never  marry  Sir  William ;  deponent  listened 
at  the  door  at  another  time  between  the  23rd  Sep- 
tember and  the  fifrst  of  October  1762;  Olemcints 
^ent  into  produoent's  bed  chamber  when  she  w&s 
ill,  and  deponent  and  Nutt  standmg  at  the  door, 
'b^ard  him  say  that  she  was  not  ill,  but  must  and 
should  get  up  and  go  to  Colwioh  church  to  hb 
vnarried  to  Sir  William,  and-  then  all  would  be 
well ;  she  bid  him  begone  for  a  vile  scoundrel, 
«Bd  then  she  screamed  out,  and  Nutt  went  into 
4;he  room  ;  at  the  beginning  of  October  1752,  $ir 
William  and   Clements  being    with    producent, 
deponent  and  Nutt  stood  at  the  door  and  heard 
producent  ask  them  for  the  -paper  shis  had  signed ; 
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they  answered,  that  the  paper  was  a  tnarriage 
agreement  between  her  and  Sir  William,  and  since 
she  was  so  damned  obstinate  that  she  would  not 
marry  him,  they  would  keep  it;  16th  June  1762 
Mr.  Robins  and  Mr.  Nicholls  dined  at  producent's 
house,  and  after  they  were  gone,  producent  sent 
deponent  after  Robins,  and  bid  him  privately  tell 
him  she  desired  an  answer  to  what  he  knew  of; 
deponent  went  to  him  at  Stafford^  and  delivered 
the  message;  he  bid  deponent  stay;  soon  after 
Robins  called  deponent  in,  and  signed  a  bond  for  a 
licence  as  he  said,  in  presence  of  deponent  and 
William  Thompson,  Robins'  servant,  who  attested 
it,  and  then  Robins  gave  deponent  a  letter  for  pro- 
ducent, and  bid  deponent  tell  her  every  thing  was 
ready,  and  he  expected  to  meet  her  the  next 
morning ;  deponent  delivered  the  letter  and  mes- 
sage to  producent,  and  after  she  had  read  the 
letter,  she  ordered  deponent  to  be  ready  to  go  out 
with  her  on  horseback  the  next  morning  at  four 
o'clock,  and  not  to  put  on  his  livery;  between 
four  and  five  o'clock  next  morning,  being  the  16th 
June  1 762,  she  went  behind  deponent  on  horse- 
back to  Castle  church,  where  she  said  she  was 
going  to  be  married  to  Mr.  Robins ;  they  went 
and  found  him,  his  man  William  Thompson,  and 
Parson  Come  ;  and  deponent  there  saw  the  said 
Mr.  Robins  and  producent  married  together  by 
Come  in  presence  of  deponent  and  said  William 
Thompson,  and  then  deponent  carried  producent 
home  again,  and  they  got  home  about  eight  in  the 
morning;  about  a  week  after  Robins  came  and 
lay  at  producent's  house,  and,  deponent  believes, 
with  her. 

2.  Int.   The  licence   bond  was   executed    by 
candle-light,  he  believes  about  ten  at  night.    3.  Int. 
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Neyer  as  he  best  remembers  had  any  discourse 
with  any  one  about  Sir  William's  courtship  of  pro- 
ducent,  but  in  the  morning  of  26th  August  depon- 
ent was  compelled  to  sign  a  paper  by  Sir  William, 
declaring,  he  had  said  what  was  contained  in  said 
paper.  4.  Int.  Never  declared  be  had  talked  to 
producent  against  marrying  Sir  William.  5.  Int. 
Respondent  lodges  at  Leicester  and  lives  on  what 
he  has  got. 

2.  Mary  Nutt,  examined  13th  June  1766.— On 
the  26th  August  producent  dined  at  Clements',  came 
home  at  eleven  at  night,  was  then  quite  intoxicated 
and  staggered  very  much ;  producent  was  very  ill ; 
when  she  came  to  her  senses  producent  said  she 
was  made  so  ill  by  what  Mrs.  Clements  had  given 
her,  and  that  she  had  been  ill  used  there ;  she  con- 
tinued very  ill  for  three  or  four  days ;  on  the  27th 
August  Sir  William  came  to  her ;  deponent  told 
her  he  was  there,  she  exclaimed  much  against 
him,  and  said  she  would  not  go  to  him,  but  at 
last  she  went  to  him ;  she  left  the  door  open,  and 
deponent  listened  at  the  door,  heard  her  tell  him 
the  glass  of  wine  Clements  gave  her  had  almost  kill- 
ed her ;  he  said  he  hoped  she  remembered  he  was 
married  to  her  last  night ;  she  said  it  was  false,  he 
replied,  surely  the  fit  she  fell  into  had  not  made 
her  forget  all  that  had  passed ;  producent  was  in  a 
great  passion »  said  she  never  was  married  to  him  in 
her  senses,  and  never  would  be ;  heard  producent 
ask  him  for  the  paper  they  had  made  her  sign  the 
night  before,  and  what  were  the  contents  of  it ;  he 
replied,  ^'  You  was  married  to  me  last  night,  and 
Mr.  and  Mrs.  Clements  will  swear  it,  and  if  any 
advants^e  was  taken  it  was  owing  to  my  love  for 
you,  and  if  you  will  go  publicly  to  the  church 
and  be  married  to  me,  I  will  do  everything  to 
make  you  happy,  but  if  you  remain  obstinate  I 
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by  force ;  and  as  to  the  paper  writing,  you-  ^all 

^^mT*  never  have  it,  I  will  keep  it."  She  replied,  *'  All 
*'  your  threats  shall  never  make  me  marry  you,  and 
she  believed  there  never  was  so  base  a  plot;"  pro* 
ducent  soon  after  came  up  stairs  and  flew  into  a 
gfreat  passion  of  crying,  and  told  deponent  that 
Clements  pressed  her  to  stay  to  dinner,  and  after- 
wards Mrs.  Clements  brought  her  a  glass  of  wine, 
which  made  her  soon  sick  and  vomit,  and  after- 
wards she  was  quite  stupid,  and  when  she^eame  to 
her  senses  she  saw  Sir  Williamand  Clements  and 
liis  wife  standing  by  her,  and  Clements  had  a  book 
in  his  hand ;  she  told  deponent  she  was  so  ill  that 
bhe  had  vomited  in  the  coach,  and  deponent  went 
and  looked  and  saw  somebody  had  vomited  in  the 
coach ;  well  remembers  that  on  the  21st  Septem- 
ber Sir  William  came  to  producent,  and  the  door 
being  left  open,  deponent  listened  and  heard  Sir 
Williiam  tell  her  that  he  heartily  begged  pardon 
ifer  what  he  had  done,  that  he  had  used  her  ill,  but 
it  arose  from  his  love;  but  since  she  was  so  averse 
to  him  he  would  trouble  her  no  more ;  she  replied  she 
was  glad  he  had  some  remorse ;  he  said  he  would 
leave  the  country  and  she  should  never  see  him 
again ;  she  answered  that  before  she  forgave  him,  she 
insisted  to  have  the  paper  she  signed  on  26th  August 
delivered  up  to  her ;  he  replied  it  was  in  Clements' 
custody,  and  he  would  make  him  give  it  up ;  22nd 
September  Clements  came,  producent  told  him 
what  had  passed  the  day  before,  and  insisted  on 
having  the  paper ;  he  said,  upon  his  soul  she  should 
have  it  the  next  day  if  she  would  call  at  his  house ; 
23d  September  producent  went,  as  she  said,  to 
Clements',  and  staid  till  eleven  at  night ;  produ- 
icent  afterwards  tdld  deponent  she  could  not  get 
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the  paper  from  faim^  and  that  Sir  William  cam^ 
there,  and  producent  told  deponent  she  was  never 
out  of  Clement's  house  but  in  his  garden  whilst 
she  was  abroad  that  day ;  in  the  beginning  of  Oc*" 
tober  1752  Sir  William  and  Clement  came  to  produ- 
cent's,  the  deponent  and  Deny  listened  at  the  door, 
heard  her  ask  them  for  the  paper  signed  26th  Au« 
gust ;  they  both  said  that  the  said  paper  writing 
was  a  marriage  agreement  between  Sir  William 
and  her,  and  said  since  she  was  so  damned  obsti-^ 
nate  and  would  not  marry  Sir  William,  they  would 
keep  it  and  make  what  use  they  pleased  of  it ;  de- 
ponent was  not  present  at  producent's  marriage  to 
Robins ;  believes  they  were  married  on  16th  June 
1762  as  she  well  remembers  that  on  the  15th  of 
said  June  at  night,  producent  bid  deponent  call 
her  up  at  four  o'clock  in  the  morning,  and  desired 
deponent  to  lend  ber  deponent's  green  Joseph  and 
bat,  for  she  was  to  go  out  between  four  and  five 
o'clock  in  the  morning,  and  she  then  told  deponent 
as  a  secret,  that  she  designed  to  be  married  the 
next  morning  to  Mr.  Robins,  and  that  they  were 
to  meet  at  Castle  church,  near  Stafford,  and  Mr. 
Come  was  to  marry  them ;  producent  went  out  the 
next  m<»iiing  between  four  and  five,  and  came 
back  about  eight  of  the  clock,  and  then  told  de- 
ponent she  had  been  married  to  Mr.  Robins,  and 
they  several  times  after  said  16th  June  lay  together 
at  producent's  house,  and  deponent  saw  them  in 
bed,  and  the  first  time  was  in  said  June. 

On  the  18th  June  1755,  this  witness  came  again 
to  the  examiner,  and  told  him  she  had  forgot  some 
things  which  she  desired  she  might  add  to  her  ex^ 
amination: 

17th  Art  Since  ber  examination  i^  recollect! 
from  notes  she  had  made,  that  Joha  Clements  wM 
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twice  at  producent's  house  between  23d  of  Sep- 
tember and  1st  October  1762;  and  the  first  time 
deponent  heard  him  tell  producent,  she  had  better 
be  publickly  married,  for  he  was  ready  to  swear 
he  had  married  them  privately  on  23d  September; 
and  the  second  time  he  came,  deponent  heard  him 
tell  her  she  was  not  ill,  and  she  should  get  up  and 
go  to  church  and  be  married  to  Sir  William  ;  she 
called  him  a  vile  scoundrel  and  cried  out ;  depon- 
ent went  into  her  room  and  found  him  pulling  her 
out  of  bed ;  Sir  William  was  once  during  said  time 
with  producent,  and  he  heard  him  threaten  to  carry 
her  to  his  house  by  force. 

3.  John  Bailey,  husbandman,  exd.  10th  July 
1755.  —  Deponent  was  servant  to  William  Come, 
clerk,  for  two  years  ending  at  Michaelmas  1752 ; 
on  16th  June  1752,  Gorne  ordered  deponent  to 
attend  him  about  five  in  the  morning  to  Castle 
church ;  deponent  did,  and  saw  Mr.  Robins  and 
his  man  in  the  church-yard,  and  soon  after  a  man 
and  woman  on  horseback  came  to  the  church-yard 
and  alighted,  and  they  all  five  went  into  Castle 
church,  and  after  staying  about  half  an  hour  the 
man  and  woman  and  the  rest  of  the  company 
came  out  and  went  away ;  Come  bid  deponent 
not  speak  of  what  he  had  seen. 

12.  Int.  Respondent  was  present  at  a  mar- 
riage in  July  last  but  cannot  tell  the  day. 

i\r.  B.  All  the  witnesses  deny  corruption  or 
combination. 

4.  William  Brookes,  Esq. — On  the  15th  Ja- 
nuary 1753,  deponent  was  applied  to  by  Mr. 
Robins  to  take  a  copy  of  the  entry  of  his  mar- 
riage with  producent ;  Come  produced  to  depo- 
nent and  John  Hickin  the  entry  of  said  marriage 
in  the  register  of  Castle  church ;  deponent  took 
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a  copy  thereof,  it  was  then  a  fair  entry,  and  de- 
ponent is  certain  no  part  of  said  entry  was  then 
wrote  on  a  rasure,  nor  was  there  any  interlinea- 
tion or  obliteration  or  any  paper  pinned  thereto. 

5.  John  Blakemore. — Deponent  was  coachman 
to  producent;  deponent  went  with  the  coach 
on  26th  August  1752  to  fetch  producent  home 
from  Clements' ;  and  Clements'  son  James,  then 
about  nine  years  old,  told  deponent  producent 
had  been  in  a  fit,  and  his  father  had  with  a  book 
been  preaching  over  her,  and  that  his  mamma 
and  Sir  William  were  in  the  room,  and  his 
mamma  said  to  Sir  William,  '*  I  told  you  it 
would  lay  her  asleep,  and  then  you  might  be 
as  happy  as  you  could  wish ;"  producent  and  Sir 
William  came  home  together  in  her  coach ;  she 
staggered  very  much  and  vomited  in  the  coach ; 
deponent  stopped  and  asked  her  how  she  did ; 
she  said,  "  Very  ill ;"  Sir  William  was  in  the 
coach  with  her  and  said  nothing ;  deponent  after- 
wards carried  him  home. 

6.  Thomas  Wood,  writer. — Exhibit  D.  is  de- 
ponent's handwriting  ;  on  the  9th  May  1 764, 
William  Thompson  freely  set  his  name  to  it ; 
Margaret  Hales  was  then  present ;  by  deponent's 
desire  Sir  William  read  it  all  over,  and  declared 
that  he  signed  it  to  satisfy  the  world  of  the  truth 
of  the  fact  of  Mr.  Robins's  marriage  with  Mrs. 
Whitby,  and  said  it  (meaning  the  paper)  was 
true,  as  he  had  a  soul  to  be  saved,  and  clasping 
his  hands  together,  wished  he  might  never  enter 
into  heaven  if  it  was  not  true ;  and  deponent  and 
Margaret  Hales  attested  it. 

7.  Wylde   Buckeridge,  gent.   exd.  26th  Au- 
gust 1766. — Deponent  is  deputy  registerof  Litch- 
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field ;  proves  copies  of  bond  and  warrant  for  li- 
cence of  marriage  between  Robins  and  producent ; 
the  bond  is  attested  by  Richard  Derry  and  Wil* 
liam  Thompson,  and  the  warrant  is  signed  by 
William  Coroe  as  surrogate. 

1.  Int.  Between  May  and  Christinas  1752, 
Corne  made  three  returns  of  ticences  to  the  office ; 
the  first  on  the  19th  June,  the  second  on  30th 
of  September,  and  the  third  on  18th  December, 
at  which  leust  timje  the  bond  and  warrant  for  the 
licence  fos  the  marriage  of  Robins 'and  producenl 
were  returned ;  Gorne  was  very  punctual  in  hia 
returns.  4.  Int.  Believes  he  would  have  re* 
turned  them  sooner  if  the  licence  had  been  ezfi>* 
cuted. 

Contract  read,  dated  1st  April  1752,  recites 
intention  to  marry,  d»d  then  in  words  of  the  pre-* 
sent  time,  they  taJte  each  othw  mutually  for  hus** 
bai^d  and  wife,  signed  by  Richard  Derry  and 
Mary  Nutt,  as  witnesses,  and  signed  by  Robins 
and  producent  as  parties. 

Exhibit  D.  read,  dated  May  9,  n54 :  William 
Thompson  promises  to  declare  on  oath  that  he 
was  present  on  16th  June  1752,  with  Richard 
Derry,  and  saw  Mr.  John  Robins  and  Mrs.  Aim 
Whitby  married  together,  and  deponent  was  a 
witness  to  the  bond  relating  to.  said  marriage. 

Read  for  Sir  WilUam,  part  of  his  all^ation. 

21st  Article  alleges  that  Come  made  aa  erase^ 
ment  in  the  register. 

23d  Article  alleges  declaration  of  Come  con- 
cerning his*  having  married  them  on  the  16th  June 
1752. 

a4th  Article*  Mr.  Robins  on  9th  June,  took  out 
a  lieence. 
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For  Rabins. 

8.  Thomas  Ward,  farmer,  exd.  9th  July  1755. — 
At  the  end  of  September  or  beginning  of  October 
1753,  Philip  Seckerson,  clerk  of  Castle  church, 
asked  deponent  what  his  child's  name  was,  which 
was  buried  at  Castle  church,  and  what  was  his 
and  his  wife's  name,  and  when  the  child  was 
buried ;  deponent  told  him  his  name  was  Tho« 
mas,  his  wife's  Mary,  and  the  child's  Elizabeth, 
and  that  she  was  buried  2d  July  1752  ;  Seeker- 
son  then  said  Mr.  Come  had  forgot  to  register 
said  burial,  and  bid  him  ask  deponent  about  it ; 
Come  being  over  the  way,  Seckerson  called  him 
and  told  him  what  deponent  had  said  ;  Come 
thanked  deponent,  and  said  he  would  go  and  re- 
gister it  immediately. 

9.  Philip  Seckerson,  clerk  of  Castle  church.  — 
Deponent  well  knew  William  Come ;  on  the  2d 
July  1752,  Elizabeth  Ward  was  buried  by  Come 
at  Castle  church ;  believes  Come  did  not  make 
any  entry  of  such  burial,  because  in  September 
1753  he  asked  deponent  if  he  knew  the  name  of 
Ward's  child,  and  where  it  was  buried,  &c.,  and 
desired  deponent  to  enquire  of  Ward,  the  father, 
and  said  he  had  forgot  to  register  it,  and  seemed 
to  be  very  uneasy  at  it ;  gives  the  same  account 
as  Ward  does,  of  what  passed  between  deponent 
and  Ward  ;  deponent  made  an  entry  of  it  in  his 
pocket-book;  in  June  1752  Come  told  deponent 
he  had  married  a  couple  of  fortune  that  manih^  and 
he  should  have  his  fee,  but  it  was  to  be  kept  a 
secret  as  yet;  on  the  I2th  or  I3th  October  1752, 
Corne  told  deponent  that  he  had  married  Mr. 
Robins  and  producent  on  16th  June,  which  were 
the  couple  he  had  before  told  him  of. 

6.  Int.  In  June  1752  and  to  his  death  Cpnie 
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was  often  with  deponent  and  seemed  very  ua« 
easy. 

Witnesses  for  Sir  William  Wolseley* 
1.  Bishop  of  Litchfield  and  Coventry. — In  1750 
Deponent  first  knew  Sir  William ;  in  the  summer 
of  1752  deponent  dined  with  him  at  his  house  in 
the  country;  Mrs.  Whitby  was  there,  and  it  was 
currently  reported  Sir  William  courted  her,  and 
that  they  were  soon  to  be  married  ;  deponent  after- 
wards heard  they  were  married  on  23d  September 
1752,  and  soon  after  deponent  heard  Mr.  Robins 
was  married  to  Mrs.  Whitby  by  Come,  and  also 
heard  that  Come  sometimes  said  he  married  them 
on  the  9th,  and  sometimes  on  the  16th  June  1752; 
Sir  William  having  complained  to  deponent  about 
said  afikir,  in  the  beginning  of  December  1752, 
deponent  sent  for  Come,  and  required  him  on  his 
canonical  obedience  to  tell  him  the  truth  of  that 
affair,  and  then  Corne  assured  deponent  gravely 
that  he  married  Robins  and  Whitby  between  the 
hours  of  eleven  and  twelve  on  16th  June  1752^  and 
said  that  none  but  they  and  their  servants  were 
present ;  they  at  first  intended  to  be  married  on 
9th  June,  but  were  hindered,  which  caused  the  re- 
port of  their  being  married  sometimes  on  one  and 
sometimes  on  the  other  of  said  days;  deponent 
came  to  town,  where  he  heard  thsi,t  Come  had  im- 
posed upon  him,  and  that  he  had  told  deponent  a 
lie,  and  that  he  was  ill  thereupon  from  uneasiness 
of  mind;  on  9th  June  1753  deponent  called  on 
Corne  at  his  house  at  Stafford  ;  he  then  was  very 
ill  and  emaciated  firom  being  a  lusty,  heathful  man ; 
believes  his  illness  arose  from  his  uneasiness  of 
mind ;  Corne  fell  on  his  knees  and  with  tears 
begged  deponent's  forgiveness,  and  confessed  he 


ECCLBSIASTICAL  COURTS ;  1767. 


439 


had  imposed  on  deponent^  and  that  all  he  had 
told  him  relating  to  said  marriage  was  false,  but  if 
deponent  would  forgive  him  he  would  tell  him  the 
whole  truth ;  deponent  told  him  he  had  done  a 
very  wicked  thing,  and  must  beg  forgiveness  of 
God  and  tell  the  whole  truth,  and  he  would  forgive 
him ;  he  then  declared  that  he  did  not  marry  Mr* 
Robins  and  Mrs,  Whitby  till  the  9th  day  of  Octo- 
ber 1752 ;  about  six  weeks  or  two  months  after- 
wards, said  Come  and  Mr.  Boothby,  a  justice  of 
peace,  came  to  deponent's  house  together,  and 
Corne  again  assured  deponent  that  he  did  not 
marry  them  till  9th  of  October,  and  that  he  mar- 
ried them  between  ten  and  twelve  at  night  at 
Robins'  house  in  Stafford,  at  the  particular  en- 
treaty of  Mr.  Robins,  who  told  him  the  lady  was 
with  child  and  begged  he  would  enter  the  marriage 
as  on  9th  June  1752  to  save  her  reputation,  and 
he  being  ignorant  of  her  marriage  with  Sir  William, 
entered  said  marriage  with  Robins  on  9th  June  ; 
and  he  not  seeming  willing  to  own  one  circum- 
stance, deponent  pressed  him  thereon,  whereupon 
Mr.  Boothby  going  out  of  the  room,  said  Come 
confessed  to  deponent  that  he  had  erased  the 
register  book  in  order  to  make  an  entry  as  on  9th 
June  1752 ;  deponent  cannot  set  forth  the  parti- 
cular entry  erased.  Corne  further  confessed,  that 
soon  after  the  9th  June  1 752,  he  heard  Mrs.  Robins 
say,  she  supposed  Clements  would  swear  he  had 
married  her  to  Sir  William  Wolseley ;  and  Come 
said  that  soon  after  Mr.  Nicholls,  an  attorney,  came 
to  him,  and  asked  him  how  he  came  to  make  the 
entry  on  9th  June  when  it  was  well  known  that 
Mr.  Robins  was  on  that  day  at  Lord  Uxbridge's, 
and  also  that  Nichols  told  him.  Sir  William  was 
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actually  married  to  her,  and  that  he,  Corae,  inform- 
ed Mr.  and  Mrs.  Robinis  and  Hickin,  their  agent, 
of  what  NichoUs  had  said,  and  thereupon  they  all 
ordered  him  to  alter  the  entry  of  said  marriage 
from  the  9th  to  the  16th  June  1752,  and  that  he 
accordingly  altered  it  upon  Mr.  Robins  giving  him 
a  note  for  one  thousand  pounds  to  indemnify  him. 
Corne  further  confessed,  that  on  deponent  sending 
first  for  him,  Hickin  advised  him  to  tell  deponent 
he  married  them  on  16th  June,  and  by  said  Hick- 
in's  persuasion  he  had  falsely  declared  to  depon* 
ent ;  and  soon  after  the  note  was  exchanged  for  a 
b<>nd,  and  Corne  then  shewed  deponent  said  bond 
signed  by  Robins  and  witnessed  by  John  Hickin. 
Corne  further  confessed  that  on  a  report  that  Ann 
was  to  be  indicted  at  Lent  assires  1753  for  bigamy, 
Hickin  applied  to  him  to  go  out  of  the  way  during 
the  asssizes,  that  he  might  not  be  a  witness,  and 
offered  to  give  him  money  to  bear  his  charges,  but 
he  refused ;  the  latter  end  of  October  1753,  de- 
ponent met  Come  in  Stafford,  and  asked  him  how 
he  did,  and  told  him  he  hoped  he  was  better  now 
be  had  eased  his  mind,  he  replied,  *'  I  feel  it  here, 
and  I  fear  it  will  kill  me ;"  two  or  three  months  after 
deponent  heard  he  was  dead,  and  believes  said 
affair  broke  his  heart;  Come  told  deponent  he 
made  an  affidavit  on  2nd  October  1753  conceming 
said  affair  to  be  exhibited  in  the  King's  Bench. 

2.  Robert  Pardo. —  Deponent  has  known  Sir 
William  many  years  ;  well  knew  William  Come, 
he  was  a  very  healthy  man  till  lately ;  before  his 
death  he  seemed  very  melancholy,  and  Corne 
owned  to  deponent  that  he  did  not  marry  Robins 
till  late  at  night  of  9th  October  1 752,  and  at  their 
request  he  entered  the  marriage  on  9th  June  1752 ; 
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and  Corne  shewed  deponent  said  entry,  and  it 
then  appeared  to  be  wrote  on  a  rasure,  and  he 
owned  he  had  erased  an  entry  of  a  burial.  Come 
said  he  heard  Mrs.  Robins  say  she  believed  Cle- 
ments would  swear  he  had  married  her  to  Sir 
William,  and  NichoUs  had  asked  him  how  he 
entered  the  marriage ;  deponent  told  him,  and 
he  said  Robins  was  at  Lord  Uxbridge's  on  9th  June, 
and  thereupon  he  altered  the  date  to  I6th  June ; 
deposes  to  all  Corners  declarations  which  he  made 
to  deponent  at  the  Sununer  assizes  1753,  the  same 
as  the  Bishop  does ;  Come  said  Hickin  would  not 
let  him  tell  him  the  tme  account  of  the  transactions, 
because  he  said  that  would  hinder  him  from  being 
a  witness ;  deponent  drew  an  affidavit  for  Come 
to  swear  to  in  the  King's  Bench ;  believes  this 
affair  broke  Corne's  heart ;  deponent  is  solicitor  for 
Sir  WiUiam- 

3.  John  Bird.  Esq. — Deponent  knows  the  par** 
ties  well ;  knew  Corne,  who  told  deponent  the 
facts  in  the  affidavit,  and  swore  said  affidavit  be- 
fore deponent ;  proves  said  affidavit ;  Come  seem- 
ed very  uneasy,  and  believes  his  heart  was  broke. 
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Opposition  to  reading  Corne's  affidavit. 


Dr.  Hay  for  Robins. — ^The  rale  of  law  is,  that 
no  evidence  shall  be  admitted  but  what  shall  be 
under  the  examination  of  both  parties.  Style  446, 
the  voluntary  affidavit  of  a  stranger  cannot  be  given 
in  evidence. 

N.  B.  That  was  a  dictum  only,  not  a  determi- 
nation. 5  Mod.  163,  154, 165.  1  Lord  Raym  729. 
Carthew,  405.  I  Salk.  281.  2  Lord  Raym.  729. 
Information  against  Payne  for  a  libel.    Affidavit 
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aroho      of  a  witness  who  died,  not  received,  for  it  is  not 
. 1      evidence  on  misdemeanors  or  civil  actions,  &c*  » 


Term, 

i)MM«iMr  1;  Dr.  Simpson,  same  side. — Come  was  guilty  of 
a  clandestine  marriage,  and  therefore  excommuni- 
cated, and  could  not  have  been  a  witness*  The 
substance  of  the  affidavit  is  to  exculpate  himself. 
A  voluntary  affidavit  is  not  evidence ;  no  affidavit 
made  in  or  out  of  a  Court  can  be  read.  Gilbert's 
Law  of  Evidence,  Raym.  63,  depositions  taken 
before  answer  given  in  Chancery  and  issue  joined 
are  only  as  affidavits,  and  cannot  be  read  unless 
the  defendant  has  been  in  contempt.  Same  book, 
65,  a  witness  examined  de  bene  esse  before  coming 
in  of  answer,  dies,  the  deposition  cannot  be  read. 
Law  of  Evidence  69,  the  same  doctrine. 

Dr.  Smalbroke  contra. — They  might  have  cross- 
examined  as  to  his  affidavit,  &c. 

Dr.  Bettesworth,  same  side. — Robins's  allega- 
tion read,  in  which  she  controverts  the  purport  of 
said  affidavit. 

Delegates,  6th  March  1716,  the  affidavit  of  an 
intestate  allowed  to  establish  his  marriage.  Sack- 
everell  against  Sacheverell. 

Per  Curiam. 

I  was  of  \)pinion  that  the  judgments  upon  this 

point  had  been  various  at  common  law ;    all  the 

judges  resolved  that  depositions  taken  ex  parte  by  a 

coroner,  {a)  the  witnesses  being  dead,  should  be  re- 

(a)  Founded  on  St.  1  &  2  Ph.  &  M.  c.  13.  s.  15.  The  au- 
thorities on  this  point  are  now  concentrated  in  the  excellent  worlc 
of  Mr.  PhiUippg,  (Law  of  Evidence,  vol.  i.  373.)  See  alto  Bul- 
Icr'g  N.  P.  242. 
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ceived  as  evidence  in  a  criminal  case,  Kelynge  55. 
1  Levinz.  80,  Brunswick's  case.  Law  of  Evidence 
121.  c.  83.  ibid.  124.  1  Salk.  278.  1  Show.  365. 
3  Mod.  36.  Goodier  dig^inst  Smith,  Law  of  Evidence 
127.  c.  92.  In  the  Spiritual  Court  affidavits  of 
dead  persons  had  been  received.  Prerogative, 
7  March  1727,  Richardson  v.  Wagstaff,  aiid  other 
cases.  How  far  this  affidavit  would  be  evidence, 
or  what  weight  ought  to  be  given  to  it,  would  pro- 
perly be  considered  hereafter,  on  the  arguments 
upon  the  merits  of  the  case ;  but  I  was  of  opinion 
it  ought  now  to  be  read,  and  overruled  the  objec- 
tion. 
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Affidavit  of  William  Come,  clerk,  dated  2nd 
October  1753.— On  7th  October  1752,  and  not 
before,  Mr.  Robins  applied  to  deponent  to  marry 
him  and  Mrs.  Whitby,  and  on  9th  October  1752, 
between  ten  and  twelve  at  night,  deponent  married 
them  at  Mr.  Robins'  house ;  Richard  Derry,  her 
servant,  gave  her  away ;  Robins  desired  deponent 
to  enter  said  marriage  on  9th  June ;  deponent  did 
enter  it  accordingly  on  a  rasure,  and  for  ^the  same 
reason  deponent  dated  the  licence  9th  June  ;  soon 
after  deponent  heard  Mrs.  Robins  say  she  suppos- 
ed Clements  would  swear  she  was  married  to  Sir 
William  Wolseley,  at  which  deponent  was  much 
surprised,  and  desired  Mr.  NichoUs,  an  attorney 
at  Stafford,  might  be  consulted,  but  they  disapprov- 
ed of  him  and  named  Mr.  Hickin ;  deponent  did  not 
see  Hickin  till  the  1 1th  of  October,  when  Robins 
told  him  they  were  married  on  9th  June,  and  de- 
sired Hickin  to  search  the  register  of  Colwich  for 
Sir  William's  marriage  ;  he  did,  and  said  he  could 
find  none  ;  NichoUs  told  deponent.  Sir  William 
was  married  to  Whitby ;  Robins  afterwards  orders 


T«nB, 


444  CASES  DETERMINED  IS  THE 

AnetuM     ed  deponent  to  alter  the  register  to  the  16th  Jirne^ 

1     which  deponent  did,  and  he  gave  deponent  a  bond 

of  indemnity  for  one  thousand  pounds ;  deponent 
i«  pressed  Robins  to  accommodate  the  affair  with  Sir 
William ;  Hickin  would  not  let  deponent  tell  him 
'  the  truth  of  the  transaction,  but  Hickin  desired  de- 
ponent to  make  affidavit  that  he  married  them  in 
June,  but  deponent  refused ;  Robins  made  affidavit 
that  he  was  married  in  June,  and  deponent  spoke 
to  him  of  it  with  surprize ;  Hickin  pressed  deponent 
to  absent  himself  that  he  might  not  be  a  witness 
upon  an  indictment  against  Whitby  for  Bigamy. 

4.  Joseph  Dickenson,  clerk. — Deponent  well 
knew  William  Come  ;  proves  entry  in  Register  of 
Castle  church,  marked  D. 

6.  Lewis  Dickenson. — Proves  exhibitD.;  knew 
William  Come,  who  several  times  told  deponent 
said  entry  was  fake,  and  that  he  first  wrote  it  9th 
June;  declared  he  'did  not  marry  Robins  and 
Whitby  till  9th  October  1762,  but  entered  it  9th 
June  to  save  her  reputation ;  deposes  to  Corne's 
declarations  as  the  other  witnesses  did;  Come 
died  22nd  November  1753,  and  was  biu*ied  at 
Stafford;  believes  his  heart  was  broke;  proves 
Come's  affidavit. 

6.  Phoebe  Boothby. — ^Well  knew  Come;  he 
often  said  he  believed  that  unfortunate  affair  mean- 
ing Robin's  marriage,  would  cause  his  death; 
heard  him  ask  Sir  William's  pardon,  and  said  he 
had  grievously  injured  him ;  heard  him  say  he  had 
knposed  on  the  Bishop. 

7.  Brooke  Boothby,  Esq. — Deponent  knows 
the  parties ;  deponent  received  a  message  from 
Come,  desiring  him  to  acquaint  Sir  William  that 
if  he  would  forgive  him  he  would  tell  him  the 
whole  troth  as  to  the  said  marriage ;  Come  desired 
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deponent  to>  go  with  him  to  the  Bishop^  and 
Come   then  told  the  Bishop  that   Hickin    ad- 
vised him  to  insist  he  married  them  on  16th  June.       ^ 
Cbnie  said  Robins  desired  him  to  make  a£Bdavit   mnnmkif  l 


Court* 


that  he  married  them  on  16th  June,,  but  he  re^ 
iused ;  coniessed  to  tke  Bishop  he  had  made  a 
&lse  entry.  Gome  said  to  deponent,  that  as  he 
expected  to  die  very  soon,  deponent  might  depend 
upon  it  that  all  he  had  said  in  his  affidavit  was 
true. 

8.  John  Dunn.  —  Knows  parties^  and  knew 
Come.  Deponent  went  to  search  the  register  of 
Castle  church  for  the  entry  of  Robin's  marriage ; 
the  first  time  deponent  went.  Come  said  he  mar- 
ried them,  oa  9tb  June,  but  whett  deponent  oMs 
the  register  ilk  was  entered  KSth  Jone. 

S.  Int.  Never  ssw  said  register  but  when  Come 
diewed  it  to  him ;  when  respondent  inspected  it, 
it  did  appear  to  him  to  be  a  fair  entry,  and  depo« 
nent  did  not  observe  any  rasure,  and  th^re  wa&  no 
paper  then  panned  to  it..  Respondent  did  not 
easefirlly  examine  it  as  to  the  rasure* 

9.  Micha^  Peake,  former. — Knew  Come ;  dt^ 
ponent  married  his  sister;  the  entry  m  register 
cf  Gastlc  ehsirch  and  the  paper  pinned  to  it  de^ 
ponent  believes  are  Corners  hand  writing;  in 
March  1733  Gome  told  deponent  that  all  he  had 
said  about  said  marriage  was  folse,  and  lliat  die 
entry  was  feke,  and  that  he  did  not  marry  them 
till  the  9th  October  1752,^  and  that  he  bad  imposed 
on  the  Bishop ;  Come  told  deponent  RobanS' want* 
ed  him  to  swear  to  the  marriage  in  June^  but  he 
would  not ;  deposea  the  same  as  the  other  wit« 
nesses  to  Gome'a  declarations  and  that  he  tdd  de^ 
ponenl  he  bad  made  a  fiitt  and  tnie  confesBion  te» 
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the  Bishop.  He  was  very  uneasy  in  mind  and 
apprehensive  of  being  set  in  the  pillory  for  the  false 
entry. 

3.  Int.  Has  several  times  heard  Gome  say  he 
married  Robins  in  June  1762. 

10.  William  Scott,  gent. — Deponent  is  bailiff 
to  Lord  Uxbridge  ;  swears  that  Mr.  Robins  came 
to  his  Lord's  house  on  29th  May  1752,  and  on  9tb 
June  1752  he  was  very  lame,  and  not  able  to  stir 
without  assistance,  and  deponent  was  with  hini 
almost  the  whole  day  of  9th  June,  and  Robins 
was  not  out  that  whole  day  from  Lord  XJxbndge's 
house. 

2^.  Int.  Deponent  had  a  child  baptized  16tb 
June  ]  752,  as  he  believes  the  day  to  have  been, 
and  Robins  was  godfather,  and  present  at  said 
christening,  and  slept  at  respondent's  house  that 
night.  3.  Int.  Respondent  has  frequently  heard 
Come  say  he  married  Robins  on  16th  June. 

11.  Benjamin  Victor,  Esq.  —  Deponent  first 
knew  Sir  William  in  1729 ;  on  16th  or  17th  July 
1752  first  knew  Ann  Whitby.  Deponent  left 
Wolseley  Hall  on  29th  August  1752,  and  while 
deponent  was  at  Sir  William's,  Ann  often  declared 
herself  to  be  a  widow.  Sir  William  told  deponent 
she  had  agreed  to  marry  him,  and  that  she  desired 
the  wedding  might  be  speedy,  and  that  nobody 
but  Clements  and  his  wife  and  deponent  might  be 
there,  and  that  deponent  might  give  her  away. 
Deponent  desired  he  might  have  some  talk  with 
her  alone;  on  18th  or  19th  August  she  sent  for 
deponent,  and  deponent  told  her  he  was  going  out 
of  England  soon,  and  she  must  fix  a  short  day  if  be 
was  to  give  her  away,  she  named  the  25th  August ; 
deponent  having  mentioned  the  necessity  of  her  re*. 
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nouDcing  all  claim  on  Sir  William's  estate  if  she  sur-  ^JJ" 
vived  him  ;  she  replied,  "  I  will  do  all  I  can  to  shew 
myself  a  friend  to  Sir  William's  family."  Deponent 
looking  on  what  she  said  as  a  consent,  he  and  Sir 
William  settled  the  articles  C,  and  dated  them  22nd 
August,  to  be  signed  the  next  day,  but  she  then  re- 
fused to  execute  such  articles ;  does  not  know 
when  they  were  executed,  believes  the  word  Sep- 
tember in  the  date  is  Sir  William's  writing  and  the 
rest  is  deponent's. 

Int.  read.  Do  you  know  of  a  pamphlet  called 
the  Widow  in  the  Wood,  did  not  you  write  or  cause 
it  to  be  wrote,  and  by  whose  order  ? — Ans.  That 
he  knows  of  such  pamphlet,  and  further  he  is  not 
bound  to  answer, 

12.  Richard  Wokeley,  Esq. — Deponent  is  ne- 
phew to  Sir  William;  has  known  Ann  Whitby  about 
four  years,  on  23d  September  1752  deponent  was 
at  Colwich  church,  and  there  saw  her  execute  the 
articles  dated  22nd  September  1752;  and  depon* 
ent  and  Mr.  Clements  were  witnesses  to  said  ar- 
ticles, and  to  a  counter-part  then  executed  by  Sir 
William ;  does  not  know  the  contents  of  said 
articles ;  those  marked  C.  were  originally  dated 
22nd  August. 

13.  William  Thompson. — Deponent  was  servant 
to  Mr.  Robins  to  his  death.  On  the  9th  October 
1752,  deponent  was  present  about  eight  or  nine  at 
Bight,  and  saw  and  heard  William  Corne,  clerk, 
marry  said  John  Robins  and  Ann  Whitby,  and 
about  a  week  before  deponent  heard  Robins  ask 
Come,  to  marry  them ;  has  heard  her  say  she  sup- 
posed that  rogue  Clements  would  swear  he  had 
married  her  to  Sir  William.  During  the  whole 
month  of  June  1752,  as  he  best  remembers,  Mr. 
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Robins  was  at  Lord  Uxbridge's,  and  was  iU  all 
that  time.  Mr.  Robins,  on  discovery  of  the  truth 
of  the  marriage,  went  to  France. 
1*  2.  Int.  Respondent  lives  at  Sir  William's^  but 
is  not  in  his  service.  3.  Int.  Has  known  Thomas 
Wood  some  years;  in  May  1754  deponent,  to 
oblige  Mr.  Robins,  did  declare  to  said  Wood  in 
presence  of  Margaret  Pidgeon  that  Robins  and 
Whitby  were  married  16th  June  1752,  and  that 
he  and  Richard  Deny  were  present  on  said  16th 
June,  and  saw  said  marriage  performed  by  Come, 
but  he  never  intended  to  swear  thereto  ;  respond-* 
ent  was  a  witness  to  a  bond  relating  to  said  mar-- 
fiage.  4.  Int.  In  May  1754^  deponent  did  sign  a 
writing  that  it  was  the  16th  June  1752,  when 
he  was  present  at  such  marriage,  and  such  writing 
was  witnessed  by  Thomas  Wood  and  Margaret 
Pidgeon }  but  deponent  did  not  at  any  time  clasp 
his  hands  together,  and  wish  he  might  never  enter 
into  heaven  if  it  was  not  true. 

14.  John  Clements^  clerk.  — Knows  the  parties 
by  being  vicar  of  Golwich ;  on  23d  September 
1752  Ann  Whitby  executed  the  articles  marked 
C.  in  Golwich  church  in  presence  of  deponent 
and  Richard  Wolseley  who  attested  them,  and  a 
counterpart  was  signed  by  Sir  William ;  they  in- 
tended to  have  been  married  on  25th  August,  and 
the  articles  were  to  have  been  executed  on  22nd 
August,  but  deponent  advised  her  to  consult  her 
brother  Mr.  Northey,  which  put  off  the  marriage ; 
sets  forth  the  purport  of  those  articles  Sir  Wil« 
liam  signed,  which  were  delivered  to  her ;  snb^ 
stance  thereof — Sir  William  to  have  300/.  a-year 
(^  her  jointure,  and  he  to  make  such  provision  for 
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children  by  her,  as  he  had  settled  on  his  younger 
children  by  his  first  wife. 

4.  Int.  Idth  November  1752,  deponent  sent 
Walter  Cartwright  to  Mrs.  Robins,  for  two  mo- 
dus's  due  to  him  as  vicar  of  Colwich,  out  of  her 
estate,  and  bid  him  tell  her,  that  if  she  was  married 
to  Mr.  Robins  on  16th  June  1752,  there  was  a  fee 
due  to  him  for  such  marriage,  but  did  not  other- 
wise demand  any  fee ;  Mr.  Robins  paid  to  Cart* 
Wright  a  fee  of  five  shillings,  for  which  he  gave 
him  a  receipt,  and  Robins  also  paid  him  the 
mod  uses. 

15.  Mary  Clements. — ^The  end  of  August  1752, 
Mrs.  Whitby  said  to  deponent,  *'  Mrs.  Clements, 
they  are  always  raising  stories  of  me,  they  said  I 
was  going  to  be  married  to  Mr.  Robins  before  my 
husband  was  cold,  but  I  must  do  Mr.  Robins  the 
justice  to  say  be  never  asked  me  the  question,  and 
I  will  swear  it  ;*'  on  23d  September  1752,  deponent 
was  present  in  Colwich  church,  and  saw  said  Ann 
execute  her  part  of  articles  with  Sir  William. 

14.  Int.  They  were  executed  in  one  of  the 
windows  of  said  church  ;  Ann  desired  they  might 
be  executed  there  for  privacy,  and  said  Ann  de« 
livered  the  part  signed  by  Sir  William  to  de- 
ponent's husband  to  keep  for  her. 

16.  Edward  Whitby,  Esq. — Deponent  was 
brother  to  Ann's  first  husband  ;  15th  July  1752, 
deponent  dined  with  her  at  Whitby  Wood,  she 
asked  deponent  if  he  had  seen  Mr.  Robins,  and 
said  he  had  proposed  himself  to  her,  but  she  had 
refused  him. 

Marriage  articles  marked  C.  read. 

Ann  agrees  to  claim  nothing  out  of  Sir  William's 
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^estate,  if  she  survives  him/  but  agrees  to  pay  him 
300/.  a  year  out  of  her  jointure. 

On  Sir  William's  Allegation,  dated  16  June  1756- 

1.  John  Clements,  clerk. — On  or  about  26th 
August  1752^  Ann  dined  with  deponent,  and  in  the 
afternoon  Sir  William  was  sent  for  at  her  desire^ 
and  she  then  seemed  uneasy  at  Sir  William's  having 
examined  her  servant,  and  she  cried  and  seemed  to 
faint  away ;  Sir  William  called  for  hartshorn,  which 
she  drank,  and  soon  after  fell  into  an  hysterick  fit, 
and  during  the  fit,  often  cried  out,  ''  That  damned 
rascal  Victor  has  done  this  to  break  the  match,"  and 
cried  out,  "  I  love  Sir  William,  where  is  he  ?"  Sir 
William  asked  deponent's  wife  if  she  ever  heard 
any  body  talk  so  rationally  in  a  fit ;  deponent  had 
not  any  book  in  his  hand  ;  after  the  fit  she  was  very 
merry,  played  at  cards^  and  supped  at  deponent's 
that  night ;  23rd  September  1 752,  she  again  came 
and  dined  at  deponent's  house,  and  after  dinner, 
at  her  earnest  request  deponent  fetched  Sir  William 
and  his  nephew,  and  she  signed  the  articles  that 
aft;emoon  in  Colwich  church. 

2.  Int.  On  Sunday,  23rd  August,  deponent  was 
present  when  Sir  William  gave  her  a  paper  to  sign, 
and  she  said  she  would  consider  of  it.  3.  Int. 
On  26th  August  Ann  went  up  stairs  after  dinner  to 
dress  herself,  and  then  drank  a  glass  of  the  same 
wine  they  had  drank  at  dinner,  and  she  after- 
wards fell  into  a  fit.  4.  Int.  On  21st  September 
1752,  she  dictated  to  respondent  at  his  house  certain 
articles  of  agreement,  and  by  her  direction,  after 
deponent  had  written  them,  he  delivered  them  to 
Sir  William ;  deponent  wrote  them  by  her  direc- 
tion, but  can  not  say  how  she   became  skilful 
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enough  to  dictate  marriage  articles ;  they  were 
dated  21st  September,  and  afterwards  some  alter- 
ations were  made,  and  respondent  wrote  said  arti- 
cles over  again  on  stampt  paper  by  her  desire ; 
cannot  set  forth  where  he  bought  the  stamps ;  he 
engrossed  them  on  stamps  on  23d  September,  and 
had  them  in  his  custody  till  8th  or  9th  October 
following,  and  they  are  the  same  articles  Sir  Wil- 
liam executed.  5.  Int.  Before  they  were  exe- 
cuted, the  articles  signed  by  Ann  were  in  Sir 
William's  custody,  and  believes  Sir  William  brought 
them  with  him  on  23d  September,  and  they  were 
executed  in  the  window  in  Sir  William's  seat  in 
Colwich  church ;  the  two  parts  were  not  duplicates, 
one  signed  one  set  of  articles,  and  the  other  party 
signed  the  other  set.  6.  Int.  Ann  delivered  the 
articles  signed  by  Sir  William  to  keep  for  her, 
and  she  so  delivered  them  in  the  church,  and  de- 
ponent kept  them  till  8th  or  9th  October,  when 
Ann  sent  for  them,  and  deponent  delivered  them 
into  her  own  hand. 

2.  Mary  Clements. — Deposes  the  same  as  to 
her  fit  on  26th  August,  and  as  to  what  Ann  said 
when  she  was  in  the  fit.  She  afterwards  played  at 
cards,  supped,  and  was  very  merry  at  deponent's 
house  that  night ;  contradicts,  as  does  her  husband, 
the  depositions  of  Blakemore,  the  coachman.  She 
again  dined  at  deponent's  on  23d  September,  and 
by  Ann's  desire.  Sir  William  was  sent  for,  and  she 
that  afternoon  signed  the  articles  in  the  church. 

3.  James  Clements,  aged  16,  examined  in 
1766. — Swears  precisely  to  26th  August,  and 
gives  his  reasons  for  remembering  the  day  when 
Ann  aiid  Sir  William  were  at  his  father's  house ; 
says  she  supped  there,  and  was  very  meriy.  Swears 
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he  never  told  Blakemore  what  he  said  Blak^nore 
has  deposed  to. 

4.  Elizabeth  Clements,  aged  18. — Swears  Ann 
supped  and  played  at  cards  the  evening  of  26th  Au-* 
gust  at  Clements'  house.  Deponent  heard  nothing 
of  what  is  deposed  by  Blakemore  ;  2dd  Septem- 
ber Ann  again  dined  at  Clements',  and  Sir  William 
was  sent  for. 

5.  John  Aston. — Deponent  was  servant  to  Cle- 
ments ;  in  August  1752,  Ann  dined  at  Clements', 
and  had  a  fit,  but  afterwards  was  very  merry, 
played  at  cards,and  supped  there,  and  about  a  fort- 
night afterwards  again  dined  there,  and  she  was 
at  six  in  the  evening  in  Colwich  church,  and  she 
did  not  go  home  till  about  ten  o'clock. 

6.  Mary  Boreham.  —  Deponent  was  servant  to 
Clements  in  August  1762,  when  Ann  dined  there ; 
believes  Ann  had  a  fit  there,  but  afterwards  she 
played  at  cards  and  supped  there,  and  about  three 
weeks  afterwards  Ann  dined  there  again,  and  that 
afternoon  deponent  saw  her  and  Mrs.  Clements  in 
the  church-yard. 

7.  Mary  Goodwin.  —  On  23d  September  1762, 
about  five  or  six  in  the  evening,  deponent  saw  Ann 
and  Mrs.  Clements  in  the  church-yard. 

2.  Int.  Believes  she  may  have  said  she  did  not 
see  Sir  William  and  Ann  come  out  of  the  church 
together. 

8.  William  Thompson.  —  Some  time  about  9th 
October  1762,  but  cannot  be  certain  as  to  the  day 
deponent  and  Richard  Deny  witnessed  a  marrii^e 
bond  executed  by  Mr.  Robins,  is  certain  it  was 
not  before  October. 

1.  Int.  In  May  1764,  deponent,  by  the  direction 
of  Mr.  Robins,  went  to  the  house  of  John  Dearie, 


ECCLESIASTICAL  COURTS ;  1767. 


453 


but  did  not  see  him,  nor  did  respondent  then, 
or  at  any  other  time,  go  to  Dearie's  house  with  in- 
tent to  swear  to  the  marriage  of  Mr.  Robins  with 
Ann  Whitby  on  16th  June  1762,  or  ever  request 
Dearie,  or  any  other  person,  to  swear  him  to  an 
affidavitthat  lliey  were  married  on  16th  June  1752; 
neither  had  respondent  at  any  time,  any  discourse 
with  Dearie  about  making  such  affidavit,  nor  did 
he  ever  apply  to  Thomas  Wood  or  any  other  per- 
son, to  put  down  in  writing  what  he  was  willing 
to  swear ;  but  Wood  came  one  day  to  Mr.  Robins, 
and  put  down  a  declaration  in  writing,  purporting 
to  testify  that  deponent  was  present  and  saw  them 
married  on  16th  June  1752,  and  that  he  was  a  wit* 
ness  to  the  bond  relating  to  such  marriage,  and  was 
ready  to  testify  the  same  on  oath  when  required ; 
but  deponent  did  not  request  Wood  to  put  down 
such  memorandum,  nor  did  deponent  ever  sign 
such  memorandum  or  declaration,  and  there  was 
not  any  one  present  when  Wood  made  such 
memorandum,  but  depcment  and  Mrs.  Pidgeon. 

N.  B.  This  witness  has  flatly  perjured  himself 
in  his  answer  to  this  interrogatory. 

9.  Benjamin  Victor,  Esq. — On  26th  August 
1752,  deponent  was  at  Sir  William's  house,  when 
Mr.  Clements  came  and  told  Sir  William  Ann  de- 
sired to  see  him. 

10.  William  Scott. — Deponent  is  sure  Robins 
did  not  sign  any  marriage  warrant  before  Come 
on  9th  June,  for  he  was  then  at  Lord  Uxbridge's. 

11.  Richard  Wolseley,  Esq. — Deponent  was 
not  in  Staffordshire  on  26th  August  1752;  never 
witnessed  any  paper  signed  by  Ann  on  said  day ; 
swears  Ann  was  in  Colwich  church  on  the  evening 
of  23d  September  1752. 

3.  Int.    The  articles  were  executed  in  a  window 
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on  the  right  hand  of  Colwich  church,  going  into  it 
from  the  road ;  does  not  remember  they  were  read 
over  when  they  were  executed.  Deponent  was  a 
witness  to  them;  thinks  he  signed  his  nsune  at 
Clements'  house,  and  Clements  as  he  best  remem- 
bers first  produced  the  articles.  Two  parts  were 
then  executed,  one  by  Sir  William  and  the  other 
by  Ann. 

Witnesses  for  Sir  William  on  another  Allega^ 
tion  in  1756. 

1.  Benjamin  Victor,  Esq. — ^To  declaration  of 
Derry,  dated  21st  August,  1762;  deposes  that 
Derry  acknowledged  the  contents  to  be  true,  and 
voluntarily  signed  it,  and  did  not  then  say  his  mis- 
tress was  married  to  Robins.  Deponent  wrote  to 
Ann  on  Saturday  29th  August  1752,  relating^  to 
her  marriage  with  Sir  William,  which  was  the  only 
letter  he  ever  wrote  to  her,  does  not  know  her 
hand-writing. 

3.  Int.  Derry  signed  a  paper  drawn  up  by 
respondent  to  confess  his  crime  in  having  reflected 
on  his  mistress.  The  paper  was  wrote  on  21st 
August,  deponent  drew  it  up ;  upon  being  told 
what  Derry  had  said  to  Sir  William's  servants  on 
18th  August,  Derry  was  sent  for  on  21st,  but  he 
could  not  come  till  the  25th,  •  and  then  the  paper 
being  read  to  him,  and  being  told  that  if  he  would 
not  sign  it,  his  mistress  would  be  informed  of  the 
scandalous  expressions  he  had  used  of  her,  and 
that  she  would  prosecute  him  for  the  same;  he 
thereupon  did  sign  it  in  presence  of  respondent. 
Sir  William,  and  Mr.  ClementSy  and  respondent 
and  Clements  witnessed  it.  4.  Int.  29th  August 
respondent  wrote  to  Ann,  to  induce  her  ta  sign 
the  deed,  to  renounce  all  claims  to  the  Wolseley 
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^tate;  deponent  delivered  the  letter  to  Hit 
William's  butler,  and  gave  a  copy  of  it  to  Sir 
William. 

2.  Sarah  Nicholb,  widow. — Deponent's  husband 
on  16th  June,  1752,  met  Mr.  Robins  at  dinner  at 
Mrs.  Whitby's,  and  at  nine  or  ten  at  night  they 
came  to  NichoUs'  house,  at  Stafford,  in  a  one-horse 
chaise,  and  there  with  assistance  Robins  alighted 
and  spent  the  evening  at  NichoUs',  and  did  not 
stir  from  thence  till  twelve  or  one  that  morning, 
and  then  went  home  to  his  own  house  on  the  op- 
posite side  of  the  way.  About  eight  t>'clock  next 
morning,  William  Thompson  informed  deponent 
that  his  master,  Mr.  Robins,  was  ill  in  bed,  and 
wanted  some  strong  wine.  Deponent  gave  him 
some,  and  on  said  16th  June  Robins  dined  with 
deponent's  husband.  Deponent  thinks  he  was 
not  well  enough  to  ride  that  day  to  Castle  church ; 
proves  letters  from  Ann  to  Sir  William  to  be  Ann's 
writing. 

2.  Int.  Elizabeth  Toukes,  who  was  a  servant 
to  Robins,  told  deponent  she  would  not  remember 
any  thing  about  this  affair.  3.  Int.  Respondent 
has  asked  persons  what  they  knew  about  Robins 
having  been  at  her  house  on  15th  June.  4.  Int. 
Believes  Robins  dined  with  Ann  on  15th  June^ 
and  came  from  thence  to  Stafford,  from  whence  to 
Castle  church  is  one  mile.  Believes  he  was  god- 
father to  Mr.  Scott's  child  in  June  1752. 

Ann's  letter  to  Sir  William. — Invites  Sir  William 
to  come  to  her  at  eight  that  evening ;  says  she  was 
engaged  to  go  out  and  should  not  be  back  till  the 
evening ;  mentions  that  she  had  received  a  letter 
that  morning  from  Mr.  Victor ;  expresses  regard  for 
Sir  William  and  his  family ;  dated  Saturday. 

3.  Elizabeth  Toukes. — Says  she  cannot  depose 
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to  any  part  of  the  allegation^    {N.  B.   She  was 
servant  to  Mr.  Robins  in  June,  1752.) 

1 .  Int.  Respondent  was  servant  to  Mr.  Robins 
on  16th  June  1752 ;  he  might  go  out  early  in  the 
morning  of  that  day  and  return  home  without  her 
knowledge.     2.  Int.  Knows  Mr.  Hickin. 

4.  Ann  Vaughan. — Deponent  servant  to  Nicholls; 
about  ten  at  night  on  15th  June  1752,  Robins 
came  to  Nicholls'  house  and  staid  there  till  between 
twelve  and  one  in  the  morning,  and  the  next  day 
he  dined  at  Nicholls' ;  he  was  then  in  a  weak  con- 
dition. 

4.  Int.  Castle  church  is  a  mile  from  Stafibrd. 

5.  John  Clements,  clerk. — Derry  read  his  re- 
cantation and  signed  it,  and  deponent  and  Victor 
attested  it;  it  was  signed  on  25th  August  volun- 
tarily. 

3.  Int.  Confirms  deposition ;  says  Derry  was 
not  present  when  the  recantation  was  drawn  up; 
29th  August,  1752  was  a  Saturday. 

Recantation  read. 

6.  Abraham  Lukin. — In  August  1752,  Deny 
said  at  Sir  William's  house,  *'  The  affair  is  quite 
indifferent  to  me  whether  my  mistress  marries  Sir 
William  or  not,  for  ^e  has  promised  to  take  care 
of  me,  for  I  can  bring  her  on  her  knees  for  her 
former  sinis;"  deponent  was  present  when  the  re- 
cantation was  read  to  Derry. 

Sixth  article  of  allegation  charges  a  particular 
discourse  between  Derry  and  three  of  Sir  William's 
servants. — ^Answer.  He  knows  nothing  of  the  con- 
tents thereof. 

3.  Int.  Respondent  heard  Derry  acknowledge 
the  contents  of  the  recantation  to  be  true. 

7*  Thomas  Greatholder.— Deposes  to  Derry's 
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declaration  the  same  as  Lukin^  and  proves  the  re*  Awmn 
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cantation.  


7.  Int.  Deponent  is  coachman  to  Sir  William ; 
deponent    has   often   said  Ann  was    a   wicked   Deo^^bWi;^ 
woman. 

8.  Mary  Flint. — Derry  declared  to  deponent 
after  the  22nd  of  June  1752,  that  the  match  be- 
tween his  mistress  and  Robins  was  off,  and  said 
"  They  have  quite  broke  off." 

9.  Joseph  Dickenson,  cleric:. — 16th  June  1762 
was  the  archdeacon's  visitation  at  Stafford ;  it  did 
not  cease  raining  that  day  from  seven  in  the  morn- 
ing till  three  in  the  afternoon ;  deponent  saw  Come 
at  Stafford  at  ten  that  morning. 

10.  Charles  Howard,  proctor. — On  the  16th 
June  1 752,  deponent  was  up  at  five  in  the  morn- 
ing, when  it  rained  violently  and  the  roads  were 
Very  wet,  and  it  continued  to  rain  violently  till 
noon  ;  deponent  was  with  the  archdeacon  on  his 
visitation  that  day. 

11.  Brooke  Crutchley,  gent. — On  16th  June 
1762,  about  ten  at  night  deponent  saw  Robins 
come  with  NichoUs  to  Stafford,  and  he  was  helped 
ihto  NichoUs'  house,  about  nine  in  the  morning 
of  16th  said  June ;  deponent  was  with  Robins ; 
found  him  in  bed,  and  he  complained  he  was  very 
in ;  middle  of  July  1762  deponent  went  to  see 
Mrs.  Whitby,  and  she  then  said  to  deponent, 
''  The  affair  is  quite  over  between  Mr.  Robins  and 
t,  and  I  shall  never  have  any  thing  more  to  say  to 
him  on  that  head,  but  I  shall  always  be  glad  to 
see  him  as  a  relation ;''  and  the  beginning  of  said 
July  Robins  told  deponent  the  affair  between  him 
and  Mrs.  Whitby  was  over,  and  William  Thomp- 
son told  deponent  the  same. 

12.  Catherine  Crutchley.— Swears  she  went  to 
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see  Mr.  Robins,  who  was  her  brother,  about  ten 
in  the  morning  of  16th  June,  and  he  was  very  ill, 

"•^■^    and  said  he  could  not  get  off  his  chair. 

»«w«b«i.  13.  Richard  Wilks,  M.  D. — ^The  morning  of 
16th  June  1762  was  very  wet;  about  ten  that 
morning  deponent  went  to  visit  Mr.  Robins,  who 
was  undrest>  and  he  then  said  he  was  so  very  weak 
that  he  had  great  difficulty  in  rising  from  his  chair, 
and  more  in  walking  across  the  room,  and  said  he 
was  not  able  to  ride  on  horseback. 

3.  Int.     Robins  was  unfit  to    go  to  Castle 
church  on  16th  June. 

Witnesses  for  Robins. 

1.  John  Dearie,  gent. — Between  Easter  and 
Whitsuntide,  viz.  in  May  1 754  William  Thompson 
came  to  deponent's  house  in  Stafford,  deponent 
being  a  master  extraordinary  in  chancery,  and  de- 
sired deponent  to  take  his  affidavit  that  he  vtras 
present  at  the  marriage  of  Mr.  Robins  and  Mrs. 
Whitby,  on  16th  June  1752;  deponent  told  him 
he  had  no  commission  to  take  affidavits  in  the 
Arches,  and  was  so  ill  he  could  not  draw  an  affi- 
davit ;  he  then  asked  deponent  what  he  had  best 
do  in  that  affair ;  deponent  recommended  him  to 
go  to  Mr.  Thomas  Wood,  a  writer,  and  get  him  to 
put  down  in  writing  what  he  was  willing  to  swear, 
and  send  it  to  Mrs.  Robins. 

1.  Int.  About  Christmas  1754,  respondent  re* 
ceived  an  affidavit  from  London  concerning  said 
marriage  for  Thompson  to  swear  to,  but  he  then 
said  times  were  altered ;  deponent  admonished 
him  not  to  swear  falsely ;  he  replied  that  he  did 
not  deny  but  that  the  contents  of  said  affidavit 
were  true,  but  he  should  not  swear  to  it. 
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3.    Int.      Believes    Thompson    was    sent    by; 
Robins  to  deponent  to  take  said  affidavit. 

2.  Elizabeth  Whitnall. — Deponent  was  servant 
to  Mr.  Dearie,  and  was  present  when  William 
Thompson  came  to  Mr.  Dearie  and  desired  him  to 
draw  an  affidavit  that  he  was  present  on  16th 
June  1762,  when  Robins  and  Whitby  were  mar* 
ried,  and  to  swear  him  thereto ;  Dearie  said  he 
was  ill,  and  recommended  him  to  go  to  Thomas 
Wood,  and  get  him  to  draw  an  affidavit;  this 
passed  in  May  1754. 

3.  Walker  Cartwright,  barber. — Sunday  12th 
November  1762,  Mr.  Clements  sent  for  deponent 
and  bid  him  go  the  next  day  to  Stafford  to  de^ 
mand  of  Mr.  John  Robins  two  moduses  for  Mrs. 
Ann  Whitby's  estate,  and  also  a  marriage  fee, 
which  he  said  was  due  to  him  for  her  marriage  to 
Robins,  and  said  as  they  had  been  married  some 
time  he  ought  to  be  paid,  and  Clements  then  gave 
deponent  two  receipts  signed  by  him,  and  the 
whole  was  of  his  hand-writing,  and  bid  deponent 
deliver  the  same  to  Mr.  Robins  if  he  paid  said  two 
moduses,  but  did  not  give  him  a  receipt  for  the 
marriage  fee,  but  bid  deponent  give  one  if  it  was 
paid  to  him,  and  at  same  time  said  he  expected 
Robins  would  give  him  more  than  his  fee ;  Ann 
had  then  lived  publicly  with  Robins  as,  her  hns-* 
band,  about  a  month ;  deponent  went  the  next 
day ;  Robins  paid  him  said  two  moduses  and  five 
shillings  for  a  marriage  fee,  for  which  deponent 
gave  him  a  receipt,  which  was  written  by  Mr. 
Robins's  footman  and  deponent  signed  it;  same 
day  deponent  paid  said  money  for  the  moduses 
and  fee  to  Clements;  the  end  of  December  or 
January  1762,  Clements  applied  to  deponent  to 
make  affidavit  that  deponent  did  not  receive  sai4 
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ambu  moduses  and  fee  for  him  by  his  order,  and  pro- 
1  duced  a  draft  of  an  affidavit  setting  forth  that  de- 
ponent had  received  said  money  of  his  own  head^ 
1*  without  the  order  or  privity  of  said  Clements; 
such  draft  also  contained  several  transactions,  to 
which  deponent  was  an  entire  stranger ;  deponent 
told  Clements  he  was  a  very  wicked  man,  and 
that  deponent  would  not  make  such  affidavit; 
Clements  still  pressed  deponent  to  swear  to  it^ 
and  told  deponent  he  would  give  him  some  of  the 
sacrament  money,  but  deponent  totally  rejected 
his  offer ;  in  January  1753  deponent  made  affida- 
vit that  he  had  received  the  moduses  and  fee  by 
Clements'  order,  and  he  hearing  of  it  applied  to 
deponent  to  know  whether  he  had  done  so ;  de- 
ponent told  him  he  had ;  then  Clements  said  he 
should  have  come  to  him,  and  he  would  have 
taught  him  what  to  have  sworn ;  deponent  knows 
Sir  William's  seat  in  Colwich  church,  there  is  no 
window  in  it. 

8.  Int.  Respondent  shaves  for  a  penny.  16.  Int.. 
There  is  a  window  in  the  stair-case  going  to  Sir 
William's  gallery. 

4.  Ellen  Cartwright. — In  January  1763,  Mr. 
Clements  came  to  deponent's  husband,  Walter 
Cartwright,  and  askqd  him  if  he  had  made  an 
affidavit  that  he  had  received  of  Mr.  Robins  two 
moduses  and  a  marriage-fee  for  him ;  deponent's 
husband  said  "Yes;"  Clements  replied  he  had 
done  ¥nrong,  he  should  have  come  to  him  to  have 
been  taught  what  to  swear ;  there  is  no  window 
in  Sir  William's  seat  in  Colwich  church. 

4.  Walter  Cartwright,  sen. — ^There  is  no  window 
in  Sir  William's  seat  in  Colwich  church. 

2.  Int.  Sir  William  has  two  seats  below,  in 
which  there  is  a  window.    3.  Int.   Sir  William 
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built  a  gallery  over  said  seat,  the  stairs  of  wbich 
are  near  said  window.  4.  Int.  The  south  seat  is 
Sir  William's. 

6.  William  Draper. — ^There  is  no  window  in  Sir 
William's  seat. 

7.  Ann  Nevill. — ^The  same. 

8.  Richard  Bond. — The  same. 

4.  Int.  A  writing  may  be  signad  in  the  window 
by  the  staircase,  if  a  person  Joieels  or  sits  down  to 
write. 

9.  Francis  Sponeer. — The  same. 

10.  Randoi){Ai  Mottershaw. — The  same. 

11.  Cbarles  Trubshaw. — The  same. 

1.  lat.  As  soon  as  one  comes  into  Colwich 
chuD^  at  the  north  door,  there  is  a  window  where 
a  person  may  sign  a  paper  if  he  kneels  or  sits  on 
the  stairs. 
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Witnesses  far  Robins  on  another  Allegation. 
1.  William  lithgow. — Knows  the  parties ;  de- 
ponent was  at  Mr.  Robins'  house  at  Stafford  from 
four  or  five  o'clock  in  the  evening  of  15th  June 
1752  till  one  o'clock  in  the  morning ;  deponent 
went  there  to  welcome  Mr.  Robins  to  Stafford, 
who  had  not  been  there  for  some  time,  and  to  as- 
sist the  servant  in  drawing  ale  for  the  burgesses 
who  came  there  about  ten  or  eleven  of  said  night 
of  15th  June  as  he  best  remembers  the  hour;  de- 
ponent saw  Mr.  Robins  come  into  his  house  and 
he  then  appeared  to  be  in  good  health  and  spirits, 
and  Richard  Derry  was  then  there;  deponent 
observed  Robins  whisper  to  Derry,  and  presently 
after  saw  Mr.  Robins,  Derry,  and  William 
Thompson  go  into  the  little  parlour ;  they  staid 
ibi&te  about  half  an  hour,  and  then  Derry  directly 
went  out  of  the  house,  and  soon  after  Mr.  Robins 
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went  out  and  did  not  return  till  near  one  in  the 
morning;  deponent  was  then  there  drinking ^ 
deponent  saw  Robins  on  16th  June  and  he  then 
appeared  to  be  in  very  good  health,  and  able  to  go 
to  Castle  church. 

2.  Mary  Bradley.  —  Deponent  was  at  Mr.  Ro- 
bins' to  serve  as  cook  on  15th  June  1752,  and 
staid  there  till  half  past  eleven  that  night ;  be- 
tween ten  and  eleven  Robins  came  into  his  house, 
and  he  then  appeared  to  be  in  good  health  and 
spirits ;  Derry  was  there ;  deponent  saw  Robins 
whisper  him  and  then  they  two  and  William 
Thompson  went  into  the  little  parlout  together, 
and  staid  about  half  an  hour,  and  theil  Derry 
went  away,  and  soon  after  Mr.  Robins  went  out; 
on  the  16th  June  deponent  dressed  a  supper  at 
Mr.  Scott's  child's  christening,  and  Robins  and 
Nicholls  came  there  together ;  believes  they  were 
godfathers  to  said  child,  and  they  supped  at 
Scott's ;  Robins  appeared  to  be  in  good  health. 

3i  William  Marston,  carpenter.  —  Deponent 
went  to  Mr.  Robins's  on  15th  June  1752,  to  wel- 
come hin^  home  between  ten  and  eleven  at  night ; 
Robins  came  in,  seemed  in  good  health,  and 
then  he  and  Derry  and  Thompson  went  into  the 
parlour  together. 

N.  B.  On  3d  Interrogatory,  this  and  most  of 
the  witnesses  say  Mrs.  Hales  spoke  to  them  to 
be  witnesses. 

4.  Ann  Harvey. — On  16th  June  1752  Robins 
supped  at  Scott's,  and  appeared  to  be  in  good 
health  and  able  to  have  gone  to  Castle  church. 

6.  Ann  Marson.  —  16th  June  1762  deponent 
saw  Mr.  Robins  going  alone  from  his  own  house 
towards  Scott's  house,  and  saw  him  go  into  said 
house  without  any  assistance. 
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6.  John  Saunders,— 16th  June  1752  depodent      amhm 
saw  Mr-  Robins,  and  he  appeared  to  be  in  very 


good  health,  >«^: 

7.  Mary  Bolton.  —  Deponent  was  servant  to   dw^bb^i 
Mrs.  Whitby  at  her  husband's  death ;  heard  his 

will  read ;  he  devised  the  guardianship  of  his  two- 
sons  to  his  said  wife  during  her  widowhood  only ; 
deponent  was  told  by  Derry  and  others  that  the 
marriage  between  her  and  Robins  was  to  be  a 
secret,  because  she  would  lose  the  guardianship 
of  her  children,  and  therefore  the  servants  were 
directed  to  speak  of  her  as  a  widow ;  deponent 
believes  said  marriage  was  kept  secret  on  account 
of  said  guardianship  of  her  children  ;  on  the  29th 
August  1752,  deponent  was  at  said  Ann  Whitby's 
house,  and  said  Ann  was  very  ill  all  that  day, 
and  did  not  write  any  letter  that  day  as  deponent 
believes ;  for  deponent  saw  her  attempt  to  write, 
and  she  could  not,  her  hand  trembled  so  much. 

8.  MaryNutt.— On  the  16th  June  1752,  Ro- 
bins dined  with  Ann  at  Whitby's,  and  he  seemed 
to  be  then  in  very  good  health,  and  said  he  was 
come  from  Lord  Uxbridge's,  and  he  and  Ann 
walked  out  for  an  hour  before  dinner,  and  he 
walked  without  assistance,  and  did  not  seem  tired 
when  he  came  in  again ;  after  the  16th  June  Ann 
often  spoke  to  deponent  of  her  marriage^  but  en- 
joined deponent  to  keep  it  secret ;  in  said  month 
Robins  came  to  Anne's  house,  and  he  and  she 
both  charged  deponent  and  Derry  to  keep  their 
marriage  secret;  the  reason  they  gave  was  be^ 
cause  she  would  lose  the  care  of  her  children ; 
deponent  has  heard  Mr.  Whitby's  will»  by  which 
the  guardianship  was  given  to  her  only  during 
her  widowhood,  and  therefore  she  was  spoken^ 
of  and  treated  as  a  widow ;  but  Sir  William's  be- 
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haviour  to  her  obliged  her  to  publish  her  mar^^ 
riage  in  October  1752,  and  she  thereby  lost  the 
care  of  her  children ;  deponent  was  with  Ann  the 
whole  day  of  29th  August  1752,  and  is  certain 
that  Ann  did  not  write  any  letter  that  day,  but 
was  very  ill  and  unable  to  write ;  deponent  saw 
her  attempt  to  write  that  day  upon  business,  but 
she  was  not  able  to  write,  her  hand  trembled  so 
much  (as  she  said),  occasioned  by  the  ill-treat- 
ment she  had  met  with  at  Clements'  on  26th 
August. 

9.  John  Blakemore.  —  On  15th  June  1752  Ro- 
bins appeared  to  be  in  good  health  ;  deponent 
saw  him  and  Ann  walking  both  before  and  after 
dinner,  and  believes  they  walked  together  an 
hour  each  time,  and  he  did  not  seem  fatigued ; 
he  got  into  the  chaise  when  he  went  away  with- 
out any  help,  and  Mr.  NichoUs,  since  dead,  was 
with  him ;  Ann  was  above  stairs  all  day  of  29th 
August  1752,  and  therefore  deponent  did  not  see 
her  that  day. 

10.  Hannah  Wright.  — Deponent  went  to  live 
with  Ann  as  housekeeper  on  3d  April  1752,  and 
staid  with  her  about  two  years  and  a  half;  on 
the  29th  August  1752,  Ann  was  very  ill ;  depo- 
nent does  not  believe  she  wrote  any  letter  that 
day,  for  she  did  not  seem  capable  of  writing  one  ; 
believes  her  illness  arose  from  ill-treatment  at 
Clements'  on  26th  August. 

11.  Ann  Locksdale.  —  In  the  middle  of  June 
1752,  Robins  was  at  Scott's,  and  appeared  to  be 
in  a  weak  condition. 

8.  Int.  Believes  Scott's  child  was  baptized  at 
home  on  Robins'  account,  who  pould  not  well 
walk  to  the  church. 

12.  John  Buchannan,  M.  D. — Deponent  was 
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With  Robins  at  Nicholls's  on  15th  June,'  and  he 
f  ben  seemed  to  be  an  invalid. 
'  2.  Int.  Robins  was  reputed  to  drink  hard,  and 
he  seemed  to  be  impaired  and  in  a  feeble  state ; 
in  a  morning  he  was  very  weak  and  scarce  able 
to  hold  a  dish  of  tea.  4.  Int.  Dr.  Wilks  is  a  phy- 
sician of  great  eminence.  6.  Int.  Believes  Dr. 
IJI^lks,  by  talking  with  Robins  on  1 6th  June, 
might  judge  of  his  health. 

13.  Randolph  Mottershaw.  — There  is  no  win- 
dow on  the  right  hand  of  the  church  of  Gdwich ; 
on  the  south  side  there  is  a  window  in  which  a 
f^rson  sitting  on  the  stairs  might  write. 

14.  Charles  Trubshaw.  —  No  window  in  Sir 
William's  gallery. 

1  •  Int.  Same  as  the  rest. 
:  15.  Thomas  NevilL  —  The  same. 
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Read  paper  D.  dated  9th  May  1754.  —  "  I, 
William  Thompson,  promise  to  declare  on  oath 
that  I  was  present  on  16th  June  1752,  and  saw 
Mr.  Robins  and  Mrs.  Whitby  married/' 

Witnesses  for  Sir  William. 

L  John  Dunn. — In  Sir  William's  old  seat  there 
was  a  window  about  four  feet  seven  inches  and 
upwards  from  the  ground,  and  though  it  is  not  in 
the  gallery,  it  is  commonly  called  the  window  in 
Sir  William's  seat. 

Three  more  witnesses  to  the  same  purpose  not 
read. 


Dr.  jBTay^  argument  for  Mrs.  Robins,  ii/i^  Whit- 
by.— Sir  William's  courtship  was  from  Juneto  Sep- 
tember 1 752 ;  to  his  suit  she  pleaded  in  bar  that  she 
was  the  wife  of  Robins,  and  therefore  not  liable  to 
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^wwM     answer  to  Sir  William  on  a  charge  of  adultery,  but 

1     Sir  William  insists  on  his  marriage  with  her  in  order 

^  to  be  divorced  from  her.  That  Robins  was  living  on 
1.  23d  September  1752,  appears  from  Clements'  re- 
ceipts to  him  in  November  1752.  She  has  alleged 
that  she  was  married  to  Robins  on  16th  June  1752 ; 
I  shall  not  lay  great  stress  on  the  contract,  because 
the  same  witnesses  prove  the  contract  and  the 
marriage ;  if  there  had  not  been  a  real  marriage 
she  would  have  rested  on  the  contract.  Mr. 
Robins  died  in  1754,  the  contract  is  of  his  hand- 
writing, the  marriage  is  a  feet,  and  must  be 
proved  by  positive  evidence,  and  is  not  to  be  se^ 
aside  by  conjectures.  Richard  Berry's  character 
is  unimpeached;  he  is  supported  by  Nutt  and 
Bailey ;  they  are  also  supported  by  a  marriage  bond 
and  a  vtrarrant,  and  an  entry  in  the  parish  register ; 
their  objection  is,  that  no  regard  is  to  be  paid  to 
the  register  or  to  the  witnesses ;  first,  as  to  the 
entry — it  is  to  be  contradicted  by  declarations,  and 
an  affidavit  of  Come  to  set  aside  his  own  act,  his 
declarations  also  are  contradictory  to  one  another. 
I  object  even  to  the  competency  of  Come,  he 
speaks  to  repeated  conversations  with  Hickin,  who 
is  proTed  to  be  living,  and  yet^heisnot  examined, 
and  therefore  Come's  affidavit  &c.  is  not  the  best 
evidence  that  could  have  been  had ;  it  does  not 
appear  to  me  that  the  entry  is  on  a  rasure;  Brooker 
is  certain  there  was  no  rasure  in  the  entry  on  15th 
June  1753,  and  Bunn,  their  witness,  says  the  same, 
so  Come  is  contradicted  by  two  witnesses.  Seck- 
erson  says  Come  told  him  in  September  1753,  that 
he  had  forgot  to  register  Ward's  child.  Come  died 
in  November  1763;  in  Becember  1752,  he  on  his 
canonical  obedience  declared  to  the  Bishc^  that  he 
hadmaffried  Mrs. Whitby  and  Robins  on  10th  June; 
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they  have  admitted  that  Oame  deserves  no  credit  hy 
himself,  and  he  is  supported  only  by  William  Thomp* 
son,  who  is  clearly  peij ured.  Thompson,  npon  his 
first  examination,  owns  he  signed  the  declaration 
marked  D. ;  upon  his  second  examination  he  denies 
it,  and  Dearie  expressly  contradicts  him ;  their  great 
point  was  to  shew  a  marriage  on  9th  October  1752, 
between  Mr.  Robins  and  Mrs.  Whitby,  and  this  is 
to  be  proved  by  Come,  who  was  guilty  of  forgery, 
and  by  Thompson,  who  is  perjured ;  the  declina- 
tions made  by  Ann  and  Robins  that  the  marriage 
was  off,  shews  there  was  a  rumour  of  the  marriage 
in  the  country ;  they  have  not  proved  that  Robins 
was  not  at  Castle  church  on  l€^h  June.  Vaughaoi 
and  NichoUs  swear  Robins  did  not  go  out  of 
Nicholls'  house  on  15th  June  at  night  till  between 
twelve  and  one,  this  is  contradicted  by  three  wit- 
nesses, who  saw  him  at  his  own  house  with  Derry 
about  ten  that  night ;  he  dined  and  supped  abroad 
on  16th  June,  which  proves  he  was  not  very  ill ;  it 
has  been  attempted  to  impeach  Derry  by  the  evi* 
dence  of  Lukin  and  Greatholder,  but  they  do  not 
contradict  him  ;  another  objection  is  made  to  him 
that  he  swears  he  signed  the  declaration  of  21st 
August  by  force,  having  been  compelled  to  sign  it 
by  threats,  whereas  they  say  he  did  it  voluntarily, 
—  Victor  proves  he  was  threatened.  No  parti- 
cular impeachment  of  Nutt  and  Bailey,  liiey 
rely  on  two  grand  particulars, — her  letter  said  to 
be  vmtten  to  Sir  William  on  29th  August  1762,— 
and  the  marriage  articles  of  22nd  September  1752. 
Victor  to  4th  interrogatory  says,  he  gave  a  copy  of 
his  letter  to  Ann,  to  Sir  William :  why  was  it  not 
introduced  to  shew  the  date»  and  why  was  not 
Sir  William's  butler  examined,  with  whom  Victor 
left  his  letter  to  be  carried  to  Atm  ?  All  her  family 
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swear  that  Ann  was  not  abroad  on  29th  August 
1752,  and  yet  the  letter  supposed  to  be  written  to 
Sir  William  on  that  day,  speaks  of  her  goinp^  abroad 
that  day. — As  to  the  articles,  every  part  of  them 
is  improbable ; — the  witnesses  are  contradicted  as 
to  the  window  where  they  were  signed ;  if  Cart- 
wright  and  his  wife  can  be  believed,  Clements  is  a 
most  infamous  man  ;  the  articles  import  fraud,  she 
bars  herself  of  dower,  and  gives  Sir  William  300/. 
a-year  of  her.  jointure.  Clements  to  6th  interro- 
gatory, on  his  2nd  examination,  says  Ann  sent  bim 
a  card  sealed  up,  to  desire  him  to  bring  her  the 
articles ;  that  card  is  not  exhibited ;  if  she  had  sign- 
ed articles  on  23d  September,  that  fact  would  not 
disprove  positive  evidence  of  a  marriage  on  16th 
June. 


Dr.  Simpson^  same  side.  —  They  have  not  dis- 
puted the  contract  being  in  the  hand-writing  of 
Robins  ;  Dunn  swears  positively  that  the  entry  in 
the  register  ap.peared  to  him  fair  when  he  inspected 
itsoon  after  12th  October  1752,  and  there  was  then 
no  paper  pinned  to  the  register ;  Corne  applied  to 
know  where  Ward's  child  was  buried  in  Septem- 
ber 1753,  ten  months  after  the  entry  had  been 
seen  fair  by  Brookes  and  Dunn,  and,  therefore. 
Corners  account  of  his  erasing  the  burial  of 
WaiKl'§  child  must  be  false. — Affidavits  have  been 
received,  where  the  witness  has  been  indifferent 
as  to  the  facts ;  in  civil  actions  one  affidavit  cannot 
be  received  as  evideiice.  The  bond  from  Robins 
to  Corne,  dated  in  December  1752,  was  to  in- 
duce him  (as  be  says)  to  alter  the  register, — it  is  a 
general  bond  to  indeinnify  him  from  a  clandestine 
marrifige ;  it  is  most  likely  Cpme's  illness  arose 
from  )^\^  affidavit ;  no  witness  speaks  to  a  mar- 
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riage  on  9th  October  1752,  but  Thompson ;  Cle- 
ments an4  Wolseley  both  say  the  articles  were 
signed  on  23^  September  1752,  immediately  be- 
fore the  ceremony ;  Blakemore  and  all  her  ser- 
vants swear  she  was  ill  on  29th  August  1752 ; 
notwithstanding  the  affection  they  pretend  Ann 
had  for  Sir  William,  she,  according  to  their 
suggestion,  married  Robins  a  fortnight  after 
they  pretend  she  married  Sir  William.  Nutt 
and  Deny  both  say.  Sir  William,  on  27th  August, 
insisted  that  he  was  married  to  her  the  night 
before,  and  she  then  insisted  on  having  back  the 
paper  she  had  signed  the  night  before ;  they  have 
not  attempted  to  contradict  any  part  of  these 
facts ;  the  paper  signed  by  her  on  26th  August 
was  not  witnessed  then,  and  probably  it  was  at- 
tested afterwards,  and  the  date  altered  to  Septem- 
ber. Mr.  Wolseley  swears  the  articles  were  ex- 
ecuted in  a  window  on  the  right  hand  gbing  into 
Colwich  church  from  the  road, — Mrs.  Clements 
does  not  know  what  window  it  was.done  in, — Mr. 
Wolseley  says,  that  he  attested  them  afterwards 
at  Clements'  house,  but  yet  Wolseley's  name 
stands  first  in  the  attestation, — Mr.  Wolseley 
varies  in  his  account  on  his  second  examination ; 
the  demand  of  modus's  and  a  fee  from  Robins  is 
strong  evidence  against  Clements ;  the  witnesses  to 
Robins'  being  with  Derry  and  Thompson  in  his 
parlour  on  15th  June  at  night,  are  not  contradict- 
ed.— Derry,  to  interrogatories,  denies  that  he  ever 
had  any  conversation,  to  the  best  of  his  remem- 
brance, with  Sir  William's  servants  about  Ann's 
marriage  with  Sir  William,  except  that  he  said,  if 
such  a  thing  could  be  as  her  marrying  Sir  Wil- 
liam, she  would  knock  him  up  in  a  twelvemonth. 
Lukin  knows  nothing  of  the  -  conversation 
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^MM      Deny,   ancU  therefore^  the   case   stands  iipoM 
Greatholder's  evidenee  alone. 

» 
Dr.  Smalbroke,  contra,  for  Sir  William  Wolse- 
ley. — I  shall  show  she  has  totally  failed  in  her  plea 
of  marriage.     She  pleaded  courtship  hj  Robinsv 
from  April  1751,  but  has  not  attempted  to  prove  it, 
no  letter  has  been  produced  from  him  to  her ;  if 
the  contract  had  been  prored,  it  would  have  been 
clear  evidence  of  prior  intention  to  marry;  the  con* 
tract  was  not  executed  at  the  time  it  bears  date, 
as  is  clear  from  circumstances.    She  could  not 
have  been  afraid  of  being  forced  to  marry  Sir 
William,  if  she  had  been  contracted  to  RGft>iEis ; 
when  the  double  marriage  was  discovered  in  Oc- 
tober, the  contract  was  not  spoken  of;  Deny  and 
Nutt,  in  their  affidavits  in  the  King's  Bench,  did 
not  mention  a  contract,  it  was  not  produced  till 
November  1755 ;  by  it,  tliey  agreed  to  solemnize 
marriage  in  facie  eeclesia  oft  or  before  Slst  Au- 
gust 1752 — the  limiting  it  to  that  time  is  sus- 
picious ;  NichoUs  sweats  Robins  did  not  stir  out 
of  her  house  on  15th  June,  till  one  in  the  morning, 
and  sh^  is  supported  by  Vaughan  *^  as  Robins  was 
With  Ann  on  15th  June,  they  would  certainly  have 
settled  the  bond  of  the  marriage  then^  if  they  had 
intended  to  marry  the  next  day ;  tiie  date  of  the 
marriage  bond  is  plainly  false ;  from  his  weakness 
nnd  tlie  badness  of  the  weather,  it  is  highly  im- 
probable that  Robins  should  have  been  at  Castle 
church  on  16th  June,  1752 ;  they  have  not  speci- 
fied how  Robins  went  to  Castle  church,  whether 
on  foot,  on  horseback,  or  in  a  carriage ;  he  could  not 
go  on  foot — he  declared-  he  had  not  rode  on  horse^ 
back  for  many  months —  if  in  a  carriage  somebody 
must  have  seen  it;   no  proof  that  he  or  Come 
were  abroad  that  morning.     Nutt  says  Ann  told 
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her  of  her  manriage  on  lf)th  June  i  her  dedara^ 
tions  to  Mr.  Whitby,  to  Mr*  Crutchley^  and  to 
Mary  Flint  were  voluntary.  Robins  disavowed 
this  marriage,  for  he  went  to  France  as  soon  as 
the  subsequent  marriages  were  discovered ;  they 
did  not  intend  a  secret  marriage,  as  appears  from 
what  is  said  to  be  their  own  act,  for  by  the  contract 
they  agreed  to  be  married  in  facie  ecclesia.  The 
entry  in  the  register — ^the  licence  for  the  marriage 
— all,  made  it  public ;  the  contract  was  ipsu  mtMtri^ 
numium,  an  actual  subsequent  marriage  was  there^ 
fore  unnecessary.  Corne  was  ten  years  surrogate 
at  Litchfield ;  no  impeachment  on  bis  general  cha^ 
racter ;  his  affidavit  was  his  solemn  dying  decla^ 
ration;  perfect  agreement  between  his  declara'- 
tions  and  the  proofs  in  the  cause ;  Come  did  not 
return  the  bond  and  warrant  till  18th  December, 
his  first  return  after  9th  October.  Ann  has  plead- 
ed, and  therefore  cannot  deny,  a  rasure  in  the  re- 
gister. The  fright  Corne  expressed  to  Seckerson, 
shows  he  had  something  of  more  consequence  on 
his  mind  than  barely  the  entry  of  the  burial  df 
Ward's  child.  NichoUs  knew  Robins  was  at  L(nd 
Usbridge's  on  9th  October,  for  be  dined  with  him 
there  that  day.  The  bond  of  indemnity  is  dated 
23d  December  1 752 .  Michael  Peak  confirms  Com^ 
as  to  his  going  to  Bickin ;  Hickin  was  much  in«< 
terested  to  have  cleared  up  the  charges  against 
him.  Corne  never  varied  in  bii^  account  after 
March  1753.  Pardo  wias  told  by  Corne  that  h6 
had  entei^d  the  marriage  on  9th  June,  and  he 
shewed  Pardo  the  register, — ^the  entry  was  on  IGCh 
June,  and  was  then  on  a  msurer  Bailey  proves  a 
couple  were  married  in  July,  but  does  not  prove  tbe 
day  or  the  parties.  The  Bishop  of  Litchfield  and 
Mrs.  Nicholls  prove  there  was  a  report  of  a  mar^ 
riage  between  Ann  and  Sir  William ;  there  was 
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no  inconsistency  in  Clements*  asking  for  the  mo- 
duses  and  fee  in  case  Robins  was  married  to  Ann. 
Cartwright  and  his  wife  cannot  be  believed ;  six 
witnesses  proved  Ann  played  at  cards  on  26th 
August ;  the  conversation  between  Sir  William 
and  Ann  after  26th  August,  deposed  to  by  Nutt 
and  Derry,  is  absolutely  incredible  ;  the  allegation 
as  originally  drawn,  only  alleged  that  Ann  did  not 
write  any  letter  on  29th  August  1752, — the  Court 
intimated  that  this  would  not  be  a  sufficient  plea — 
that  she  ought  to  allege  that  she  was  so  ill,  that 
though  she  attempted  to  write  on  that  day  she  was 
not  able  to  do  it,  and  so  the  witnesses  swore  up  to 
what  they  understood  was  necessary.  There  are 
objections  to  Derry  and  Nutt,  Derry  has  attested 
a  bond,  which  he  says  was  executed  on  15th  June, 
but  is  dated  9th  June ;  Derry  says  he  signed  his  de- 
claration by  force,  whereas  no  force  was  offered  him. 
Mr.  Robins  has  ^iven  in  false  and  dilatory  pleas. 

Dr.  Bettesworth,  same  side. — ^The  contract  is 
quite  out  of  the  question ;  the  transaction  with 
Sir  William  was  known  in  the  country;  they 
pleaded. that  the  bond  was  executed  on  9ih  June, 
in  the  allegation  which  Ann  gave  in,  in  March 
1754.  Derry 's  account  of  what  passed  on  the  15th 
June  is  improbable*  Robins  alighted  that  night  at 
NifehoUs'  and  did  not  go  home  till  one  in  the  morii- 
ing ;  they  have  not  produced  Robins'  letter  of  15th 
June  to  Ann  ;  there  is  no  evidence  of  notice  given 
to  Come  to  marry  them  on  1 6th  June,  impossible 
Robins  should  go  in  a  carriage  to  Castle  church 
without  its  being  known ;  he  was  in  a  very  bad 
state  of  health,  and  it  was  a  very  wet  morning ; 
grossly  improbable  that  Bailey  should  be  warned 
by  Come  only  to  know  nothing  of  the  matter. 
Mrs.  NichoUs  swears  Thompson  said  Robins  was 
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in  bed  at  eight  in  the  morning  of  16th  June ;  I  am 
little  concerned  for  Thompson's  evidence,  it  is  not 
to  be  much  credited,  but  must  observe  he  could 
have  no  view  in  swearing  that  he  did  not  sign  the 
paper  D.     Corners  first  declaration  could  not  be 
true,  for  he  told  the  bishop  he  had  married  them 
between  eleven  and  twelve  in  the  morning,  and  at 
first  said  he  had  married  them  on  9th  June.  Dunn 
upon  first  view  did  not  see  the  rasure,  but  he 
afterwards  saw  it.    Seckerson  deposes  to  the  end 
of  September  1753,  when  Come  applied  to  him  to 
learn  the  day  when  Ward's  child  was  buried  ;    to 
the  second  interrogatory  Clements  says,  Ann  re- 
quested him  not  to  enter  her  marriage  with  Sir 
William .     They  have  pleaded  that  the  entry  of  her 
marriage  with  Robins  was  written  on  a  rasure,  and 
therefore  cannot  now  deny  that  fact.     Corne  re- 
turned the  bond  and  warrant  into  the  bishop's 
olKce  on  18th  December  1752,  the  first  return  he 
made  after  9th  October.      Derry  and  Nutt  say 
Robins  and  Ann  called  them  into  the  parlour  in 
June,  and  told  them  they  were  married,  and  bid 
them  keep  it  secret ;   the  articles  are  a  disavowal 
under  her  hand,  of  her  marriage  with  Robins; 
Ann  only  dictated  to  Clements  the  alterations  she 
would  have  made  in  the  articles ;    the  letter  of 
29th  August  1752,  from  Ann  to  Sir  William,  shews 
her  great  liking  to  him ;  Bolton  is  introduced  to 
prove  Ann  could  not  write    on    29th  August; 
Derry,  Nutt  and  Thompson  (as  she  says)  all  told 
her  the  secret  of  Ann's  marriage  to  Robins ;  we 
could  not  examine  Hickin,  because  he  is  charged 
by  us  with  subornation  of  perj  ury . 
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Dr.  Hay's  reply. — Four  witnesses  must  be  ad- 
judged to  be  perjured  if  sentence  ia  given  against 
Ann's  marriage  with  Robins;  if  Robins  was  iparried 
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am»»      to  Ann  on  9tb  October,  it  would  follow  that  he 

1      could  not  have  been  married  to  her  on  16th  June 

1752 ;  but  they  have  not  proved  a  marriage  on 
!•  9th  October ;  Come  was  guilty  of  forgery,  and 
therefore  cannot  be  received  as  a  witness ;  Cle- 
ments' character  is  strongly  affected  by  Cartwright 
and  his  wife,— the  letter  of  29th  August  is  proved 
only  by  Victor.  Why  did  not  they  interrogate 
Derry  as  to  the  manner  in  which  Robins  came  to 
Castle  church  ?  if  the  fact  of  Mrs.  Robins  releasing 
her  jointure  to  Sir  William  had  been  proved,  it 
would  have  been  an  evidence  that  she  was  married 
to  Robins* 

Dr.  SimpstnCs  reply  on  same  side.  —  The  feet 
which  alone  was  material  for  them,  was  to  have 
proved  that  Robins  and  Ann  were  married  on  9th 
October  1762,  which  they  have  not  proved;  it  is 
not  likely  Ann  and  Robins  should  desire  Come  to 
alter  the  register  which  was  fair.  Come  told  the 
bishop  that  the  marriage  was  to  have  been  on  9th 
June,  but  Robins  sent  him  word  it  could  not  be 
that  day,  and  therefore  the  bond  and  warrant 
were  prepared  and  dated  on  9th  June ;  Mr.  Robins 
made  no  declarations,  relative  to  the  marriage,  till 
after  16th  June. 

Judgment — Sir  George  Lee. 
Though  there  were  objections  to  the  witnesses 
on  both  sides,  I  was  of  opinion  that  the  weight  of 
the  evidence  was  in  favour  of  the  marriage  on  16th 
June  1752.  Derry  and  Nutt  had  deposed  to  con- 
versations between  Ann  and  Sir  William,  which 
seemed  improbable,  but  their  general  characters 
were  unimpeached,  and  witnesses  against  whose 
general  characters  there  was  no  exception,  were  not 
to  be  rejected  upon  conjectures,  suspicions,  and 
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supposed  improbabilities  only.  Derry  had  sworn 
positively  that  he  was  present,  and  saw  Mr. 
Robins  and  Mrs.  Whitby  married  oa  16th  June, 
and  his  name  appears  as  a  witness  to  the  marriage 
bond, — Nutt  has  sworn  positively  that  Mrs.  Whit- 
by told  her  on  1 5th  June,  that  she  was  to  be  maiE^ 
ried  to  Mr.  Robins  the  next  morning, — that  Whit*- 
by  went  out  very  early  the  next  morning,  and 
when  she  returned  home,  told  her  she  was  married 
to  Robins,  and  they  were  supported  by  Bailey, 
against  whom  there  is  no  exception  whatsoever ; 
and  also  by  Seckerson,  who  swears  Come  told  him 
in  June  1752,  that  he  had  married  a  couple  of 
fortune  that  month,  and  he  should  have  bis  fee  as 
clerk  of  the  parish,  but  the  marriage  was  not  at 
that  time  owned, — and  that  in  October  following 
Come  told  him  the  couple  he  had  mentioned  to 
him  to  have  been  married  in  June  as  aforesaid, 
were  Mr.  Robins  and  Mrs.  Whitby  —  an  aUbt  of 
neither  of  the  parties  was  proved,  for  though  it 
had  been  attempted  to  prove  that  Mr.  Robins  was 
unable  to  go  to  Castle  church  on  16th  June,  yet 
the  proof  was  deficient,  for  he  bad  travelled  sevml 
miles  on  the  15th  June,  supped  abroad  that  night, 
and  dmed  and  supped  abroad  on  16th  June,  and 
there  was  no  proof  that  he  had  not  been  out  of  bis 
house  the  morning  of  16th  June;  on  the  contrary, 
William  Thompson,  who  was  the  principal  witness 
for  Sir  William,  was  so  grossly  peijured  in  this 
cause,  that  no  credit  in  law  could  be  given  to  any 
tfamg  he  deposed,  so  that  the  fact  that  Robins  and 
Whitby  were  married  on  9th  October  1762,  and 
not  before,  rested  solely  on  the  declarations  and 
affidavit  of  Come,  which,  as  he  was  dead,  I  was  of 
opinion  would  be  good  adminicular  proof  to  support 
other  witnesses,  but  was  not  of  itself  sufficient  evi- 
dence to  support  facts  contrary  to  his  own  acts,  not 
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only  as  his  evidence  was  es  parte,  but  also  as  he  ap- 
peared to  have  acted  very  improperly,  for  if  he  had 
erased  the  register  and  made  a  false  entry,  he  was 
guilty  of  a  sort  of  forgery,  and  if  he  had  not  done  so, 
he  was  guilty  of  perjury,  and  therefore  I  could  not 
consider  his  affidavit  and  declarations,  standing 
unsupported,  as  any  evidence  at  all.  As  to  the 
letter  from  Ann  to  Sir  William,  said  to  be  written 
on  29th  August,  I  did  not  think  that  point  was 
proved,  for  though  Victor  swears  he  wrote  to  Ann 
on  29th  August,  and  that  he  never  wrote  any  other 
letter  to  her,  and  she,  in  her  letter  to  Sir  William, 
says  she  had  that  morning  received  a  letter  from 
Victor,  yet  it  does  not  appear  that  Sir  William's 
butler,  with  whom  Victor  left  his  letter,  delivered 
it  to  Ann  that  day,  and  consequently  the  date  of 
her  letter  is  not  fixed  to  be  on  29th  August;  on  the 
contrary  I  must  believe  she  did  not  write  it  on  29th 
August,  because  three  or  four  witnesses  have  po- 
sitively sworn  she  was  so  ill  on  that  day  and  her 
hand  trembled  so  much,  that  though  shie  attempted 
to  write,  she  was  utterly  unable  to  do  it,  and  that 
she  was  not  abroad  that  day,  though  in  the  letter 
she  mentions  she  was  going  abroad. — As  to  her 
giving  encouragement  to  Sir  William,  and  signing 
marriage  articles,  it  was  not  more  extraordinary 
than  the  rest  of  her  conduct,  for  it  was  not  more 
improbable  that  she  should  marry  Mr.  Robins  on 
16th  June,  and  afterwards  marry  Sir  William  on 
23d  September,  than  it  was  that  she  should  marry 
Sir  William  on  the  23d  September,  and  marry 
Mr.  Robins  on  the  9th  October  following,  which 
Sir  William  had  alleged,  and  attempted  to  prove 
she  had  done;  and  therefore,  upon  the  whole,  I  pro- 
nounced by  interlocutory,  that  from  the  proofs  in 
the  cause,  it  appeared  to  me,  that  Mrs.  Ann  Whit- 
by cwas  married  to  Mr*  John  Robins  on  I6th  June 
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1762,  who  was  living  on  the  23d  September  1752,  amiim 

and  therefore  I  admitted  her  plea  in  bar,  and  dis-  1 

missed  her  from  Sir  William  Wolseley's  suit,  but  ^^^^^ 

without  costs.  Dtoembwr  U 

Sir  William's  proctor  appealed,  (a) 
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Haselfoot  against  Haselfoot.  4tiis«MH» 

Miehaclnu 

Vezey  Haselfoot  died  intestate  in  November    DMembers. 
1756  ;  left  three  children  and  three  grandchildren  ;  f||IJ^°*^ 
caveat  was  entered  by  Harvey,  who  married  de- 
ceased's daughter,  in  behalf  of  his  children  by  her. 

(a)  The  judges  delegates  named  in  this  commission  were — 
Edward  Earl  of  Warwick  and  Holland,  John  Lord  Bishop  of 
Salisbury,  James  Lord  Bishop  of  Gloucester,  John  Lord  Bishop 
of  Bristol,  Hugh  Lord  Willoughby  of  Parham,  John  Lord 
Berkeley  of  Stratton,  Mr.  Justice  Denison,  Mr.  Justice  Clive, 
Mr.  Baron  Legge,  Sir  Thomas  Saulsbury,  and  Drs.  Walker,  Col- 
lier, Ducarel,  and  Clarke. 

They  accepted  the  commission  on  the  24th  December  1757, 
and  the  cause  was  proceeded  in,  under  the  title  of  ''  Sir  William 
Wolseley  of  Wolseley,  in  the  county  of  Stafford,  Bart.,  the  lawful 
husband  of  Dame  Ann  Wolseley,  falsely  calling  herself  Robins 
V,  the  said  Dame  Ann  Wolseley,  falsely  calling  herself  Robins," 
for  a  considerable  time,  but  ne?er  came  to  a  hearing,  for  on  the 
Ist  February  1759,  the  proctor  of  Sir  William  Wolseley  exhibit- 
ed a  special  proxy  under  the  hand  and  seal  of  his  party,  by 
which  he  renounced  the  appeal ;  whereupon  the  condelegates  as- 
signed the  cause  for  sentence  before  the  whole  commission,  and 
on  the  3d  July  1759,  the  Court,  by  its  final  decree,  pronounced 
against,  the  appeal,  and  remitted  the  cause  to  the    Arches 
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"""n™"^'  Mr.  Farrer,  Harvey's  proctor,  prayed,  and  it  not 
being  opposed,  the  Court  decreed  a  commission  of 
appraisement,  but  afterwards  Farrer  subducted  his 
prayer,  and  did  not  take  out  the  commission ;  then 
administration  was  granted  in  February  1757,  to 
William,  deceased's  eldest  son,  and  Thomas,  ano- 
ther son,  and  all  the  rest  of  the  relations  entitled  to 
distribution  agreed  in  writing  that  the  effects  should 
be  appraised  by  friends  therein  named,  who  ac- 
cordingly appraised  them,  notwithstanding  which, 
Thomas  cited  William  to  exhibit  an  inventory  and 
account,  and  to  give  further  security,  and  upon  the 
return  of  the  process  prayed  a  commission  of  ap- 
praisement, which  William  opposed,  but  declared 
he  was  ready  to  exhibit  an  inventory. 

I  rejected  Thomas's  prayer,  and  decreed  William 
to  give  in  an  inventory. 


l>eccoiber  8* 


A  win  not  at- 

tMted  by  wit- 
DOMet  bolden 
to  be  entiUcd  to 
probata. 

AdmiDittra* 
tioD  emm  fM(a- 
wimio  amuse 
decreed  to  tbe 
nniTeraal  lega- 
tee, abe  baTiog 
firat  proved  hbr- 
aelftobaTebeea 
tbe  widow  oftbe 
teatater. 


C UN KiNOH AM  cgaifist  Ross. 

Dr.  Bettesworth  for  Elizabeth  Cooper,  alias  Smith, 
alias  Cunningham,  —  David  Cunningham  died  in 
October  1755  ;  on  8di  July  1752  he  made  his  will 
all  in  his  own  handwriting  in  these  words :  — 

'*  J,  Master  David  Cunningham,  doctor  in  medi- 
cine, do  hereby  give,  grants  bequ^eath  to  Mrs.  Eliza- 
beth Cooper,  alias  Smith,  out  of  love  and  affection^ 
all  my  bonds,  bills,  ready  money  and  goods  bebmging 
to  mCf  lying  in  the  lodgings  I  possess  in  the  house 
belonging  to  Mr.  Smith  the  trunkmaker  near  Cha^ 
rhig' Cross,  and  that  none  of  my  relations  shall 
trouble  or  molest  her  in  any  manner  of  way^  but 
after  her  decease  to  bestow  on  them  according  M  her 
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pleamre ;  this  I  do  in  soundness  of  body  and  mind.  PftSRooATivfl 
Signed  by  me  the  6th  of  July  1752.     I  say  by  me,         — l-ll 
Witness,                       David  Cunningham,        ■'^''^ 

Andrew  Nash,  Amen.''  D««emh«ri. 

Margaret  Smith. 

The  witnesses  wrote  their  names  by  mistake  on 
the  will  as  persons  who  could  prove  his  hand- 
writing, for  the  will  was  not  executed  by  deceased 
in  presence  of  witnesses.  Elizabeth  Cooper  lived 
with  him  as  his  housekeeper  and  companion,  on 
the  9th  February  1764,  he  being  a  very  old  man, 
married  her,  who  was  not  young ;  on  deceased's 
death  she  applied,  as  widow  and  universal  legatee, 
for  administration  cum  testamento  annero.  Caveat 
was  entered  by  Cheslyn  for  Robert  Ross,  deceased's 
nephew  and  next  of  kin  ;  Hughes,  her  proctor, 
denied  Ross's  interest,  and  Cheslyn  denied  her 
interest  and  opposed  the  will.  First  session 
Easter  Term  I7565  Cheslyn  propounded  Ross's 
interest,  she  then  confessed  it,  and  paid  costs. 
Second  session  Trinity  Term  1756,  Smith,  now 
proctor  for  her,  pleaded  her  interest  and  the  will 
in  separate  allegations.  Cheslyn,  in  Hilary  Term 
1757,  gave  in  an  allegation,  and  has  examined 
witnesses ;  he  afterwards  offered  another  allegation, 
which  was  rejected.  Two  questions;  1st,  whe- 
ther she  had  proved  her  marriage ;  2d,  whether 
she  has  proved  the  will.  Ross  has  pleaded  no- 
thing to  aflfect  the  will,  but  we  have  fully  proved 
it  to  be  the  deceased's  handwriting.  They  were 
married  at  Keith's  chapel,  the  parson  proves  that 
he  married  two  persons  of  their  names.  Drum* 
mond,  the  clerk,  proves  their  identity,  the  deceased 
confessed  the  marriage ;  they  have  attempted  to 
prove  she  lived  with  him  only  as  a  servant,  and 
had  been  mistress  to,  and  had  children  by,  one 
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prhooatitb  James  Smith,  but  have  not  proved  she  passed 

^^°'^'  for  Smith's  wife  ;  they  have  indeed  exhibited  an 

MioKariMs  entry  of  the  baptism  of  a  child  as  the  son  of  James 

n^Mb^rs.  and  Elizabeth  Smith. 

Dr.  Hay  for  Robert  Ross.  —  Deceased  had  no 
effects  at  Smith's  house  when  he  died,  for  he  was 
removed  from  thence  and  lived  in  Cranboum- 
AUey ;  the  paper  is  imperfect;  there  is  no  declara* 
tion  prior  or  subsequent ;  two  witnesses  to  the  mar- 
riage ;  we  have  proved  her  to  be  an  infamous 
woman ;  courtship  pleaded  but  not  proved. 

Witnesses  for  Cunningham  on  the  will. 

1.  John  Johnson,  Esq,  set.  24.  —  Deponent  well 
knew  deceased  ;  has  often  seen  him  write ;  well 
knows  his  handwriting ;  the  will  is  all  of  his 
writing. 

1.  Int.  Never  knew  -  producent  called  by  any 
names  but  Smith  and  Cunningham,  and  all  the 
time  deponent  knew  her  she  lived  with  deceased, 
but  cannot  say  whether  as  a  servant  or  not.  2.  Int« 
Has  heard  she  was  married  to  or  kept  company 
with  one  Smith.  3.  Int.  Believes  she  went  by 
name  of  Smith  in  deceased's  lifetime ;  cannot  tell 
whether  she  claimed  to  be  married  to  him  till 
after  his  death  or  not.  4.  Int«  Deceased  was 
about  eighty-three  years  old  at  his  death.  23.  Int« 
Producent  some  time  ago  gave  deponent's  wife  a 
handkerchief,  which  she  said  she  would  be  paid 
for,  if  she  lost  her  cause. 

2«  Thomas  Calloway,  gent.  —  Deposes  to  the 
handwriting  of  deceased ;  came  to  know  him  by 
knowing  producent;  never  saw  deceased  write, 
but  has  received  letters  from  him ;  believes  the 
will  is  deceased's  writing. 
: .  l.Int.  Knows  nothing  of  producent  being  a 
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loose  Tiromim.    2.  Int.  Producent  had  a  child  by  ^•*cou»"'* 

Smkh,  and  went  by  name  of  Smith,  but  she  pass-      1 

ed  for  deceased's  wife  some  time  before  his  death.     ^^^ 
2 1 .  &  22  •  Int.  Does  not  know  that  Smith  and  pro-    neoemur  $. 
ducent  ever  owned  each  other  as  husband  and  wife, 

3.  John  Mackintosh,  merchant.  —  Knew  de- 
ceased ;  has  seen  him  write  his  name,  but  not 
often ;  believes  the  name  subscribed  to  the  will 
is  his  writing. 

I.  Int.  Believes  producent  has  gone  by  the 
names  of  Cooper,  Smith,  and  Cunningham. 

4.  John  Vaughan,  upholster. — Knew  deceased 
well ;  knows  his  handwriting ;  believes  the  will 
is  deceased's  handwriting ;  believes  deceased  had 
no  personal  estate  but  what  is  contained  in  the  will. 

Int.  Believes  producent  had  children  by  Smith, 
which  said  Smith  owned  to  depiHxent,  and  be- 
lieves she  went  by  his  name^  and  was  reputed 
his  wife. 

6.  Andrew  Nash.  —  Fully  proves  the  will  to 
be  deceased's  handwriting ;  proves  producoit's 
identity ;  deponent  and  Mai^ret  Smith  sub- 
scribed their  names  to  the  will  inadvertently  after 
deceased's  death,  only  thereby  to  signify  they 
knew  and  could  prove  his  handwriting. 


Witnesses  for  Cunningham  as  to  the  marriage. 
1.  Brewer  Kidman,  clerk.  —  Deponent  is  a 
priest  of  the  church  of  England,  and  officiated 
at  Keith's  chapel ;  on  the  9th  February  1754, 
a  man  who  said  his  name  was  David  Cunning- 
ham, and  who  deponent  has  seen,  came  to  his 
fellow-witness  James  DrumoMxid,  and  a  woman 
who  went  by  the  name  of  Elizabeth  Cooper,  who 
deponent  did  not  know,  but  believes  was  pro-: 
ducent,  came  to  said  chapel  to  be  married,  and 

VOL.  II.  I    I 
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pberooatitb  described  themselves  of  St.  Martin's  parish,  and 
1     deponent  then  married  them  together  according 

**  xVii*"*'    *^  *^^  liturgy  of  the  church  of  England. 

Dwmber  s.        6.  lut.  The  man  the  respondent  married  was  a 

tall,   personable  man,    but  respondent  does  not 

know  his  complexion,  or  age. 

2.  James  Drummond,  gent.  —  Deponent  knew 
deceased  thirteen  or  fourteen  years  before  and  to 
his  death  ;  deponent  officiated  ten  years  as  clerk 
at  May-fair  chapel ;  deceased  often  called  on  de- 
ponent there  ;  deponent  first  knew  producent  six 
or  seven  months  before  her  marriage  ;  on  the  9th 
February  1764,  about  eleven  in  the  morning,  de- 
ceased and  producent  came  to  May- fair  chapel, 
and  they  were  then  and  there  married  together 
by  Mr.  Kidman  according  to  the  liturgy  of  the 
church  of  England,  in  presence  of  deponent,  who 
officiated  as  clerk  and  gave  her  in  marriage  to  de- 
ceased ;  believes  they,  from  that  time  cohabited 
as  husband  and  wife,  and  they  owned  each  other 
as  such,  and  were  so  reputed  to  be. 

6.  Int.  Deceased  was  a  fair,  middle-sized  man ; 
respondent  took  him  to  be  about  seventy  years  old. 

3.  Gilbert  Sheldon. — Deponent  knew  deceased 
about  two  years  before  his  death  ;  deponent  heard 
it '  reported  that  deceased  was  married  to  his 
housekeeper,  who  deponent  knew,  and  deceased 
and  producent  came  together  to  deponent's  house ; 
deponent  told  them  he  heard  they  were  married 
together  ;  deceased  replied  "  I  am,"  or  *'  She  is 
my  wife,"  or  to  that  effect  ;  deponent  wished 
them  joy  and  saluted  the  producent ;  from  that 
time  deponent  esteemed  them  to  be  man  and  wife. 

Int.  Never  knew  her  go  by  any  name  but 
Smith,  and  Cunningham,  which  last  name  she. 
was  called  by  in  deceased's  lifetime. 
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4.    Andrew  Nash,  tailor.  —  Producent  is  an  prebooativb 


anabaptist,  and  it  being  reported  she  was  married 
to  deceased,  deponent  and  Thomas  Sturgis  were  ^'^^^ 
appointed  by  the  assembly  to,  go  to  her  and  in-  J>^n>>«p  s. 
quire  into  the  truth  of  her  ,marriage ;  some  time 
between  Midsummer  and  J^ichaelmas  1755,  de- 
ponent and  the  said  Sturgis  went  to  the  house  of 
Mr.  Smith  at  Charing-cross,  where  decease^d  and 
pruducent  lodged,  and  went  into  the  room  where 
they  were  together,  and  Sturgis  asked  producent 
whether  she  was  married  to  deceased ;  she  bid 
him  ask  deceased,  and  thereupon  deceased  said 
she  (meaning  producent)  is  Mrs.  Cunningham  ; 
Sturgis  asked  why  they  kept  it  secret ;  deceased 
answered  they  had  reasons,  and  mentioned  his 
age,  and  said  they  should  be  laughed  at. 

1 .  Int.  Producent  acted  as  deceased's  servant 
to  his  death.  2.  Int.  Respondent  subscribed  his 
name  to  the  will,  but  not  at  the  request  of  any 
one.  4.  Int.  Respondent  knew  James  Smith, 
who  kept  a  school  at  Brentford  ;  producent  owned 
to  the  assembly  she  had  lived  with  Smith,  but 
was  not  his  wife.  8.  &  9.  Int.  Deceased  ren[K>ved 
to  Cranbourn- Alley,  where  he  died;  believes  he 
had  no  efiects  at  Mr.  Smith's  at  Charing-cross 
at  his  death  ;  respondent  owed  deceased  forty  ^ 
pounds,  and  respondent  is  a  bankrupt.  14.  Int. 
Respondent  shall  not  gain  or  lose  by  this  cause. 

6.  Thomas  Sturgis,  apothecary.  —  Knew  de-* 
ceased  and  producent ;  deponent  and  Andrew 
Nash  went  to  them  to  enquire  into  the  truth  of 
their  marriage  ;  upon  Nash's  enquiring,  deceased 
told  them  they  were  married  at  May- Fair  chapel, 
and  she  produced  a  certificate  of  said  marriage. 

1.  Int.   Has  heard  producent  at  one  time  did 
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piMooATiTB  all  deceased's  work,  but  after  their  marriage  they 
f!!!!l     kept  a  servant  girl. 

MidiMlaMi 

t.  Witnesses  for  Ross. 

1.  Ann  Panton,  —  Knew  deceased;  often  vi- 
sited him  at  Smith's  house  at  Charing-Cross ;  de- 
ceased was  about  eighty-five  years  old ;  deponent 
knew  Elizabeth  8mith,  who  acted  as  his  servant 
and  is  aged  about  forty;  never  heard  she  went 
by  any  name  but  Smithy  till  after  deceased's 
death. 

2.  Edward  Smith.  —  Deceased  lodged  at  de- 
ponent's house ;  and  Elizabeth  Smith  lived  with 
deceased  about  three  years  at  deponent's  house 
as  his  servant^  as  deponent  imagined ;  deceased 
was  upwards  of  eighty  and  she  about  fifty ;  she, 
all  the  said  time,  went  by  the  name  of  Smith,  but 
deponent  afterwards  heard  that  deceased  owned 
her  for  his  wife. 

3.  Margaret  Weems.  -**  Deponent  knew  de- 
ceased about  thirty  years ;  visited  him  at  Charing- 
cross ;  Elizabeth  Cooper  lived  with  him  as  a  ser- 
vant ;  believes  he  died  a  widower ;  Smith,  aUas 
Cooper,  is  a  likely  young  woman. 

4*  William  Montgomery,  merchant. — Believes 
deceased  died  a  widower  upwards  of  eighty ; 
James  Smith  carried  deponent  to  his  lodgings 
to  see  what  a  fine  boy  he  had  got,  and  said  Smith 
shewed  deponent  a  child  which  he  owned  he  had 
by  the  woman  then  in  bed  in  the  room  they  were 
in,  which  woman  was  Elizabeth  Cooper,  and  she 
and  said  Smith  lived  together  as  man  and  wife, 
aud  deponent  looked  on  them  to  be  lawful  hus- 
band and  wife,  but.  never  heard  them  own  each 
other  as  such,  or  knows  that  they  were  ever  so 
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reputed  to  be ;   deponent  alwayis   thought  she  Pfttto«ATfvt 

lived  as  a  servant  with  deceased,  and  she  always     1 

in  his  lifetime  was  called  Smith,  "^^SUll*"" 

ierni, 

6.  Susanna  Atkinson.  —  Deponent  waft  related  DMniiMrs. 
to  and  knew  deceased ;  in  January  1754  depo*- 
nent  went  to  see  deceased,  and  several  times  after 
and  at  all  times  Elizabeth  Smith  appeared  as  his 
servant,  and  went  by  the  name  of  Smith,  and  de- 
ponent never  beard  she  went  by  any  other  name 
till  after  deceased  s  death. 

6.  Mary  Oxenham. — Deponent  knew  deceased 
and  Elizabeth  Smith  about  two  years  before  he 
died,  by  going  to  live  as  a  servant  with  deceased ; 
deponent  lived  with  him  about  four  months,  dur- 
ing which  time  said  Smith  lived  with  deceased 
as  his  housekeeper,  and  he  constantly  called  her 
by  name  of  Smith. 

7.  Thomas  Caigow.  —  Deponent  first  knew  de- 
ceased about  fifteen  years  ago ;  knew  Eliiabeth 
Smith  by  seeing  her  at  deceased's  lodgings ;  about 
three  weeks  before  his  death,  deceased  being  in 
deponent's  shop  and  speaking  of  said  Elizabeth 
Smith,  called  her  his  housekeeper,  and  did  not 
mention  her  as  his  wife;  deceased  was  about 
eighty-five  years  old ;  Smith  passed  for  deceased's, 
servant,  and  was  commonly  reputed  to  be  the 
vdfe  of  one  Smith  ;  never  heard  she  took  de« 
ceased's  name  till  after  his  death. 

8.  John  Herring.  —  Proves  entry  of  the  bap- 
tism of  a  child  as  the  son  of  James  and  Elizabeth 
Smith. 

Z)r.  Betiesw&rth  for  Cunningham. — No  proof 
of  affection  for  Ross  or  any  other  relation  ;  the 
will  is  imperfect  for  want  of  execution,  but  it  was 
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Term, 
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P«j,*^^^TiTE  once  his  inteation ;  no  departure  from  it ;  Ross 
has  not  pleaded  any  thing  to  impeach  the  will ; 
as  to  the  marriage,  no  imputation  on  her  but  with 
respect  to  an  affair  with  one  man.  She  never 
cohabited  with  reputation  with  James  Smith  ; 
after  deceased's  marriage  he  kept  another  servant. 
Pray  costs. 

Dr.  Harris,  same  side.  —  She  is  not  proved  to 
be  a  woman  of  bad  character.  Swinb.  part  4, 
ch.  18.  The  stile  of  the  will  shews  it  is  genuine. 
Pray  costs. 

Dr.  Hay,  for  Ross.  —  Not  necessary  for  next  of 
kin  to  prove  affection ;  the  Court  has  in  no  case 
given  costs  unless  the  next  of  kin  were  privy  to 
the  will ;  they  must  shew  a  permanency  of  inten- 
tion where  the  paper  is  imperfect  for  want  of 
execution. 


Dr.  Smallbroke,  same  side.  —  Prerogative, 
Barnesley  against  Powell,  a  long  will  forged, 
therefore  proof  of  handwriting  alone  is  not  suffi- 
cient proof  to  establish  a  will.  Johnson  is  an  in- 
terested witness.  Prerogative,  Crellins  against 
Jones,  a  witness  rejected  because  she  had  a  le- 
gacy in  a  will  of  an  old  gown,  which  she  had  nei- 
ther received  nor  renounced. 

Judgment  —  Sir  George  Lee. 
I  was  of  opinion  the  will  was  sufficiently  proved, 
for  it  was  fully  proved  to  be  all  written  and  signed 
by  the  testator  ;  and  as  it  was  complete  as  to  the 
disposition,  and  only  contained  personal  estate,  the 
law  did  ttot  require  execution  before  witnesses ; 
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and  as  to  the  marriage^  it  was  fully  proved  by  two  p^krooatiti 

witnesses,  who  were  present,  and  by  the  mutual 1 

ownings  of  both  the  parties^     I  therefore  pro-  **xcra"" 

nounced  for  the  will  and  the  marriage,  and  decreed  neoember  s. 
administration  cum  testamento  to  Elizabeth  Cun- 
ningham, as  widow  of  the  deceased  and  universal 
legatee  in  his  will,  but  did  not  give  costs. 


^ 

Cook  against  Cowp£R(a).  fMtmbMrs. 

The  wife,   Susanna  Cook,   would  not  give  a  wbereapartj 
proxy  nor  appear.     I  therefore  admitted  a  proxy  Tp^y  w'S"* 
from  her  husband  alone ;  and  he  having  confessed  SSrt  wm*pro- 
the  allegation,   inventory,   and   account  modo  et  ceedintbe  . 
formd,  as  exhibited  by  Mrs.  Cowper,  the  adminis-  partj  had 
tratrix,  I  decreed  distribution  accordingly  to  the  SSS'^tlJo- 
husband  without  taking  notice  of  the  wife.  "*'*^ 


Mill,  Executrix  of  Blandford,  against         Bj-Dayaiur 

B  Michaelmas 

LANDFORD.  Tann, 

DeoeBbcr  10. 

Thomas  Blandford   made  his  will  dated   11th  Awnieaubiiah. 
August   1755  ;     appointed   his    wife    Elizabeth  qaatrpl»oror 
Blandford,  executrix,  and  residuary  legatee,  and  jJ^'^J^JStV. 
gave  his  mother,  Mary  Blandford,  one  hundred 
pounds,  but  that  legacy  is  struck  out,  and  made 
Mr.  Toke  and  Mr.  James  Mill,  his  brother  in 
law,  trustees  ;  deceased  being  ill,  went  for  air  to 
said  Mr.  Mill's  house  at  Salisbury,  and  there  on 

(a)   Vide  supra,  p.  388. ;  et  infra^  p.  504. 
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pRBRooATiTi  25th  of  August  1755,  the  day  he  died,  he  made 


Court. 


another  will,  appointed  Toke  and  Mill  executors 
^iSwimM'  ^^  trust,  and  gave  them  ten  pounds  each,  then  ap- 
Tenn,  pointed  his  wife  sole  executrix  and  residuary 
"*"  '  *  legatee,  and  gare  therein  a  legacy  of  sev^ity 
pounds  to  hid  mother ;  she  survived  the  testator, 
made  her  will,  and  appointed  Beata  Mill  sole 
executrix.  Mill  cited  Elizabeth  Blandford,  de- 
ceased's widow,  to  take  probate  of  the  last  will, 
dated  25th  August  1755.  She  appeared,  and 
upon  an  affidavit  of  scripts  and  scrolls  brought  in 
both  wills,  and  declared  she  was  ready  to  take 
probate  of  the  will  dated  11th  August  1755,  but 
opposed  the  last  will  dated  25th  August  1755. 
Beata  Mill,  as  executrix  of  Mary  Blandford,  the  / 
mother  of  deceased  and  a  legatee  in  his  wiU,  pro- 
pounded the  will  of  25th  August  1755  ;  the  widow 
did  not  propound  the  first  will  or  give  in  any  plea 
in  opposition  to  the  last,  but  cross-examined  Mill's 
witnesses. 

Witnesses  for  Mill. 
1.  Robert  Stillingfleet,  N.  P. — Deponent  knew 
deceased  by  sight  for  twenty  years ;  on  or  about 
25th  August  1755,  deponent  being  sent  for,  went 
to  deceased  at  the  house  of  James  Mill,  his  brother 
in  law,  in  Salisbury,  and  then  deceased  him&elf 
gave  deponent  verbal  instructions  for  making  his 
will;  deponent  wrote  them  down  and  carried 
th^m  home,  and  directly  wrote  the  will  dated 
25th  August  1755,  and  carried  it  to  deceased,  and 
read  it  twice  over  to  him,  and  asked  him  if  he 
was  satisfied  with  it ;  he  answered  he  was  well 
satisfied  with  it,  and  should  not  have  been  easy  if 
he  had  not  done  it ;  deceased  then  duly  executed 
it  in  presence  of   deponent  and  James  Hord; 
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deceased  was  then  very  weak,  -but  of   dound  FtEwmATiTi 
tnmd.  

2.  Int.  Deceased  died  the  same  day  the  will  was  ^J^leitlSr 
executed ;  deponent  heard  the  bell  toll  for  him  ^  Tem, 
about  four  or  fire  hours  after.  3.  Int.  Deceased 
entirely  gave  the  instructions  for  the  will,  and  he 
gave  them  to  respondent  between  nine  and  eleven 
in  the  morning.  6.  Int.  The  will  was  executed 
between  two  and  four  in  the  afternoon.  6.  Int. 
Does  not  remember  that  any  one  but  James  Mill 
was  present  at  reading  the  will ;  while  respondent 
was  reading  it  deceased  said,  ''  Brother,  raise  me  a 
little  higher,"  speaking  to  MilL  7.  Int.  When  the 
will  was  executed,  deceased  was  very  weak  and 
was  assisted  in  writing  his  name  by  Mill,  who 
respondent  believes  held  his  hand«  8.  Int^  Be- 
lieves Mr.  Toke  was  in  the  house  at  the  time  the 
will  was  executed,  but  deceased  said  he  would 
not  have  him  for  a  witness. 

2.  James  Hord,  victualler.  —  Deponent  knew 
deceased  by  sight;  on  25th  August  1755,  as  de- 
ponent believes  the  day  was,  James  Mill  called 
deponent  to  his  house  and  carried  deponent  to  a 
bed  chamber,  where  deceased  was  sitting  up  in 
his  bed,  and  Robert  Stillingfleet  was  then  finish- 
ing the  will ;  deceased  asked  Mill  who  deponent 
was ;  Mill  told  him  deponent  was  a  neighbour 
who  was  come  to  witness  the  will ;  Stillingfleet 
directed  him,  and  deceased  did  execute  it ;  de- 
ponent cannot  say  whether  deceased  was  or  was 
not  in  his  senses  as  he  was  very  near  death ;  de- 
ponent signed  the  will  as  a  witness. 

5.  Int.  It  was  executed  in  the  afternoon.  7.  Int. 
Deceased  was  in  a  weak  state,  but  was  able  to  sit 
up  and  write  his  name  without  assistance  ;  res- 
pondent heard  he  died  soon  after. 
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frerooatitb  Judgment  —  Sir  George  Lee. 

1  was  of  opinion  that  the  deceased  s  capacity,  — 

MJ^m^  ^^®  g^^S  instructions  himself  for  his  will,  —  his 
T«™;  ,A  approbation  and  execution  of  it, — ^were  sufficiently 
proved  by  these  witnesses^  and  the  more  especially 
as  Robert  Stillingfleet  was  a  sworn  notary ;  and 
therefore  I  pronounced  for  the  will  dated  25th 
August  1756,  and  decreed  probate  to  the  widow 
and  executrix  Elizabeth  Blandford. 


1758.        Serocold  and  Hunter  against  Hemming. 


Sd 

jmn/ST.*  Dr  Simpson  for  Serocold  and  Hunter. — Richard 
AeodieUaay  Hcming,  Esq.  made  his  will  in  London,  dated 
wui  bj  a  diraot  23d  January  1753,  attested  by  three  witnesses, 
iut^ora^^^^  and  appointed  Mr.  Hunter,  Mr.  Serocold,  Mr. 
^n^txwlhT'  Samuel  Heming  his  brother,  Mr.  Whitehorn,  Mr. 
will  in  exist-     Tucker,  Mr.  Clark,  and  Mr.  Samuel  Heming  his 

0006  of  tbo  -~  1      m  M"  1 

latMtdata.       cldcst  son,  cxccutors.     On  the  7th  March  1753, 
tJ^Jt^l^   deceased  made  another  will  at  Jamaica,  which  he 
uTt  iiii**brtthe  ^^^^  behind  him  there  when  he  returned  to  Eng- 
firtt  will  after  it  land,  whcrc  he  died ;  the  last  will  was  attested  by 
wait  made   fivc  witucsscs,  and  therein  he  appointed  Mr.  Rose 
"Sa^^^I  '"■  Fuller  a  new  executor,  and  left  out  Mr.  Whitehorn 
t'liw  friod?    and  his  brother  Samuel  Heming,  but  the  rest  of 
the  executors  were  the  same  as  in  the  first  will. 
By  the  will  of  23d  January  1763,  deceased  charg- 
ed all  his  debts,  legacies  and  annuities  upon  his 
real  and  personal  estate,  gave  to  his  two  younger 
sons  four  thousand  pounds  sterling  each  charged 
upon  his  real  and  personal  estate,  and  tp  be  paid 
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them  at  their  ages  of  twenty-one  years,  and  added,  prkkooatite 

•'  It  is  my  will  and  mind  that  if  they  or  either  of     L 

them  should  die  under  age^  his  share  shall  lapse  to  ^^  '^^^ 
my  estate  for  the  benefit  of  my  eldest  sonj"^  This 
clause  is  omitted  in  the  last  will ;  he  gave  lega- 
cies to  his  daughters,  with  clauses  of  lapse  in  like 
manner;  to  Margaret  Hawksworth  five  pounds 
a*year,  which  in  the  last  will  is  made  twenty 
pounds  a-year ;  all  his  plantations  in  Jamaica  and 
his  real  estate  in  Britain  or  elsewhere,  and  his 
personal  estate,  subject  to  his  debts,  legacies  and 
annuities,  to  his  eldest  s(m.  In  the  last  will  he 
manumitted  two  of  his  slaves,  and  gave  them  fifteen 
pounds  a-year  each  for  life  ;  these  were  the  only, 
or  at  least  the  most  material  variations,  between 
the  two  wills.  At  the  bottom  of  the  first  will 
(which  he  kept  uncancelled),  immediately  under 
his  name  and  seal  affixed  to  the  last  sheet,  he  wrote 
with  his  own  hand  thus : 

"  London^  \Qth  October,  1755  ;  I  likewise  give  to 
Mrs.  Lticretia  Luxford  twenty-Jive  pounds  a-year 
for  her  life,  and  to  my  black  servant,  Peter  Saville, 
ten  pounds  a-year  for  his  life,  the  said  annuities  to 
be  paid  out  of  my  estate  by  my  e.vecutors  above 
named:  Witness  my  hand,  Richard  Heming. — 
Witness :  John  Serocold;  J.  Straw. ^' 

N.  B,  The  said  Serocold  the  witness  was  one 
of  the  executors  in  both  wills. 

On  the  3d  November,  1765,  probate  was  grant- 
ed of  this  will  with  the  said  codicil  at  the  bottom 
thereof,  to  Mr.  Serocold  in  the  Prerogative  office, 
and  on  the  10th  of  said  month  probate  was  granted 
thereof  to  Mr.  Orby  Hunter,  another  of  the  ex- 
ecutors ;  Mr.  Clark  took  probate  of  the  last  will 
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p«tBo«ATiTft  dated  7Ui  March)  1763,  at  Jamaica,  and  tent  over 
1     to  the  other  executor*  an  authentic  copy ;  upon 

■212^^  receipt  thereof,  Mr.  Hunter  and  Mr*  Serocold 
came  to  the  Prerogative  Office,  and  offered  to 
bring  in  the  probate  of  the  first  will  and  the  codi-* 
cil>  and  to  take  a  new  probate  of  the  last  will  and 
said  codicil  of  16th  October,  J  755.  Mr.  Samuel 
Heming,  deceased's  eldest  son^  and  an  executor 
in  hath  wills,  entered  a  caveat,  and  prayed  that 
the  probate  of  the  first  will,  with  the  codicil  of 
16th  October,  1755,  might  be  confirmed,  and  in- 
sisted that  the  codicil  of  16th  October  revived  the 
will  of  23d  January,  1758,  and,  consequently,  that 
the  latter  will  of  the  7th  March,  1753,  was  re- 
voked. The  parties  agreed  the  facts  in  an  act, 
and  the  point  was  brought  on  to  hearing  upon  an 
act  of  court  only,  which  was  read,  and  the  two 
wills ;  and  Dr.  Hay,  who  was  counsel  for  Heming, 
admitted  that  Dr.  Simpson  had  fairly  stated  all 
the  facts  in  his  opening. 

Dr.  Simpson's  argument  for  Serocold  and  Hun- 
ter.— The  single  question  is,  whether  the  first  will 
is  revived  by  the  codicil  of  16th  October,  1756 ; 
a  revival  of  the  first,  will  be  a  revocation  of  the 
second  will ;  where  a  will  is  revpked  by  opera- 
tion of  law,  a  parol  reviver  will  be  sufficient ;  but 
where  both  the  wills  are  in  being,  there  must  be 
an  act  done  to  revive  or  republish  the  first  will. 
If  a  will  is  cancelled,  it  must  be  revived  by  an  ex- 
press act.    Lewis  and  Watts  (a),  Delegates,  1738: 


(a)  Lewis  v.  Watts,  Deleg.  9th  Feb.  17384  The  Judges 
Delegates  present  were  —  Mr.  Justice  Fortescue,  Mr.  Justice 
llioinpsoD,  Sir  Henry  P^nrice,  Sir  Edward  Isham,  Dr.  Walker 
and  Dr.  Foulkes. 
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CattofCs  case,  (a)  in  Vemon,  was  denied  to  be  law.  p«k««a«ti 

Lewis  and  Bulkky,  Delegates.    The  memorandum      L 

of  16th  October  is  not  styled  a  codicil,  does  not  ^jJJSLjtT/ 
confirm  the  will  of  23d  January,  does  not  express 
an  intention  to  revive  that  will ;  testator  s  inten- 
tion is  the  grand  rule ;  it  does  not  appear  that 
testator  intended  to  revive  the  whole  of  the. first 
will.  There  is  a  flat  objection,  viz«  that  both 
the  wills  dispose  real  as  well  as  personal  estate, 
and,  therefore,  the  last  will  attested  by  five  wit- 
nesses cannot  be  revoked  by  the  memorandum, 
which  is  only  attested  by  two  witnesses,  and  one 
of  them  is  an  executor,  who  could  not  depose  to 
it.  Perhaps  it  will  be  said  the  statute  of  frauds 
does  not  extend  to  the  plantations  ;  but  in  these 
wills  mention  is  made  of  lands  in  Great  Britain. 

Dr.  SmalbrokCy  same  side. — 'If  the  testator  has 
revived  the  first  will,  the  second  is  revoked.  Pre* 
rog.  Hdyar  and  Hdyar  (V). 

Dr.  Hay^  contra,  for  Homing.— We  pray  that 
probate  of  the  first  will  and  the  codicil  may  be 
confirmed  to  the  executors ;  they  pray  that  pro-* 
bate  of  the  last  will  with  the  codicil  may  be 
granted  to  the  executors,  and  that  the  probate 
which  has  been  granted  may  be  revoked.  Svnn** 
buili  says,  that  parol  alone  will  revoke  a  former 
will.  Crok.  Eliz.  493,  Beckford  and  Famicott. 
Deceased  had  the  first  will  in  view  when  he 
wrote  the  memorandum  at  the  bottom  of  it ;  he 
left  the  last  will  in  Jamaica ;  the  memorandum 
begins  "  I  likewise  give,''  which  are  words  of  re- 
ference to  the  will  written  over  them ;  the  words 


(a)  Vol.  I.  p.  513.  (6)  Vol.  1.  p.  472. 
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pbbsooatitb  "  my  executors,"  above  named,  must  mean  the 

1      executors  in  the  will  written   above.      Prerog. 

HUary  Tem,    Prknd  and  Burgoyne.     The  statute  of  frauds  does 

not  extend  to  implied  revocations ;  determmed  so 

at  the  Council  Board. 

Dr.  Bettesworth,  same  side.— Deceased  could 
not  intend  that  the  memorandum  of  16th  October 
should  operate  as  a  codicil  to  the  last  will,  to. 
which  it  hais  no  reference,  and  it  does  not  appear 
to  have  been  under  his  consideration.  Hoyk 
against  Clark,  3  Mod.  218.  Roll's  Abridgement, 
213.  French's  case,  2  Vern.  116.  Strode  against 
Russell,  Gomyn,  381. 

Judgment — Sir  George  Lee. 
I  was  of  opinion  that  the  first  will  was  revived 
by  the  codicil,  and  consequently  that  the  last  will 
was  thereby  revoked.  "  The  executors  above  named'' 
could  be  only  those  appointed  by  the  first  will,  and 
yet,  unless  the  first  will  was  established,  as  the  ex- 
ecutors were  not  recited  by  name  in  the  codicil, 
such  of  them  as  were  appointed  only  by  the  first  will 
could  not  act  even  with  respect  to  the  codicil,  for 
they  were  not  executors  if  iJie  first  will  continued 
revoked,  and,  therefore,  this  was  such  a  reference 
to  the  first  will  as  would  revive  it  at  least  as  to  the 
personal  estate,  which  alone  was  in  question  in 
this  court;  and  if  the  first  will  was  revived,  that 
would  revoke  the  last  will ;  and  as  to  personal 
estate,  a  proper  act  done  under  a  man's  hand  only 
without  three  witnesses,  would  be  sufficient  to  re- 
vive a  will  that  had  been  revoked,  and,  therefore, 
I  had  no  occasion  to  consider  the  statute  of  frauds 
upon  this  point,  it  being  a  case  that  did  not  fall 
within  that  statute,  and  which  besides  had  often 
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been  held  at  the  Council  Board  not  to  extend  to  p*raooATiy« 
the  plantations ;  but  supposing  the  wills  had  re- 
luted  to  real  estate  only,  it  might  well  be  made  a 
question  whether  it  was  necessary  that  the  act  of 
revival  should  be  attested  by  three  witnesses,  for 
revivals  are  not  mentioned  in  the  statute  of  frauds, 
and  it  is  not  the  act  of  revival  that  revokes  the 
last  will,  but  it  is  the  first  will  after  it  is  revived 
that  revokes  it,  and  that  first  will  being  attested 
by  three  witnesses,  seems  to  satisfy  the  intention 
of  the  statute.  Upon  the  whole,  I  pronounced 
that  the  first  will  was  revived  by  J;he  codicil  of 
16th  October  1755,  and  confirmed  the  probate  of 
said  first  will  and  codicil  heretofore  granted  to 
Mr.  Serocold  and  Mr.  Hunter,  two  of  the  execu- 
tors named  in  the  first  will. 


Raymond  against  the  Barok  Von  Watte-      ^J^"'** 

VILLE.  FebmarjT. 


Dr.  Bettesworth  for  Von  Watteville.  —  Dinah 
de  Laris,  alias  Von  Larish,  formerly  Raymond, 
died  a  widow  at  Hernhutt  in  Germany,  on  25th 
May  1756 ;  made  her  will  on  26th  April  1756, 
and  appointed  Baron  Von  Watteville  her  uni- 
versal heir  or  executor.  She  resided  at  time  at 
Hernhutt,  in  Upper  Lusatia.  Pursuant  to  the 
laws  of  that  country,  in  the  court  or  before  the 
magistrates  of  Hernhutt,  she  recognized  her  will 
the  day  of  the  date  thereof,  and  deposited  it  in 
the  said  court  on  9th  August  1756.  Baron  Von 
Watteville  took  probate  in  the  Prerogative  Court 


When  t  oertiii- 
oate  to  t  deor«e 
for  antwert  htf 
bovBdueoo- 
tiooed,  it  it 
still  oompeteot 
to  the  proctor 
btring  diieoa- 
tiBoed  It,  to  ob- 
joet  to  uitwera. 

Auwert  di- 
rected to  be  re- 
foTBod. 

A  new  raqoi- 
dtioB  allowed 
to  iatae  to  Ger- 
maDj. 
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PEBBooATifB  of  Oil  authcntic  copy  of  said  vnll,  as  executor 
°"'      therein  named.     In  the  1st  Session  Michaelmas 

HaaryTerm.  1766,  Jooes  Raymond,  Esq.,  brother  and  one  of 
the  next  of  kin  to  deceased,  cited  him  to  propound 
and  prove  the  will  by  witnesses,  or  shew  cause 
why  administration  should  not  be  granted  to  him  as 
one  of  the  next  of  kin.  On  the  2d  Session  of  Mi* 
chaelmas  Term,  Fountain  appeared  for  Watteville, 
and  brought  in  the  probate.  On  the  4th  Session  he 
«  confessed  Crespigny's  interest,  who  appeared  for 
Raymond.  On  the  by-day,  Grespigny opposed  and 
Fountain  propounded  the  will,  and  prayed  de- 
cree against  the  other  next  of  kin  ;  and  Grespigny 
pra3red  that  Fountain  might  be  assigned  to  bring 
in  the  original  will ;  on  the  4th  Session  Hilary 
Term  1757,  Crespigny's  petition  was  rejected,  and 
Fountain's  allegation  propounding  the  copy  was 
admitted,  and  he  immediately  prayed  a  commis- 
sion to  examine  witnesses  to  be  directed  to  the 
magistrates  of  Budissin,  in  Germany,  without 
staying  for  Raymond's  answer ;  but  at  Grespigny's 
desire  the  requisition  for  examining  witnesses  did 
not  issue  under  seal  till  the  24th  March  1757,  and 
was  made  returnable  1st  Session  Trinity  1757. 
In  the  4th  Session  Easter,  the  answers  not  yet 
being  given  in.  Fountain  prayed  a  new  requisi- 
tion, being  apprehensive  the  first  would  not  be 
returned  in  time ;  the  second  requisition  did  not 
issue  till  the  25th  August  1 757,  returnable  1st  Ses- 
sion Michaelmas.  On  the  2d  Session  Trinity  Term 
1757,  the  decree  for  was  answers  returned,  but  no 
appearance  given  to  it  till  the  4th  Session  Trinity, 
and  then  Grespigny  was  assigned  to  give  them  in 
on  28th  July  following,  but  the  assignaticxi  whb 
continued  on  till  the  3d  Session  Michaelmas,  23d 
November  1757,  when  they  were  given  in ;  the 
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requisition  has  been  continued  on  to  this  time,  pssrooatitb 

In  the  1st  Session  of  this  Hilary  Term^  Fountain       ^^"' 
objected  to  the  answers ;  we  are  now  upon  fuller   ^"fj^^* 
answers,    and  we  pray  a  new  requisition,  pre- 
suming that  the  former,  which  has  not  been  re- 
turned, was  not  executed  on  account  of  the  war 
in  Germany. 

Dr.  Hay,  for  Raj^mond.  —  Deceased,  who  died 
a  widow  at  Hemhutt  26th  May  1766,  left  Jones 
Raymond,  Esq.  her  brother,  and  Mrs.  Burrell 
and  Mrs.  Glanville  her  sisters  and  only  next  of 
kin.  Raymond  cited  Watteville  to  prove  the 
will;  Watteville's  allegation  pleading  a  copy  of 
said  will  was  admitted  on  26th  February  1767, 
and  a  requisition  for  examining  witnesses,  and 
another  for  an  inventory,  were  then  decreed  to 
the  magistrates  of  Budissen ;  the  last  of  them  is 
returned,  but  the  inventory  is  not  full.  Ray- 
mond's answers  were  given  in  on  the  23d  No- 
vember 1767,  and  Fountain  was  to  prove  on  the 
23d  January  1768;  upon  that  day  he  prayed 
fuller  answers,  but  the  certificate  of  the  decree 
for  answers  having  been  discontinued  from  23d 
November,  he  cannot  now  object  to  the  answers ; 
he  prays  a  new  requisition ;  there  is  no  satisfac- 
tion given  to  the  Court  that  the  former  requisition 
has  not  been  ex^uted. 

Per  Curiam. 
It  being  a  matter  of  practice,  I  asked  the  opi- 
nion of  the  registrar  and  proctors,  whether  Foun- 
tain, having  discontinued  the  certificate  of  the 
decree  for  answers,  could  now  object  to  the 
answers  as  not  full  ?  And  they  being  of  ojHnion 
that  by  practice  he  might,  and  saying  that  it  was 

VOL.  II.  K   K 
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PRBiooATtri  common  to  discontinue  the  certificate  after  an 

Court.  ...  _       _  _     __ 


appearance 


^!b^ilj7.'        ^^  counsel  to  object  to  the  answers. 

Allegation.  1st  Article  pleads  factum  of  the 
will;  and  capacity. 

2d  Article.  Deceased  lived  at  Hemhutt  and 
recognized  her  will  before  the  judge  and  officers 
of  Hemhutt,  and  she  deposited  it  with  them  in 
the  Court.  , 

3d  Article.  She  died  on  25th  May  1756,  and 
then  the  officers  of  the  Court  secured  her  effects. 

4th  Article.  Baron  Von  Watte ville  took  on  him 
the  execution  of  the  Mrill,  and  the  Court  then  de- 
livered to  him  two  authentic  copies  of  the  will. 

5th  Article.  The  copy  propounded  is  an  au- 
thentic copy  of  the  deceased's  will  remaining  in 
the  Court  at  Hemhutt. 

Answers  to  the  1st,  2d,  3d,  Ath  and  5th  Ar^ 
ticks. 
Deceased  was  a  natural-born  subject  of  Eng- 
land, and  a  widow ;  deponent  and  his  sisters  are 
•her  only  next  of  kin,  for  whom  she  had  great  af- 
fection. Deceased  became  an  Hemhutter,  and 
went  to  Grermany ;  respondent  has  not  seen  the 
original  will,  and  cannot  answer  to  it,  but  be- 
lieves it  was  not  signed  by  her,  because  her 
maiden  name,  Raymond,  is  not  rightly  subscribed 
to  it ;  Watteville  is  an  Hernhutter ;  gives  a  long 
account  of  them  and  says  they  are  a  wicked  sect, 
and  that  they  have  erected  courts  by  their  own 
authority  contrary  to  law,  and  that  no  faith  is  to 
be  given  to  the  acts  of  their  courts,  as  being  ab- 
solutely under  the  command  of  Count  Zinzendorfi 
and  his  son-in-law,  Baron  Von  Watteville. 
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Dr.  Bettesworth  objected  to  all  that  part  of  the  P«««oaATiT« 

answer,  in  which  the  Hernhutters  and  their  tenets     1 

were  abused,  as  foreign  to  the  cause,  and  con-?    p"br„2i7.' 
taining  scandalous  matter,  and  also  to  that  part 
which  suggested  affection  to  her  relations,  be- 
cause there  was  nothing  in   the  plea  to   lead 
thereto. 

JuDGMEKT-^SlR   GeORGE   LeE. 

I  was  of  opinion  that  affection  to  her  relations 
might  be  properly  suggested  as  a  reason  f(Mr  his 
believing  it  was  not  the  deceased's  will ;  but  I  or- 
dered the  abusive  matter  to  be  struck  out  as  fo- 
reign to  the  cause  and  improper,  and  condemned 
Raymond  in  13^.  Ad.  costs,  according  to  style, 
and  ordered  him  to  give  in  other  answers,  and 
declared  that,  considering  the  present  state  of 
things  in  Grermany,  I  would  grant  a  new  requisi- 
tion, and  assign  a  new  term  probatory  as  soon  as 
the  answers  were  brought  in* 


Mercer  against  Morland.  4th8MiiMi 

Htlftry  T«nD, 
Febrwurj  18. 

Dr.  Bettesworth,  for  Thomas  Mercer. — ^Edward  whew  tdmi- 
Mercer  died  a  widower,  intestate,  without  children  tettad  bj  two ' 
or  parents;  left  William  Mercer  a  brother  of  the  rweVol?ui 
whole-blood,  and  Thomas  and  John  Mercer  bro-  ^"JJj^^'JIg^  •^ 
thers  of  the  half-blood,  his  only  next  (^kin.  Wil-  th«  nie  uti 
liam  Morland  a  creditor,  entered  caveat,  which  STwbo^Ditet 
was  warned,  and  then  Smart  appeared  for  William  Zl^^^^ ""' 
Mercer  and  alleged  he  was  duly  sworn  adminis-  ^^^®^*„JiJ^ 
trator,  and  exhibited  an  inventory  and  prayed  ad-  betw«eD  one  or 

Ui«  wbole>blood 
•ad  we  of  tbe  haif-blood,  the  one  of  wholt-Uood  it  to  be  praferredt 
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Httary  Tern, 
February  18. 


PRIB09AT1VI  ministration  to  be  granted  to  him*  Smith  appear- 
^^"*  ed  for  Thomas  Mercer,  and  alleged  him  to  be  a 
brother  to  the  deceased  by  the  half-blood.  Interests 
on  both  sides  were  confessed,  and  the  court  assigned 
on  grant  of  the  administration ;  John  Mercer,  the 
other  brother  of  the  half-blood,  by  his  proxy  prays 
the  administration  may  be  granted  to  Thomas, 
and  Morlaad,  a  creditor  by  note  in  80/.,  joins  in 
the  same  prayer.  The  inventory  amounts  only  to 
230/.  or  thereabouts.  Thomas  and  John  Mercer 
are  entitled  to  two-thirds  of  the  clear  effects 


Dr.  Hay,  for  William  Mercer. — Deceased  died 
on  the  4th  January.  1758 ;  William  was  sworn 
administrator  and  gave  security  in  600/.,  but  the 
administration  has  not  been  yet  decreed ;  it  has 
been  usual  to  grant  it  primo  petenti  when  the  re- 
lationship is  equal ;  the  securities  have  justified. 

Judgment  —  Sir  George  Lee. 
I  declared,  that  when  the  contest  for  an 
administration  was  between  two  persons  in  equal 
degree  of  the  whole  blood,  (a)  the  general  rule  had 
been  to  grant  it  to  that  person  in  whom  the 
majority  of  those  entitled  to  distribution,  concurred ; 
but  that  rule  did  not  hold  when  the  contest  was 
between  one  of  the  whole-blood  and  one  of  the 
half-blood,  for  in  that  case  the  whole-blood  was 
preferable  in  the  grant  of  administration  to  the 
half-blood,  though  the  majority  of  interest  con- 
curred in  the  latter,  unless  material  objecti<ms 
could  be  proved  against  him  of  the  whole-blood ; 
and  so  it  was  held  in  the  case  of  Webb  and  Griffin, 
Prerog.  7th  March  1727,  and  said  there  to  have 
been  often  so  determined ;  but  it  being  suggested 

(a)  Vide  Earl  of  Warwick  y.  OreviUe,  1  PhiU.  123. 
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that  very  material  objections  could    be  shewn  ^"^JJJ^"^" 

against  granting  administration  to  William  Mercer,     1 

I  gave  time  toexhibit  affidavits  for  that  imrpose.(a)   fj||ll2L^*^; 


BoxLET  and  Freck  against  Stubbington.      p«bniwyid« 

« 

Mary  Stubbington,  deceased,  wife  of  William  Jj,;,jyS!j;;: 
Stubbinffton,  had  power  by  marriage  articles  to  umjottwat. 
make  a  will  and  dispose  of  one  thousand  pounds ;  wui  nade  m- 
she  accordingly  made  her  will  on  4th  September  Jj  JpJ;J^iii 
1756,  and  appointed  Messrs.  Boxley  and  Freck  JJ^T^dw* 
her  executors.*    The  husband  opposed  the  wilL  the tnutee oo- 
The  proctor>for  the  executors  alleged  that  the  g^oieVT^gb 
original  marriage  articles  were  in  the  hands  of  the  Jl'^^J 'J^I^'T 
husband,  and  prayed  that  he  might  be  assigned  to  wit  to  briag  in 

r»^  i.iii."Lj>  A        th«  oooiiteqpMt 

bring  them  mto  court,  which  the  husband  s  proctor  ^r  u>e  trtidei^ 
oppied,  and  alleged  that  the  counterpart  of  the  j;!;'^;::;:;^. 
articles  signed  by  the  husband  were  in  the  hands 
of  Mr.  Winter,  her  trustee. 

Per  Curiam. 
I  thereupon  refiised  to  assign  the  husband  to 
bring  in  the  oririnal  articles,  but  decreed  a  moni- 
tion against  Winder  (though  he  was  not  a  party  in 
the  cause)  to  bring  in  the  counterpart,  which  he 
did  accordingly. 

(a)  Vide  infra,  p.  506. 
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Bj-Daj  ttfter 
Hilarj  Term, 
Febroarj  26. 

A  puij  oallad 
opoD  to  brings  in 
■B  ioTeatory  ud 
ascoaot  tad  m« 
portioBs  al- 
lotted :  aooooDt 
objectedto— ob« 
j^uiiottt  over- 
rolod. 


Turner,  by  her  Guardian,  against  Hall. 

Thomas  Hall  died  intestate  in  December  1755, 
leaving  Ann  Hall,  his  widow,  who  administered, 
and  Sarah  Turner,  a  minor,  his  granddaughter  and 
only  next  of  kin ;  she  by  her  guardian  called  the 
widow  to  bring  in  inventory  and  account,  and  to 
see  portions  allotted  ;  inventory  and  account  given 
in  ;  the  estate  amounted  upon  a  commission  of 
appraisement  to  758/.  12^.  0^. ;  the  guardian  ex- 
cepted to  two  articles  in  the  account ;  first  to  al- 
lowing thirty-six  guineas  for  nine  days'  attendance 
of  four  commissioners  at  a  guinea  a-day  each ; 
secondly  to  allowing  forty  pounds  to  Mr.  Windus, 
an  attorney,  for  settling  deceased's  books,  making 
out  his  bills,  and  collecting  in  his  effects. 

Per  Curiam. 
But  I  allowed  both  articles :  the  first,  because  a 
guinea  a-day  is  the  usual  allowance  to  a  commis* 
sioner ;  the  second,  because  Mr.  Windus  made  affi- 
davit that  the  trouble  he  had  had  well  deserved 
40/.  and  he  should  insist  on  being  paid  so  much. 


Febmarj S5.    LoRD  Carpekter  agaifist  Shelford  and  Others. 

t^^^a^l  i)r.  Hay  for  Young.— Sir  Harry  Pope  Blount 
wMMo  grutcd  appointed  his  wife.  Dame  Ann  Blount,  executrix 
oraditor^pra.  sind  rcsiduary  legatee,  she  has  renounced,  Mark 
irXrl?  ''*^''  Young,  a  creditor  by  judgment  in  210/.  and  2/.  10^. 

costs,  prays  administration  cum  testamento  ;  he  has 
exhibited  a  copy  of  his  judgment.     Edward  Law-^ 
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rence  a  creditor  by  bond  in  200/.  and  interest,  and  ^^^^^^^''^ 

William  Mulliners,  a  creditor  by  bond  in  100/.  and     

interest,  consent  that  administration  should  be  h^u^tI!^! 
granted  to  Young.  Messrs.  Reyniers,  creditors  Feiwotrras. 
by  bond  in  150/.  pray  to  be  joined  with  Young 
in  the  administration.  Lord  Carpenter,  by  vir- 
tue of  a  bond  from  Sir  Harry  to  his  father  in 
800/.  penalty  for  payment  of  an  annuity  of  200/. 
during  Sir  Harry's  life,  prays  that  administration 
cum  testamento  may  be  granted  to  him. 

Dr.  Simpson,  for  Lord  Carpenter. — Deceased 
granted  an  annuity  of  200/.  a-year  for  his  own 
life  to  the  late  Lord  Carpenter  by  a  demise  of 
lands  in  1746  for  99  years,  and  by  way  of  collateral 
security  gave  him  a  bond  in  800/.  penalty ;  arrears 
of  the  annuity  are  unpaid ;  Young  is  only  a 
nominal  judgment  creditor,  for  he  has  assigned  his 
judgment  to  one  Long,  and  therefore  shewing  the 
judgment  is  not  sufficient  evidence. 

William  NicoUs  made  affidavit  that  from  what 
Cooper,  Long's  attorney,  said  to  him,  he  believed 
Young  had  assigned  the  judgment  to  Long. 

Per  Curiam. 
But  there  being  no  positive  proof  of  such  assign* 
ment,  and  Young  therefore  standing  before  the  court 
as  a  creditor  of  a  superior  nature  to  all  the  rest,  and 
Lord  Carpenter  not  appearing  to  have  any  interest 
for  he  had  not  sworn  any  arrears  of  the  annuity 
were  due  to  him,  I  decreed  administration  cum  tes- 
tamento to  Young,  the  judgment  creditor,  who 
consented  to  enter  into  articles  to  pay  pro  ratd^ 
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Bj-Daj  tfter 

Hilary  Term,  ^  •      -    ^ 

Febmuyas.  CoOK    agOtnSt   COWPER. 

Aa  admiDistra.  Dt.  Htttf,  iox  Cook.  —  Hcniy  Cowpcr,  deceas-> 
to  w*h"wifo'«  ^d  intestate,  left  Mary  his  widow,  and  Susanna 
A^^inZ ef.  ^^^^  ^is  ^^^Y  c^ild.  On  the  8th  April  1766,  ad- 
fectsofaniDtef-  ministration  was  granted  to  the  widow.  JohnCook^ 
bud,  withoar'  the  husband,  he  being  divorced  by  sentence  in  the 
■^  ro^ptllhe  Consistory  Court  of  London,  and  she  absconding, 
diwLJrSiB  commenced  a  suit  against  the  administratrix  in 
imr  batband  aaf  right  of  his  wife,  to  give  iu  an  inventory  and  ac* 
•dJ  ••^•■^**^"  count  and  see  portions  allotted.  On  the  4th  Session 

Michaelmas  Term  1767,  the  court  decreed  distri- 
bution, and  allotted  for  Susanna  Cook's  share 
1981/.  11^.  lOj^.  and  ordered  that  the  husband 
should  give  bond  with  sureties  \o  refund  in  case 
debts  should  afterwards  appear.  The  administra- 
trix is  willing  to  pay  the  said  portion,  but  declines 
doing  it  unless  the  wife  joins  in  the  receipt.  The 
husband  is  entitled  to  this  money,  and  though  in 
the  common  cases  the  wife  is  required  to  join  in 
the  discharge  for  the  money,  yet  in  this  case  that 
cannot  be  expected,  since  she  is  divorced  from  him 
and  absconds. 

Dr.  Smalbroke,  for  Cowper. — Cook's  proctor 
prays  that  Cowper  may  be  admonished  to  pay  the 
money  to  John  Cook  the  husband.  This  is  not  in 
the  usual  form. 

Judgment — Sib  George  Lee. 
But  as  I  had  been  of  opinion  he  was  entitled  to 
carry  on  this  suit  in  his  own  name  in  right  of  his 
wife,  and  as  he  would  be  deprived  of  this  money> 


p 
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the  title  to  which  vested  in  him  as  husband,  if  it  ^*"^r"^* 

was  not  to  be  paid  without  her  receipt,  which     

could  not  be  obtained  under  the  circumstances  of  ^f^/^^' 
this  case,  I  decreed  Mrs,  Cowper  to  be  admonish-  ^•'M^try  26. 
ed  to  pay  the  wife's  distributable  share  to  the  hus- 
band, and  that  he  should  give  a  discharge  for  it  as 
received  in  right  of  his  wife,  and  that  the  minutes 
of  the  court  as  well  as  the  monition  should  specially 
state  the  circumstances  of  the  case ;  and  as  Mrs. 
Cowper  had  done  properly  in  taking  the  opinion  of 
the  court  upon  this  point,  I  allowed  her  to  de- 
duct her  expences  for  this  motion  out  o^  the 
estate. 


Smith  against  Smithson.  Febrmiyss. 

After  publication  and  when  the  cause  stood  P«thwaMw«» 
assigned  ej^  2da  si  non,  I  decreed  fuller  answers,  pnuioauoo,  Md 
though  objected  to  as  too  late ;    but  as  the  cause  IlSSfo^ZT 
stood  si  turn,  the  adverse  party  might  have  plead-  ^s*- ««:•••- 
ed  on  this  day,  and  consequently  the  cause  was  ^^ 
open  for  all  purposes. 
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prbrogatitb 
Court. 


Caveftt  Dtj, 
Mtreb  17. 


Mercer  against  Morland.  (a) 

Upon  this  day  no  affidavits  being  exhibited  to 
impeach  the  character  of  William  Mercer,  the 
brother  of  the  whole  blood  to  the  deceased,  but  on 
the  contrary  there  being  an  affidavit  read  of  two 
persons  who  gave  him  a  good  character,  I  decreed 
administration  to  pass  under  seal  to  William  Mer- 
cer, and  condemned  Thomas  Mercer  in  costs^  to 
be  taxed  the  first  session  of  Easter  Term  next. 


Marobir.  Miller  against  Sheppard  and  Others. 


ADezecQtrix 
Darned  in  a  codi- 
oil  hat  a  right 
to  propOHod  the 
will  as  well  aa 
the  oodioU,  in- 
asmoeh  as  the 
oodioil  was  a 
part  of  the  will 
and  gate  her 
an-interettinit. 


Catherine  Hills,  deceased,  made  her  will  on  the 
19th  March  1763,  duly  attested;  after  giving 
several  legacies  she  appointed  Thomas  Wollascot, 
Esq.  and  John  Sheppard,  Gent,  her  executors, 
and  gave  the  residue  of  her  estate  to  them  in 
moieties.  On  the  20th  January  1758,  she  made 
a  codicil  attested  by  three  witnesses,  in  which  she 
took  notice  of  her  will,  and  recited  that  since  the 
making  thereof  Mr.  Wollascot  was  dead  and  Mr. 
Sheppard  was  grown  old,  and  she  being  desirous 
to  benefit  her  dear  friend  Ann  Miller,  she  therefore 
made  the  codicil,  wherein  she  gave  to  said  Ann 
Miller  3000/.,  appointed  her,  together  with  said 
John  Sheppard,  executors  of  her  will  and  codicil, 
which  she  declared  to  be  part  of  her  will,  and  gave 

(a)  Vide  supra,  p.  499« 


k^ 


ECCLESIASTICAL  COURTS;  1768.  607 

to  them  two,  the  residue  of  her  estate  in  moieties.  ^*^^^®®^*"^' 

Miller  was  not  mentioned  in  the  will  of   1 9th      

March  1763.  Upon  deceased's  death,  Stevens,  MlHhiTf' 
for  Sheppard,  entered  caveat.  Smart  appeared 
for  Ann  Miller.  Scripts  and  scrolls  were  ordered 
and  brought  in  by  Miller  and  Sheppard.  Collinsap- 
peared  for  William  Norris  and  Mary  Rowley,  who 
were  confessed  to  be  cousins  and  next  of  kin  to 
deceased.  Sheppard  prayed  probate  of  the  will 
alone,  and  opposed  the  codicil  *,  the  next  of  kin 
likewise  opposed  the  codicil,  but  did  not  declare, 
whether  they  would  oppose  the  will  or  not.  Ann 
Miller  prayed  probate  of  the  will  and  codicil,  and 
would  have  propounded  both,  but  Sheppard  and 
the  next  of  kin  insisted  that  she  had  no  interest 
under  the  will  till  she  had  proved  and  established 
the  codicil,  and  therefore  that  she  must  first  pro- 
pound the  codicil. 

Judgment — Sib  George  Lee. 

I  was  of  opinion  she  had  a  right  to  propound 
both  the  will  and  the  codicil  if  she  thought  proper, 
for  if  the  codicil  was  good  it  was  a  part  of  the  will^ 
and  gave  her  an  immediate  interest  in  the  will ; 
and  if  she  propounded  and  proved  the  codicil  alone, 
the  next  of  kin  might  afterwards  oppose  the  will 
and  force  her  into  a  second  suit,  which  would  be 
unreasonable ;  as  to  Sheppard,  the  executor  in 
both  will  and  codicil,  his  conduct  was  not  very 
intelligible,  for  Miller's  proving  the  will  against 
the  next  of  kin  was  doing  his  business  for  him, 
but  it  made  it  probable,  that  if  he  alone  should  pro- 
pound the  will  there  might  be  collusion  between 
him  and  the  next  of  kin  to  set  it  aside. 

I  therefore  decreed  that  she  should  be  at  liberty 
to  propound  and  prove  the  will  and  codicil  to- 
gether. 
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PBEROGATITB 
€0VRT. 


^^^eiwoo  Pitt,  by  his  Guardian,  against  Pitt. 

April  la. ' 

Aatdminittnp  Dt.  Hoy,  foF  the  minoT. — Henry  Pitt  died  in 
ofa  ropemdk^  1755,  a  widower  intestate,  left  James  Pitt  his  son, 
d^«1^to^  aged  fifteen;  in  December  1765,  administration 
ooBDttiiepiofito  was  granted  to  Maidson  Pitt,  his  aunt,  who  he 

irifiBg  npQin  four     ,  • 

AppreBtioes,aBd  chose  his  guardian;  the  mmor  afterward  chose 
totTJ^fST""^  John  Davis  his  guardian,  who  cited  Maidson  Pitt 
b^V'  *8iie  ^  exhibit  an  inventory  and  account,  and  to  give 
boweTer,  wis  '  bcttcr  sccurity,  otherwise  to  shew  cause  why  ad- 

oiflim  for  ministration  should  not  be  revoked  and  granted 
monniiig.        ^  j^j^^  ^^^  ^^  ^^  ^£  ^^  miuor.    The  deceased 

was  a  rope-maker  in  the  king's  yard  at  Woolwich 
and  as  such  had  four  apprentices ;  she  gave  in  an 
inventory,  but  omitted  a  stack  of  clover  which 
sold  for  10/.,  and  a  horse  which  sold  for  thirteen 
guineas,  and  also  the  profits  arising  from  three  of 
the  apprentices ;  in  a  further  inventory  she  charg- 
ed herself  with  the  clover  and  horse,  and  admitted 
she  had  received  wages  earned  by  said  three  ap- 
prentices in  the  yard  to  the  amount  of  161/.  19^.  3d. 
We  insist  that  she  has  acted  fraudulently,  and  pray 
that  her  administration  may  be  revoked,  and  that 
she  may  be  obliged  to  charge  herself  with  the 
money  earned  by  the  three  apprentices,  and  may 
be  condemned  in  costs. 

Dr.  Smalbroke,  for  Maidson  Pitt.  —  Richard 
Weaver,  one  of  the  four  apprentices,  was  bound  to 
deceased  in  1755,  and  by  his  indentures  he  is 
bound  to  deceased  his  heirs,  executors,  adminis- 
trators, and  assigns,  but  the  other  three  apprentices 
who  were  bound  in  1752,  are  bound  to  the  de- 
ceased only,  and  therefore  their  apprenticeship  to  the 
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deceased  expired  with  his  death  and  she  has  taken  pkbrooatitb 
them  as  her  apprentices.     She  admits  she  has     J—^ 
received  upon  their  account  161/.  19*.  dd.,  which  ^^u^a?"' 
she  claims  as  her  own. 

Dr.  Hay,  for  the  minor.  —  The  whole  inven* 
tory  amounts  only  to  395/.  16*.  8d.  She  now 
confesses  she  has  omitted  23/.  13*.,  but  our  grand 
objection  is,  that  she  has  not  charged  herself 
with  the  profits  of  three  apprentices,  the  moiety 
of  which,  viz.  161/.  17*.  3^.,  she  admits  she  has 
received  and  applied  to  her  own  use ;  the  varia- 
tion in  the  indentures  midces  no  difference,  for 
all  the  apprentices  are  to  serve  seven  years. 

Dr.  Simpson,  same  side.  —  The  whole  sum 
omitted  is  185/.  12*.  3d.,  and  she  has'  craved  an 
allowance  of  14/.  for  first  and  second  mourning 
for  herself,  which  we  say  ought  not  to  be  allowed. 

Salk.  p.  66,  The  King  against  Pecke,  jus- 
tices of  peace  made  an  order  upon  executors  to 
maintain  an  apprentice  bound  to  their  testator^  the 
Court  quashed  the  order,  because  it  did  not  ap- 
pear that  the  deceased  had  left  effects ;  but  Holt 
C.  J.  said  executors  must  maintain  the  appren- 
tice of  their  testator  if  he  leaves  sufficient  assets, 
and  that  by  custom  of  London  executors  must 
instruct  the  apprentice  or  turn  him  over  to  one 
of  the  same  trade.  Salk.  fo.  61,  the  same.  The 
Court  has  power  to  revoke  this  administration, 
for  an  administrator  durante  minoritate  is  only  a 
trustee. 

Judgment — Sir  George  Lee. 
I  was  clearly  of  opinion  that  she,  who  did  not 
belong    to  the   yard,    could    have    apprentices 
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PKKRoaATiTE  thcTe  onlv  as  administratrix  to  the  deceased,  and 
1     that  the  profits  of  them  belonged  to  his  son  as  his 

^wim""'  representative,  for  whom  she  was  only  a  trustee, 
and  I  therefore  decreed  her  to  charge  herself  with 
the  profits  arising  from  all  the  apprentices,  and 
with  the  clover  and  horse,  but  allowed  her  claim 
for  mourning,  and  did  not  revoke  the  administra- 
tion, but  ordered  her  to  give  security  to  the  full 
amount  of  the  inventory,  and  condemned  her  in 
the  costs  of  the  motion. 


April  la.  Akerman  and  Norris  against  Gybbon. 

Adedantioii  Thomas  Farraut  died  in  1741,  made  a  will,  but 
dj  foiL  no  executor  or  residuary  legatee ;  was  a  bachelor ; 
left  Thomas  Gybbon  his  nephew,  Mary  Franklyn 
and  Elizabeth  Church  and  others,  his  nieces 
and  next  of  kin ;  by  consent  of  Thomas  Gybbon, 
administration  cum  testamento  was  granted  to  Mary 
Franklyn  in  May  1741.  She  afterwards  died, 
leaving  great  part  of  the  estate  unadministered, 
and  in  December  1748  administration  de  bonis  non 
cum  testamento  was  granted  to  Elizabeth  Church. 
On  the  10th  October  1749,  Thomas  Gybbon  died 
intestate,  and  administration  to  him  was  granted 
to  Jane  Gybbon  his  widow.  In  November  1757 
Elizabeth  Church  died,  and  then  Jane  Gybbon 
entered  caveat  in  the  goods  of  Thomas  Farrant 
and  Elizabeth  Church.  Isaac  Akerman  and  Wil- 
liam Norris,  executors  of  Church,  warned  the 
caveat  entered  as  to  her  effects ;  probate  of  her 
will  was  decreed  to  her  executors  they  undergoing  a 
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Butor  Term, 
April  12. 


ffionition  to  exhibit  an  inventory  of  the  effects  of  ^**c<JS*r"^" 
Thomas  Farrant  remaining  in  the  hands  of  Eliza- 
beth Church  at  her  death.  On  4th  Session 
Hilary  Term  1768  they  gave  in  a  declaration. 
On  the  By-day  after  the  said  term,  Gybbon's 
proctor  alleged  the  declaration  was  not  fiill,  be- 
cause it  contains  only  an  account  of  such  effects 
of  Farrant's  as  now  remain  in  the  hands  of 
Church's  executors. 


Judgment  —  Sir  George  Lee. 

But  it  appearing  on  the  face  of  the  declaration 

that  they  swore  they  knew  of  no  other  effects  of 

Farrant's  than  what  they  had  set  forth  in  the 

said  declaration,  I  held  that  it  was  sufficiently  full. 


ARCHES  COURT  OF  CANTERBURY. 


Christmas  Huet  against  Dash. 


(An  Appeal  from  Winchester.) 


2dS«MioD 

Easter  Tenii, 

April  17. 


Dr.  Hay,  for  Robert  Dash.  —  Robert  Dash  Tbettatates 
cited  Christmas  Huett  to  answer  to  articles  for  !^^,^'''  ^' 

O.  4.  letTM  BO 

brawiing,  chidinsf  and  quarrelling  in  the  church  thiofptothedic 
of  Wickham   m    Hampshire  ;    pleaded  that  on  jadge,  bQt  the 
Sunday  the  3d  of  August  1766,  the  said  Christmas  t^^^^ 
Huet  called  Dash  '*  rogue  and  rascal*'  and  other  wj««»««'«' 
names,  and  afterwards  in  the  vestry  church -porch 
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amrm  abused  Dash  and  others.  Witnesses  were  ex- 
°"'  amined,  and  on  12th  November  1756  the  judge 
'^^rii^T"'  pronounced  that  Huet  was  guilty  of  brawling,  &c. 
on  the  3d  of  April,  and  decreed  him  to  be  sus- 
pended ab  ingressu  ecclesue  for  a  month,  and  con- 
demned him  in  6/.  costs,  from  which  decree  Huet 
has  appealed. 

Dr.  Simpson,  for  Huet.  —  We  shall  shew  from 
their  witnesses,  for  we  have  examined  none,  that 
Huet  was  the  aggressor. 

Witnesses  for  Dash. 

1.  Thomas  Webb.  —  Huet  is  a  layman  ;  on 
Sunday  3d  August  1755,  in  the  church  of  Wick- 
ham,  the  deponent  heard  Dash  say  to  Huet, 
"  You  are  a  rascal ;"  Huet  replied,  "  You  are 
a  rogue,"  and  Dash  offered  to  fight  Huet  for  two 
guineas. 

2.  Thomas  Cutler.  —  After  church  on  3d  Au- 
gust 1755  the  deponent  heard  Dash  say  to  Huet 
in  the  church-porch,  he  would  fight  him  for  two 
guineas ;  there  was  a  great  quarrel  between  them, 
but  he  knows  not  which  began. 

3.  John  Swan,  parish  clerk  of  Wickham.  — 
After  church  on  a  Sunday  in  August  1755,  the 
deponent  heard  a  dispute  in  the  church  between 
Robert  Dash  and  Francis  Huet  about  a  poor's 
rate,  but  the  deponent  did  not  hear  Christmas 
Huet  say  any  thing  in  the  church,  but  there  was 
very  abusive  language  passed  in  the  church- 
porch  between  Christmas  and  Francis  Huet  and 
Robert  Dash ;  the  deponent  cannot  set  forth  the 
particular  words  used  or  who  was  the  aggressor, 
but  he  heard  Dash  offer  to  fight  Christmas 
Huet. 
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4.  John  Ward.  —  On  a  Sunday  in  the  summer 
of  1755,  deponent  heard  a  great  quarrel  in  Wick- 
ham  church-porch,  but  did  not  hear  the  parti- 
cular words,  but  heard  Dash  tell  Christmas  Huett 
lie  would  bring  a  man  to  fight  him  if  he  would 
fight ;  deponent  did  not  hear  Huett's  answer ;  de- 
ponent did  not  hear  Huet  call  Dash  a  rogue,  &c., 
but  believes  they  quarrelled  in  the  church-porch ; 
Dash  was  overseer  of  the  poor. 

3.  Int.  Does  not  know  who  began  the  quarrel. 

6.  Francis  Huett.  —  Christmas  Huett  is  the  de- 
ponent's son,  and  is  a  sober  well-behaved  man  ;  on 
Sunday,  3d  August  1755  the  parishioners  were 
assembled  at  Wickham  church,  and  talking  of  the 
poor  s  rate  ;  Dash  abused  Christmas  Huett  very 
much,  and  offered  to  fight  him ;  Huett  used  no 
angry  words  to  Dash. 


AMomt 

Court. 

Eitttr  Term, 
AprU  17. 


Dr.  Simpson,  for  Huett>  urged  that  the  church- 
wardens should  have  presented  Huett  at  the  vi- 
sitation, and  they  should  have  promoted  articles 
against  him,  and  not  Dash,  who  was  a  party  con- 
cerned and  was  the  aggressor;  that  he  was  more 
the  object  of  punishment  than  Huett,  for  all  the 
witnesses  proved  that  he  abused  Huett,  and  offered 
to  fight  him,  and  Francis  Huett  says  Christmas  used 
no  angry  words ;  two  witnesses  do  not  depose  to 
particular  words  of  brawling,  chiding,  and  quar- 
relling ;  the  statute  meant  to  punish  only  tiiose 
who  intended  to  make  a  disturbance,  and  there 
ought  to  be  a  clear  evidence  of  such  intention, 
which  there  is  not  in  this  case.  By  the  civil  law 
no  action  lies  against  him  who  only  replies  to  an 
abuse,  because  he  received  the  first  provocation  ; 
the  judge  below  is  not  warranted  for  suspending 


VOL.  II. 
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•rT«n 

April  17. 
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Attomt     far  80  long  a  time  as  a  montb  under  the  dream- 

Court.  .  /•  ^i  •  ...  . 

stances  of  um  case,  nor  m  givmg  costs. 

Dr.  Half,  contra,  ctfced  the  case  of  Foot  against 
RkhardizxABartktt,  Arches,  23d  February  1753, 
where  it  was  held  diat  a  peraon  cannot  justify 
brawling  by  proving  another  person  also  brawled* 

Judgment  —  Sm  George  Lee. 
I  was  of  opinion  that  the  statute  not  having  di- 
rected who  shouid  prosecute,  any  party  whatever 
might  promote  articles;  tiiat  Huett  mi^t  have 
articled  against  Dash  if  he  had  thought  proper, 
but  he  could  not  justify  himself  by  shewing  that 
Dash  was  the  aggressor,  because  die  statute  had 
not  aUowed  any  such  defence,  nor  left  any  thing 
to  the  discretion  of  the  judge  but  the  duration  of 
the  suspension,  but  had  expressly  directed  that 
any  penon  who  was  proved  to  have  brawled, 
quarrelled,  &c.  in  the  churdi  or  church-yard 
diould  be  suspended ;  that  in  this  case  the  wit- 
nesses had  all,  except  Francis  Huett,  proved  that 
Christmas  Huett  and  Dash  had  mutually  quar- 
MUed  in  the  church-porch,  and  therefore  had 
bWBgbt  him  within  the  statute.  I  could  not 
think  a  month  an  unreasonable  time  for  the  sus- 
pension ;  it  commonly  was  six  weeks ;  and  as  to 
costs,  they  are  always  given  when  a  person  is 
found  guilty  upon  tl]is  statute,  and  these  were 
small  costs.  I  therefore  affirmed  the  sentence, 
MDMitted  the  cause,  and  condemned  Ghnstmas 
Huett  in  14/.  costs. 
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N.  B.  ArticleB  were  promoted  agam^t  FraDcb  a»c««i 

Huett,  the  father  of  Christmas,  by  Dash,  for  brawl*  ! 

ing  also  at  the  same  time  and  place ;  which  cause  ^^^^i^i^ 
Dr.  Simpson  admitted  was  e^cactly  the  san^e ;    I 
therefore  heard  a  witness  read,  and  gave  the  same 
sentepce  and  costs  in  that  cause  likewi3e. 


AaoAK  against  HoLDdwoHTH.  ta  SeniMi 

BMt«rTtnB» 


(Appeal  from  Exeter.) 


April  94. 


J)r.  SimpsMj  for  Argar.-^William  Argar  pro-  a 
moted  articles  in  the  Court  of  the  Archdeacon  of  ^iilf^' 
Totness,  against  Henry  Holdsworth,  vicar  of  St,  JJ^S^triS* 
Saviour's  in  Dartmouth,  for  neglecting  or  refusing  A>tj. 
to  solemnize  marriage  between  the  said  Argar  and  fran  the  ordi- 
Jane  How,  both  of  the  parish  of  St.  Savioqr's,  :2Jrf^\7? 
and  having  a  licence  to   be  married  from  the  2221?** 
Chancellor  of  Exeter.    On  18th  September  1756,  manu^,  iwt  if 
the  articles  were  admitted  at  Totness,  pleading,  •n^iSL'i^ad, 
1st,    that  Holdsworth  is  a  clerk  and  vicar  of  JJS^/,^ 
St.  Saviour's  in  Dartmouth;  2nd,  that  by  canons,  ^'IV^**'*^ 
Sec.  every  minister  is  to  obey  his  ordinary's  licence, 
&c. ;  3d,  that  every  minister  is  obliged  by  law  to 
marry  such  of  his  parishioners  as  have  resided  a 
month  in  his  parish ;  that  the  parties  named  in  the  li- 
cence are  his  parishioners,  and  have  resided  a  month, 
and  have  obtained  a  licence  to  be  married  to* 
gether ;  4th5  that  Argar  had  a  proper  licence  to 
marry  Haw,  and  acquainted  Holdswc^h  there^ 
with,  and  desired  him  to  marry  them>  but  he  re- 
fused ;  6th,  that  he  has  thereby  incurred  eccle9i'* 
%8tioal  censures;  6th,  that  he  ia  ivbject  to 
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Arohu 

'      CoD>T. 

BittArTetn, 
April  S4. 


jurisdiction  of  the  Court  at  Totness ;  7th,  pray 
he  may  be  censured,  &c.  From  admitting  these 
articles,  Holdsworth  appealed  to  the  Chancellor 
of  Exeter.  On  4th  March  1757  the  Chancellor  pro- 
nounced for  the  appeal  for  admitting  the  3rd  and 
4th  articles,  as  not  concludent,  &c.  and  rejected 
said  articles,  but  admitted  the  rest,  and  retained 
the  cause,  with  costs.  Argar  appealed  to  the 
Arches  from  rejecting  the  third  and  fourth  arti- 
cleS)  and  retaining  the  cause,  and  condemning 
him  in  coBts,  and  Holdsworth  did  not  adhere  to 
the  appeal. 

Dr.  Bettesworth,  for  Holdsworth,  —  said  that 
Argar  should  have  brought  a  suit  at  law  for  damages, 
or  if  any  suit  lay  in  the  Spiritual  Court,  it  should 
have  been  brought  before  the  Chancellor  of  Ex- 
eter, who  granted  the  licence ;  that  the  licence 
was  not  exhibited,  without  which  the  articles 
were  not  concludent ;  that  a  minister  is  not  obliged 
by  law  to  marry  by  licence,  but  is  only  permitted 
so  to  do,  and  if  he  has  reason  to  think  it  was 
fraudulently  obtained,  he  ought  to  refuse  to  marry 
in  consequence  of  it,  which  was  the  case  with 
Holdsworth ;  and,  therefore,  the  judge  ought  to 
have  rejected  all  the  articles. 

Judgment  —  Sir  George  Lee. 
I  said,  that  possibly  Argar  might  have  an  action 
for  damages,  but,  nevertheless,  the  clergyman 
might  be  prosecuted  by  any. one  for  neglect  of  his 
clerical  duty ; — ^that  the  suit  for  such  neglect  might 
be  brought  in  order  to  his  being  admonished  or 
suspended  in  the  Archdeacon's  Court,  notwith- 
standing the  licence  was  granted  by  the  Chan- 
cellor ;-^that  the  licence  might.be  exhibited  at  any 
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time  before  conclusion  of  the  cause ; — ^that  I  was   ^  ^*?"!*  i 

of  opinion  a  licence  was  a  legal  authority  for  mar- 

riage,  and  that  a  minister  was  guilty  of  a  breach  '^Jlrfi^iT' 
of  his  dtity  who  should  refuse  to  marry  pursuant 
to  a  [MToper  licence  from  his  ordinary.  If  Holds- 
worth  had  reason  to  believe  the  licence  was  ob- 
tained fraudulently,  and  only  delayed  to  gain 
time  for  inquiry,  that  would  be  proper  matter  for 
his  defence ;  but  surely  the  Chancellor  had  acted 
strangely  in  rejecting  the  articles  which  alone 
pleaded  the  facts  relative  to  this  cause,  and  ad- 
mitting those  articles  which  pleaded  only  the 
general  law.  I,  therefore,  pronounced  for  the 
appeal,  and  remitted  the  cause  to  the  Archdea- 
con's Court  at  Totness,  and  condemned  Holds- 
worth  in  26/.  costs. 


MBBB 


PREROGATIVE  COURT  OF  CANTERBURY. 


Powell  against  Burgh  and  Others. 


id 

Easier  Tmrm, 
A|Nril96. 


Dr.    Bettesworth,    for   Mary   Powell.  —  Mary  Jj"^^^*«^ 
Powell,  a  creditrix,  cited  Mary  Burgh,  wife  of  «««•»*•■  o^* 
Henry  Burgh,  clerk,  Emmy  Powell,  wife  of  John  ^^SLqImZ' 


Powell,   Esq.,  and  Ann  Williams,  widow,   the  SSi^do*iS* 
daughters  and  only  next  of  kin  of  Godfrey  Har-  Jf,*^^"^'**"' 
court,  of  Wirewoods  Green,  Esq.  widower,  deceas-  iOB.hoidwtab^ 
ed,  to  bring  in  his  will  if  he.  made  any,  and  to  "  *'*"^ 


die  GASES  DSTERMINBS  IN  THE 

pRfeBooAtivi  take  probnte  if  they  ot  any  of  them  are  executors 
..ZILl     therein^  or  if  he  died  intestate  to  take  adiniiiia- 

^*rii M?'  ^ti'^^*  ^  to  diew  cause  why  it  should  not  be 
granted  to  said  Mary  Powell,  a  creditrix,  and  to 
exhibit  an  inventory.  Farrer  appeared  for  Mary 
Burgh  and  Ann  Williams^  and  declared  that  de- 
ceased died  intestate,  and  that  they  would  not 
take  adtninistrati(Hi.  Smith  appeared  ht  Emm/ 
Pbwell,  undfer  prot^tation,  and  alleged  that  she 
was  cited  by  a  wrong  name,  her  true  christian 
name  being  Amy^  &nd  not  Emrfiy^  and  pmy^  to 
be  (Usmissed  mVti  costs. 

Dr.  &mf9on,  for  Amy  Powell^  insisted  that  She 
being  cited  by  a  wtnong  christian  name,  ought 
to  be  dismissed,  and  cited  the  following  cases : 
Arches,  Easter  Term  1719,  Barwood  zigdxoBi  Lark, 
Barwood  was  cited  by  name  of  Burwood,  dis- 
missed for  the  misnomer,  and  held,  that  a  mis- 
nomer ought  to  be  alleged  before  issue  joined. 
Arches,  2d  July  1735,  Johnson  against  RkhMrd- 
son,  Richardson  promoted  articles  against  John- 
son by  the  description  of  rector  of  Melford,  in 
the  county  of  Norfolk,  for  brawlmg  in  the  church- 
yard of  Melford ;  issue  joined,  witnesses  examin- 
ed, and  sentence  given  against  Johnson  at  Nor- 
wich ;  he  appealed  to  the  Arches  here ;  tAjection 
was  taken,  that  he  was  wrong  described,  for  he 
was  r^tor  of  Melford  in  SuflTolk,  and  there  is  no 
place  of  the  name  of  Melford  in  Norfolk ;  upon 
this  objection  the  whole  proceedings  were  set 
aside,  and  Johnson  dismissed  from  the  cause  With 
costs.  Prerogative,  11th  December  1732,  WU- 
Uam  Becker,  deceased,  Kenrick,  a  creditor,  cited 
the  widow  to  take  administration ;  she  appearod 
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and  alleged  that  the  deceased  made  a  will,  and  ap-  PutMATiTB 
pointed  John  Ayres  executor,  Kenrick  cited  him      1 


by  name  of  John  Ayret,  ke  s^peaxed  ufider  pro-    'jSjJi'^ 
testation,  and  alleged  his  name  was  Eyre ;  he  was 
dismissed  with  costs. 

JuiTGMENT  —  Sia  G£OBG£   LbS.' 

I  thought  the  cases  cited  did  not  come  up  to 
the  present :  the  two  first  were  upon  proiecutions 
where  greater  strictness  is  required,  and  that  ease 
of  Eyre,  in  the  Prerogative,  was  plainly  a  wrong 
name,  and  it  did  not  appear  that  he  had  any  ad- 
dition whereby  to  be  ascertained ;  but  in  the  pre- 
sent case  it  was  doubtful  whether  Amy  and  Emmy 
were  not  the  same  name ;  but  be  that  as  it  might, 
here  waa  such  a  descriptiifti  as  left  no  uncertainty*^ 
as  to  the  person  meant  to  be  cited,  for  she  was 
described  to  be  the  wife  of  John  Powell,  Esq.  and 
the  daughter  of  Godfrey  Haxcourt,  Esq.  of  Wire* 
wood's-Green,  in  Gloucestershire.  If  a  noble- 
man is  cited  by  a  wrong  christian,  name,  if  his' 
title  of  honor  is  right,  it  is  sufficient,  because  that 
is  a  sufficient  description  of  him.  In  the  Proro- 
gative  less  nicety  in  the  processes  to  accept  or  re- 
fuse, is  required,  because  those  processes  run  with 
intimation  and  do  not  precisely  require  an  i^- 
pearance,  and  I  thought  trifling  objections,  which 
had  nothing  in  them  essential  to  the  benefit  of  the 
party,  but  (mly  tended  to  obstruct  justice,  ought 
to  be  discouraged ;  I  therefore  overruled  the  pro* 
testation,  and  ordered  Amy  Powell's  proctor  to 
appear  absolutely. 


620  CASES  DETERMINED  IN  THE 

Pberooatitb 
Court. 


^prii^e!"'      Miller  a^fliW*  Sheppard  and  Others,  (a) 

2d  cSSi!^!J°oi[  "^^^^  ^^y  ^^  allegation  was  offered  by  Miller, 
•  imDgrwitoeM,  propounding  the  will  and  codicil  together;  the 
Mudentinto  Ist  article  pleaded  the  factum  of  the  will  in  the 
S^ttodto^^'  common  form ;  the  2d  and  3d  articles  pleaded 
proof.  ^]^^^  Francis  Wyke,  one  of  the  subscribing  wit- 

nesses, was  dead,  and  pleaded  his  handwriting 
and  good  character  ;  the  4th  and  5th  articles 
pleaded  that  John  Boucher,  the  other  subscribing 
witness,  resided  at  this  time  in  French  Flanders^ 
and  by  reason  of  the  war  could  not  be  come  at 
to  be  examined,  and  therefore  pleaded  his  hand- 
writing and  good  character  as  if  he  had  beeir 
dead  ;  the  rest  of  the  articles  propounded  the 
codicil  in  the  usual  manner.  The  counsel  for 
Sheppard,  who  is  named  one  executor  in  both  will 
and  codicil,  but  who  opposes  the  codicil,  and  also 
the  counsel  for  Norris  and  Rowley,  deceased's 
next  of  kin,  joined  in  opposing  the  4th  and  5th 
articles,  and  insisted  that  the  handwriting  of  a 
witness  who  was  alive,  and  his  character,  could 
not  be  admitted  to  be  proved,  for  the  adverse 
party  would  be  deprived  of  the  benefit  of  cross- 
examining,  and  the  precedent  would  be  dan- 
gerous ;  for  it  would  become  a  practice  to  send 
witnesses  out  of  the  way  to  avoid  cross-examina- 
tion, which  perhaps  might  be  the  present  case. 

Judgment — Sir  George  LEEr 
But  as  I  thought  there  was  great  reason  to  sus- 
pect collusion  between  Sheppard  and  the  next  of 

*  Vide  supra  p.  506. 
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kin.  and  as  this  witness  could  not  be  come  at  prbijooative 

during  the  war  by  Miller,  I  admitted  those  two  1 

articles  to  proof,  but  directed  she  should  specify  ^^^* 
the  time  when  Boucher  went  abroad,  that  it  might 
appear  whether  it  was  probable  he  was  sent  abroad 
to  prevent  cross-examination. 


ARCHES  COURT  OF  CANTERBURY. 


Green  against  Mayo  formerly  Hollier.  4ih8eMiiHi 

Easter  Tem, 
MajS. 

John  Hull  made  his  will,  4th  June  1756,  ap<*  inao«iMor 
pointed  Elizabeth  Mayo,   formerly  HoUier,  sole  |JS^^h2ilj"f 
executrix  and  residuary  legatee;    deceased  died j*»«^. *>»•  t**- 
23d  October  1756,  and  Mayo  proved  his  will  that  hoiaen?ottobe 
day ;  bequeathed  a  legacy  of  five  pounds  to  his  l^ri^d  bj 
sister  Elizabeth  Green ;    she,  in  May  1757,  and  '^p'^"*  */ 
again  on  the  20th  and  24th  October  1757,  sent  her  oarred  in  th« 
daughter  to  demand  said  legacy  of  Mayo,  and  the  the  tut. 
last  time  sent  a  receipt  for  it;    Mayo  said  she 
would  come  to  Green's  house  the  next  week,  and 
pay  it,  but  she  did  not,  whereupon  Green  took  a 
citation  to  call  her  in  a  cause. of  legacy,  which 
passed  under  seal  on  31st  October  1757,  and  the 
officer  of  the  court  swore  he  sought  Mayo  at  her 
usual  habitation  on  that  day,  and  on  the  1st  and 
2nd  of  November,  but  could  not  have  access  to 
her  to  serve  her  personally.     On  1st  November^ 
Mayo  and  her  husband  and  others  came  to  Green's 
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abohh      house  and  tendered  her  five  pounds  for  her  legacy ; 

1     Green  said  the  matter  was  now  in  the  hands  of  her 

*^  "^^  lawyer  and  they  must  pay  the  money  to  him,  and 
refused  to  accept  it ;  whereupon  they  said  they 
would  leave  it  upon  her  counter,  and  she  might 
throw  it  into  the  street  if  she  pleased ;  thereupon 
Green  called  a  neighbour,  Mrs.  Blower,  and  de- 
sired her  to  take  and  keep  the  money  in  safe  cus- 
tody, but,  as  Green  expressly  swore,  did  not  de- 
sire her  to  keep  the  money  for  her  (Greenes)  use. 
The  citation  was  returned  3rd  November,  and  acita- 
tion  viis  et  modis  issued.  Mayo  at  last  appeared,  and 
on  the  By-day,  Michaelmas  Term  1767,  a  libel  in 
usual  form  for  the  legacy  was  admitted.  1st  Ses- 
sion Hilary  Term  1758,  Mayo's  Proctor  gave  a  ne- 
gative issue.  The  question  was,  whether  this 
tender,  made  extrajudicially,  without  offering 
costs,  after  the  citation  was  under  seal,  and  Mayo 
had  been  sought  by  the  officer,  was  a  sufficient 
legal  tender  to  excuse  Mayo  from  costs,  and  to 
throw  them  upon  Green ;  and  having  heard  affida- 
vits on  both  sides — 

Judgment  —  Sir  George  Lee. 
I  was  of  opinion  it  was  not  a  sufficient  tender, 
for  Green  had  expressly  refused  it  because  a  suit 
was  begun,  and  she  had  been  at  the  expence  of 
taking  out  a  citation ;  and  Mayo's  proctor  should, 
when  he  first  appeared  for  her,  or  at  least  before  he 
gave  a  negative  issue»  have  made  a  tender  of  the 
legacy  in  court,  with  such  costs  (if  any)  as  were 
due  by  law ;  but  not  having  alleged  the  special 
matter,  but  having  given  a  negative  issue,  she  had 
denied  the  l^^acy  to  be  due,  contrary  to  her  extra- 
judicial confession  on  1st  November,  when  she 
tendered  the  legacy  to  Green,  and  had  thereby 
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subjected  herself  to  costs.    I  therefore  ovemiled    .  aichib 
Mayo's  petition,  and  as  issue  had  been  joined,  as-  *^' 

signed  the  cause  for  sentence  on  the  merits ;  and    ■■^'  ^' 
on  1st  Session  Trinity  Term,  22nd  May  1768,  I         "^  * 
heard  the  cause  upon  the  merits,  gave  sentence  for 
the  legacy  of  five  pounds  to  Green,  and  con« 
demned  Mayo  in  20/.  costs. 


Llotd  against  Llotd.  iit 

Triaitj  Tem, 

David  Lloyd,  deceased,  made  his  will  in  June  ab  apptai  m 
1763,  and  appointed  Ann,  his  wife,  executrix,  JSSSl*'"*^ 
who  took  prolMtte  in  common  form  at  St.  Asaph, 
m  October    1766*     William  Lloyd,   deceased's 
father,  cited  her  to  prove  the  will  by  witnesses ; 
Bhe  propounded  it ;   in  February  1766  the  father 
pleaded  deceased's  incapacity ;   she  pleaded  the 
contrary;    several  witnesses  examined  on  both 
aides.     On  the  20th  January  1767,  both  proctors 
prayed  publication,  and  copies  of  the  depositions 
were  accordingly  delivered  to  both.    On  the  21st 
April  1767,  William  Lloyd's  proctor  alleged  that 
since  publication  more  witnesses  had  come  to  his 
client's  knowledge,  and  prayed  a  commission  to 
^examine  them  touching  deceased's  insanity ;  the 
judge  decreed  a  commission.    Ann's  proctor  pro^ 
tested  of  appealing,  but  afterwards  waved  his 
appeal.     On  the  12th  May  1 767,  William's  proctor 
prayed  a  monition  and  inhibition  to  both  parties 
not  to  intermeddle  with  deceased's  effects  pending 
the  suit,  and  also  a  commission  to  examine  wit- 
nesses as  aforesaid,  both  which  the  judge  decreed 
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Arches  Without  proof  OF  cvcn  a  suggestion  that  she  had 
_!IL  embezzled  any  of  the  effects,  and  notwithstanding 
'^^S""'  that  she  as  widow  would  be  intitled  to  a  moiety  of 
the  estate  under  an  intestacy.  Ann  appealed  from 
this  decree  to  the  Arches,  and  gave  in  a  common 
libel.  In  the  1st  Session  Michaelmas  1757,  Farrer 
appeared  for  William  Lloyd,  and  gave  a  negative 
issue  ;  soon  after  William  died  and  his  representa- 
tive was  cited.  Farrer  appeared  for  her  to  save 
her  contumacy,  confessed  the  identity  and  sub- 
scription to  the  appeal,  but  declared  his  client,  the 
representative  of  William  Lloyd,  would  proceed 
no  further  in  the  cause ;  whereupon  the  grievances 
appealed  from  came  on  to  be  heard  tx  parte. 

Judgment  —  Sir  George  Lee. 

I  was  clearly  of  opinion  that  both  parts  of  the 
decree  were  wrong,  and  that  grievances  were  done 
to  Ann  Lloyd ;  but  I  had  some  difficulty  about 
the  commission  for  examining  witnesses,  because 
that  part  of  the  decree  now  appealed  from  was 
only  a  continuance  of  the  decree  made  on  2l8t 
April  1757,  from  which  Ann's  proctor  had  appealed 
and  then  had  waved  his  appeal ;  but  as  the  first 
part  of  the  decree  relating  to  the  inhibition  to 
meddling  with  the  effects  was  duly  appealed  from, 
and  as  the  Court  would  upon  the  hearing  have 
suppressed  the  depositions  of  the  witnesses  taken 
after  publication,  in  case  they  had  actually  been 
examined,  I  pronounced  generally  for  the  appeal, 
retained  the  cause,  and  assigned  it  on  for  sen- 
tence. 
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Prirooatiti 
ConRT. 


_  2d  Seision 

PREROGATIVE  COURT  OF  CANTERBURY.     TriMi,T««. 

JaD«  1* 


Broom£  against  Ellis. 
Isaac  Broome,  deceased,  made  his  will,  dated  AMbwribbg 

-      witoeti  who 

3d  January  1768;  gave  a  legacy  of  fifteen  pounds  ooDtndioti  bu 
to  his  brother  Joseph  Broome,  his  only  next  of  tMU^Dmajbe 
kin,  and  gave  all  the  rqst  of  his  effects  to  Jane  ^J^n'Sr 
Ellis,  who  lived  with  him  as  his  shop- woman,  and  MbwiMng 

.  ^  wiUieM  in  othtr 

made  her  sole  executrix;  deceased  died  on  16th  oirommiiaBOM. 
March  1768,  after  a  long  illness ;  Jane  Ellis  proved 
the  will  in  common  form  on  1 7th  March ;  the  brother 
cited  her  to  prove  it  by  witnesses ;  she  gave  in  a 
common  condidit  and  examined  the  two  subscrib- 
ing witnesses,  whom  the  brother  cross-examined, 
but  did  not  plead  himself;  the  witnesses  deposed 
to  the  following  effect. 

1 .  John  Keyloch,  looking-glass  maker. — Depo* 
nent  came  to  know  deceased  about  six  years  ago, 
and  often  went  to  him ;  about  a  fortnight  before 
the  will  was  made  dieceased  told  deponent  he  had 
made  his  will,  but  was  very  uneasy  about  it,  and 
asked  deponent  if  he  would  alter  it  for  him ;  depo- 
nent said  he  would  whenever  he  pleased ;  in  the 
evening  of  3d  January  1768,  deponent  called  to 
ask  how  deceased  did,  Jane  Ellis  then  told  depo- 
nent deceased  was  very  uneasy,  and  could  not  rest 
till  his  will  was  altered  ;  deponent  went  into  the 
parlour  to  deceased,  who  directly  ordered  Ellis  to 
fetch  his  will,  which  she  did,  and  deceased  desired 
deponent  to  read  it  to  him,  which  deponent  did ; 
deceased  asked  deponent  what  he  thought  of  it. 


, 
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ifMWAMnvs  and  whether  Mr.  Walker  had  not  too  near  a  con- 
'      nection  with  Ellis,  he  being  an  executor  in  said 

^*|2^Y**'  ^U,  and  a  principal  creditor  to  deceased ;  depo- 
nent said  he  thought  he  had ;  deceased  then  de- 
sired deponent  to  write  a  new  will,  only  leaving 
out  the  name  of  Walker,  and  making  Jane  Ellis 
sole  executrix;  deponent  asked  him  about  that 
three  or  four  times,  and  deceased  said  he  would 
have  her  sole  executrijc^  but  he  asked  dqHmentwhether 
she  might  not  take  in  Mr.  Vesey  to  assist  her  in 
getting  in  the  debts  ;  deponent  said  he  believed  she 
might ;  he  replied,  then  I  will  leave  her  sole  exe- 
cutrix ;  deponent  from  the  former  will,  and  said  in- 
structions, wrote  in  deceased's  presence  the  will 
propounded ;  deceased  desired  deponent  to  read 
it  to  him,  which  deponent  did  audibly  and  dis- 
tinctly; deceased  desired  him  to  read  it  again, 
deponent  did  and  deceased  approved  it,  and  then 
directed  Ellis  and  Smith  his  book-keeper  to  be 
called  in,  and  they  being  come,  deponent  folded 
down  the  will  and  deceased  wrote  his  name  as 
well  as  he  could,  but  deponent  not  thinking  it 
legible  and  plain,  wrote  over  it  the  mark,  &:c.  and 
then  deponent  sealed  it  with  a  wafer,  and  deceased 
said  ''  I  deliver  this  as  my  will  and  testament,"  in 
presence  of  John  Smith  and  deponent,  who  then  at- 
tested it  in  deceased's  presence  and  at  his  request; 
deceased  then  appeared  to  be  perfectly  in  his 
senses. 

8.  Int.  Respondent  read  the  will  in  the  words 
in  which  it  now  appears,  and  believes  deceased 
perfectly  understood  it.  9.  Int.  It  was  executed 
about  nine  at  night,  no  discourse  passed  but  what 
is  before  set  forth.  10.  Int.  Deceased  signed  the 
will  voluntarily,  and  was  not  importuned  to  do  it. 
12.  Int.  EUis  was  shopwoman  to  deceased,  but  not 
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a  relation.     13^  Int.  Respondent  never  heard  de-  '•^*J*** 
ceased  was  dissatisfied  with  the  will,  deceased  ■ 

Uved  till  the  16th  March  following.    Int.  14.  De^   "jiL^jT' 
ceased  was  in  a  weak  low  condition.    Respondent 
heard  Ellis  say  he  was  several  times  out  of  his 
senses  in  his  illness,  but  deceased  was  not  greatly 
imi^red  in  his  senses. 

2.  John  Smith,  bookseller. — Deponent  came  to 
live  with  deceased  as  his  book-keeper,  and  staid 
with  him  six  weeks,  about  the  end  of  November  or 
bc^nning  of  December  1737.    On  3d  January 
1768,  deponent  was  sent  by  deceased  himself  to  Mr^ 
Vesey,  one  of  deceased's  creditors,  to  desire  him  to 
come  to  deceased  that  afternoon,  and  from  what 
he  heard  EUis  say,  he  apprehended  deceased  sent 
for  Vesey  to  make  his  will,  but  Vesey  did  not 
come.    About  eight  that  evening  deponent  being 
called,  went  into  the  parlour  to  deceased  and  Mr. 
Keyloch,  and  a  paper  which  deponent  then  appre^ 
bended  to  be  a  will  lay  ready  wrote^  deceased  then 
wrote  something  at  the  bottom  of  said  paper,  but 
it  not  being  legible,  Keyloch  made  a  cross  or  some- 
thix^  under  it,  and  deceased  took  an  halfpenny  off 
the  wafer  at  the  bottom  of  said  paper,  but  did  not 
say  any  thing,  or  that  it  was  his  last  will  and 
testament,  and  deponent  and  Keyloch  then  both 
signed  said  paper  as  witnesses  in  presence  of  de- 
ceased; and  deceased  during  said  transaction  did 
not  appear  to  deponent  to  be,  and  was  not  as  he 
believes  of  sound  mind,  or  capable  of  making  a 
will,  as  he  did  not  say  it  was  his  will,  or  utter  one 
syllable  as  deponent  remembers. 

8.  Int.  The  will  was  not  read  to  deceased  in 
deponent's  pres^ce,  deceased  was  in  a  bad  state 
of  health.  9.  Int.  Respondent  did  not  hear  de- 
ceased say  any  thing  to  express  bis  approbation  of 
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FRraooATivE  the  will.     10.  Int.    Keyloch  desired  deceased  to 
1     sign  the  will,  and  deceased  did  it  voluntarily. 

'^"jine'^i!""'  11-  I'^*-  Respondent  attested  it.  13.  Int.  Re- 
spondent don't  know  that  deceased  expressed  any 
dislike  to  the  will.  14.  Int.  Deceased  while  depo- 
nent lived  with  him  was  in  a  very  weak  condition 
and  much  impaired  in  his  senses ;  about  a  fort- 
night before  the  will  was  made,  deponent  heard 
Ellis  say  that  the  deceased  had  not  been  in  his 
senses  a  quarter  of  an  hour  since  deponent  had 
been  in  his  house.  15.  Int.  Respondent  heard  ElUs 
tell  Joseph  Broome,. that  deceased  had  left  him  ex- 
ecutor in  a  former  will. 

Dr.  Hajfy  counsel  for  Joseph  Broome,  the 
brother. — Argued,  that  John  Smith  having  deposed 
to  deceased's  incapacity  contrary  to  his  own  attes- 
tation to  the  will,  no  credit  could  be  given  to  him, 
and  therefore  he  could  not  be  considered  as  a  wit- 
ness in  the  cause,  and  consequently  there  was 
only  one  witness  to  support  the  will ;  but  by  law, 
no  will  for  personal  estate  can  be  pronounced  for 
without  two  witnesses,  or  at  least  one  witness, 
and  such  circumstances  as  are  equivalent  to  another 
witness. 

Judgment — Sir  George  Lee. 
But  I  was  of  opinion  that  Smith  was  a  good 
witness  to  support  Keyloch  in  every  other  part  of 
his  deposition,  but  where  he  contradicted  his  own 
act  of  attestation,  and  that  he  had  supported  him 
in  many  material  circumstances,  and  therefore 
upon  this  evidence  I  pronounced  for  the  validity 
of  the  will  dated  3d  January  1768,  and  decreed 
the  probate  to  be  delivered  out  of  court  to  Jane 
Ellis,  the  executrix. 
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prbrooativb 
Court. 


Murphy  against  McCarthy.  ifw^Tlra 

Jane  8. 

Felix  McCarthy,  a  mariner^  in  one  of  the  king's  a  oUaiion  wWch 
ships^  died  intestate ;  administration  was  granted  to  terred  on  ^ 
Elizabeth,  his  widow;  on  10th  March  1768  acita-  ^h'^iLTb.T 
tion  was  taken  by  Hughes,  as  proctor  for  Maurice  J^JJ^^^* 
Murphy,  who  claimed  to  be  executor  of  a  will  of  the  ^ow. 
deceased's,  against  the  widow,  to  bring  in  the  ad- 
ministration and  shew  cause  why  it  should  not  be 
revoked,  &c.     Hughes  obtained  a  certificate  from 
the  Prerogative-office  that  such  citation  had  issued, 
which  was  shewn  at  the  Pay-office  at  Portsmouth, 
to  prevent  the  widow  from  receiving  any  money  due 
to  the  deceased ;  but  the  citation  never  was  served 
on  the  widow. 

Upon  motion  by  counsel,  these  facts  being 
alleged,  I  declared  the  citation  void,  dismissed 
the  widow,  and  condemned  Murphy  in  13^.  4d. 
costs.  Hughes  was  not  in  court,  another  proctor 
appearing  for  him,  but  I  declared  I  would  have 
condemned  him  in  costs  if  I  could  have  done  it  by 
law. 


Arnold  against  Earle*  .jooes. 

Thomas  Newbee,  a  minor,  aged  near  sixteen  Awuimidcby 
years,  died  27th  January  1756,  he  left  an  uncle,  tJ^]nu^^ror 
Benjamin  Newbee,  of  the  whole,  and  two  uncles,  ^cUSi^ter"** 
William  and  Richard  Arnold,  of  the  half-blood,  wiwtantittedbj 
his  only  next  of  kin ;  on  the  death  of  his  grand-  ^  *"**' 
father  on  11th  January  1754,   the  minor  chose 

VOL.  II.  M    M 
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^"^'IJ^^A^^^B  George  Earle,  his  schoolmaster  at  Deptford,  with 
whom  he  boarded  and  lodged,  his  guardian.  On  14th 

^"jaoe^!""'  December  1754,  deceased  made  a  will  wrote  by 
an  attorney,  in  which  he  gave  all  his  estate  to 
Mr.  Earle  and  Mrs.  Allen,  now  Earle's  wife,  but 
then  his  housekeeper.  In  October  1755,  he  made 
another  will,  all  of  his  own  hand-writing,  which 
was  almost  a  transcript  of  the  former  by  which 
Earle  was  made  universal  legatee  and  executor ; 
this  second  will  is  said  to  be  made,  because  Allen 
the  joint  devisee  was  become  wife  to  Earle.  Oa  16th 
December  1755  he  made  a  third  will,  wrote  with 
his  own  hand,  which  was  alokoet  a  transcript  of 
the  two  former  in  which  he  made  Earle  exe- 
cutor and  universal  l^atee;  this  last  will  was 
said  to  be  made,  because  one  of  the  subscribing 
witnesses  to  the  second  was  dead.  On  the  day  the 
deceased  died,  Earle  took  probate  oi  this  last  will. 
*  William  Arnold,  one  of  the  uncles,  cited  him  to 
prove  it  by  witnesses.  Earle  propounded  the  will, 
and  examined  the  two  subscribing  witnesses,  who 
were  persons  of  unblemished  character;  they  swore 
'  that  the  deceased  read  the  will  twice  over  to  them, 
declared  his  entire  approbation  of  it,  and  said  that 
it  was  all  his  own  handwriting,  that  he  had  no  re- 
gard for  his  uncles,  for  they  had  shown  none  to 
him,  and  that  he  was  resolved  to  leave  all  he  had 
to  Earle,  for  he  and  his  wife  had  been  parents  to 
him,  and  that  he  duly  signed,  sealed,  and  pub- 
lished the  will  in  their  presence,  and  desired  them 
to  elttest  it,  which  they  did  in  his  presence,  and 
that  deceased  was  perfectly  in  his  senses.  Arnold 
pleaded  that  the  deceased  was  influenced  by  his 
schoolmaster,  by  cajollery  at  some  times,  and 
threats  and  severities  at  other  times,  to  make  the 
will  contrary  to  his  inclinations;    be  examined 
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several  witnesses  to  prove  fraud  and  imposition,  psbrooatite 

but  most  of  them  proved  directly  the  contrary,      L 

in  so  much,  that  the  counsel  fen-  Arnold  con-   Trinity  T«m, 

'  June  8. 

fessed  that  the  will  was  sufficiently  proved  with 
respect  to  the  evidence,  but  that  from  the  circum- 
stances of  the  case  fraud  must  be  presumed,  and 
that  the  minor  was  not  of  legal  age  for  making  of  a 
will  for  personal  estate ;  for  that  by  law  he  ought 
to  be  seventeen  or  eighteen  years  of  age. 

JuDGMEKT  — Sir  GfiORQE  Lek. 
But  I  was  of  opinion  that  by  law  a  male  may 
make  his  will  for  personal  estate  at  fourteen,  (a)  and 
a  female  at  twelve,  the  ages  at  which  by  law  they 
are  cs^atde  of  marriage,  unless  it  appeared  they  , 
had  not.  a  qapacity  to  understand  the  act  they  did, 
the  contrary  of  which  appeared  in  this  case ;  and 
therefore,  the  evidence  in  support  of  the  will  being 
strong  and  clear,  I  pronounced  for  the  validity  of 
the  will,  but  gave  no  costs,  because  the  cir- 
cumstances of  the  case  did  primd  facie  create  strong  . 
suspicions  which  it  concerned  Earle  to  clear  up, 
which  I  thought  he  had  done,  and  the  uncle  lived 
at  a  distance  and  could  not  himself  know  the  facts. 
It  did  indeed  appear,  that  one  Thomas  Gulling 
(who  was  a  witness  in  the  cause,  and  with  whom 
the  uncles  had  agreed  that  he  should  carry  on  the 
suit,  and  who  was  to  have  a  share  of  the  estate  if 
the  will  should  be  set  aside)  had  attempted  to  sub- 
om  some  of  the  witnesses,  but  as  it  di4  not  ap- 
pear ,that  William  Arnold,  the  uncle,  was  privy 
thereof,  I  thought  it  not  a  sufficient  ground  to 
charge  him  with  costs. 

(a)  Godolph.  O.  L.  22.     2  Black.  Com,  497. 

M    M    2 
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PRtROflATIVP 

Court. 


TriBitjTJ^.  BouGHEY  dgaifist  Sir  William  Moreton- 

JODO  14. 

tim  oanoeiiatioo  Damc  Jaiic  MoretoD,  wife  of  Sir  William  More- 
is  th«  Mneeiia-  toii,  made  her  will  dated  29th  May  1 754,  pursuant 
*'**op^tMity  to  a  power  given  her  by  her  marriage  settlement ; 
Jd fwi*  ^Vt***  *^^  ^^y  l>cfore  this  will  bears  date,  a  new  settle- 
of  ftbewing  that  meut  wRs  made,  in  which  she  had  a  new  power 
waa^Mt  dm"*  givcu  her  to  make  a  will ;  of  the  said  will  she  ap- 


cmcil- 


iamdi. 


pointed  Greorge  Boughey  and  Nicholas  Gilbert 
executors,  and  Jane  Compton,  Elizabeth  Brom- 
field,  and  John  Bromfield,  esq.  residuary  legatees  ; 
she  died  soon  after.  Caveat  was  entered  by  Sir 
William.  Boughey  warned  it  (Gilbert  did  not  in- 
.  termeddle)  and  prayed  probate  of  the  uncancelled 
duplicate.  Sir  William  alleged  that  the  duplicate 
which  deceased  had  in  her  custody  was  found 
cancelled ;  that  he,  as  husband,  was  entitled  to, 
.  and  he  prayed,  administration  to  deceased  as  dying 
*  intestate.  Scripts  and  scrolls  were  prayed  and  de* 
ereed.  Boughey  and  Elizabeth  Bromfield  brought  in 
the  uncancelled  and  the  cancelled  duplicates,  dated 
29th  May  1754,  with  an  affidavit,  in  which  they 
swore  that  the  deceased  executed  duplicates  of  the 
said  will,  one  part  of  which  she  kept  herself,  and 
the  other  part  she  delivered  to  Boughey,  which  she 
had  never  demanded  of  him,  or  intimated  that  she 
had  cancelled  the  other  part,  and  they  further 
swore  that  on  searching  for  her  will  with  Sir  Wil- 
liam's consent  about  two  months  after  her  death, 
they  found  in  a  hair-trunk  in  her  chamber,  or  in 
the  closet  adjoining  to  it,  the  duplicate  she  kept, 
with  her  name  and  seal  and  the  entire  attestation 
of  the  witnesses,  torn  or  cut  off,  and  that  there 
were  also  in  the  trunk  former  old  cancelled  wills 
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made  before  her  marriage,  and  that  she  used  to  ^'^^^p^"^* 

carry  this  trunk  with  her  when  she  went  out  of 

town,  which  they  therefore  called  her  travelling  "^"/^ji  u7' 
trunk.  Sir  William  swore  that  he  believed  the  de- 
ceased cancelled  it  herself,  it  being  found  in  the 
state  it  now  was  upon  the  search,  which  was  the 
first  time  he  ever  saw  it.  Upon  these  affidavits 
the  matter  was  brought  before  the  Court  to  deter- 
mine whether  probate  should  be  granted  to 
Boughey  of  the  uncancelled  duplicate,  or  admi- 
nistration should  be  granted  to  Sir  William  as 
husband. 

Judgment  —  Sir  George  Lee. 
I  was  of  opinion  that  a  cancellation  of  one  du- 
plicate was  in  law  a  cancellation  of  both,  (a)  and 
that  as  the  cancelled  duplicate  was  found  in  her 
custody,  and  it  did  not  appear  that  any  other  person 
had  access  to  it,  it  must  be  presumed  that  the  de- 
ceased cancelled  it  herself.  I  therefore  refused  to 
grant  probate  to  Mr.  Boughey  as  prayed  upon  the 
evidence  now  before  me,  but  gave  him  time  to  next 
Court  to  determine  whether  he  will  propound  the 
uncancelled  duplicate,  and  will  take  up<m  him  to- 
prove,  either  that  the  other  part  was  cancelled  by 
some  other  person,  or  if  by  the  deceased,  that  she 
did  it  inadvertently  or  accidentally,  and  not  animo 
canceUandi,  otherwise  I  decreed  administration  to 
her  as  dying  intestate  to  be  granted  to  Sir  William 
Moreton  as  husband. 

(a)  Riekards  v.  Mvmfard  and  Freeman^  2  Phill.  23.     Colvin 
V.  Fnaer,  2  Hagg.  266. 
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Pbbaooativb 
Court. 


'^'jMeTi?"'  France  against  Aubrey. 

Simple  eoBtrtot  MajTzod  DawkijQS  made  her  will,  and  (as  sug- 
honanoiabuia  gested)  appointed  Catherine  France  executrix. 
Tet^^'dTtdr  Richard  Gough  Aubrey,  claiming  to  be  her  next 
TuiTd'ebu'  ^^  ^^^*  *^^  administration  to  her  as  dying  intes- 
Mosutote  km*  tatc,  in  the  Consistory  Court  of  St.  David's,  in 
place  whin  tbe  which  dioccsc  the  deceased  lived  and  died,  and  Mr. 
STtiie Jf  Ae  Rushworth,  as  proctor  for  Aubrey,  entered  caveat 
^^-  in  the  Prerogative  against  any  thing  being  done 

entry  of  a  c«.  in  thc  goods  of  dcccascd  without  notice.  France 
f^i]J^in»-  warned  the  caveat,  and  prayed  that  the  adminis- 
^°*'^'"  tration  might  be  decreed  to  be  brought  in  and  re- 

voked, and  that  probate  of  the  will  might  be 
granted  to  her.  Rushworth,  for  Aubrey,  denied 
the  jurisdiction  of  the  Court,  and  alleged  that  de- 
ceased did  not  leave  bona  notabilia.  France  pro-* 
pounded  the  jurisdiction,  and  this  day  her  allega- 
tion consisting  of  three  articles  was  debated .  The 
first  article  pleaded  generally  tljat  the  deceased  re- 
sided and  died  in  the  diocese  of  St.  David's,  and 
left  bona  notabilia  in  divers  dioceses  sufficient  to 
found  the  jurisdiction  of  the  Prerogative  Court. 
The  2nd  article  pleaded  that  Richard  Grough, 
father  of  the  party,  Aubrey,  was  at  the  deceased's 
death,  and  now  is,  indebted  to  her  estate  in  the 
sum  of  five  guineas,  and  that  he  resides  in  the 
diocese  of  Gloucester.  The  3rd  article  pleaded 
that  Aubrey  did  enter  a  caveat  in  the  Prerogative 
in  the  goods  of  deceased,  and  had  thereby  acknow- 
ledged and  founded  tbe  jurisdiction  of  that  court. 

Judgment  —  Sir  George  Lee. 
I  admitted  the  first  article  as  pleaded,  ordered 
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the  nature  of  the  debt  pleaded  in  the  2nd  article  PaERooATivE 

to  be  specified,  for  if  the  five  guineas  were  due  to     1 

the  deceased  by  simple  contract,  the  debt  was  per-  ^"fJae  u?"' 
sonal  and  would  make  bona  notabilia  where  the 
debtor  lived ;  but  if  they  were  due  by  specialty 
they  would  make  bona  notabilia  where  the  specialty 
happened  to  be  at  the  deceased's  death ;  and  I  re* 
jected  the  3rd  article^  being  clearly  of  opinion 
that  barely  entering  a  caveat  would  not  found  the 
jurisdiction,  for  it  might  be  entered  (as  this  was 
said  to  be)  with  intent  to  deny  the  jurisdiction, 
and  prevent  this  court  from  taking  any  cognizance 
of  the  matter, 

« 

N.  B.  On  the  By-day  of  this  term  the  proctor  for . 
France  prayed  that  I  would  decree  Aubrey  to  bring 
in  the  administration  and  leave  it  in  the  registry  ; » 
but  as  the  allegation  pleading  bona  notabilia  was 
not  proved,  and  consequently  my  jurisdiction  was 
not  founded,  I  refused  to  make  such  order. 


Martin  against  Robinson.  By-Day  •rier 

*=*  Trinity  Tem, 

Jane  21. 

Peter  Petersen,  alias  Pitts,  made  a  will  dated  coi*»  deonad 
5th   September    1747,   and   appointed    Erasmus  t^'had'uiLett 
Robinson  and   Mary  his  wife  (with  whom  he  Siu^wWch  Iiie 
lodged)  executors ;  he  afterwards  went  a  mariner  JU^JJJ^^  J? 
in  the  St.  George  East  Indiaman,  where  he  made  ^^  deoeaied. 
another  will  dated  10th  January  1749-50,  and  ap- 
pointed Swain   Martin,  another  mariner  in  said 
ship,  his  executor,  and  soon  after  died ;  the  ship 
returned  home  in  May  or  June  1751,  and  then 
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pemooativi  Mary  Robinson  had  notice  of  the  deceased's  death, 

CoDHT. 

L     and  that  he  had  made  a  will  of  a  later  date  than 

Trim??Tem    ^® ^^»  whereiu  Martin  was  executor,  who  shewed  the 

JoM  21.  '  said  last  will  to  two  persons  whom  she  sent  to  him 
to  see  it ;  but  Martin  said  he  would  burn  it,  and 
advised  her  to  prove  the  will  of  5th  September 
1747  ;  she  accordingly  on  13th  June  1761  proved 
that  will  in  common  form,  and  swore  she  believed 
it  to  be  deceased's  last  will,  and  by  virtue  of  that 
k  probate  received  the  deceased's  wages  at  the  India 

house,  and,  as  she  insisted  (but  did  not  make  a 
satisfactory  proof  thereof,)  she  retained  what  was 
owing  to  her  from  the  deceased,  and  paid  over  the 
residue  to  Martin;  however,  it  was  certain  that 
she  took  the  probate  with  the  knowledge  of 
Martin.  On  the  12th  June  1754,  Martin  returned 
a  citation  against  Mary  Robinson  to  bring  in  the 
probate,  and  shew  cause  why  it  should  not  be 
revoked,  and  probate  granted  to  him  of  the  last 
will.  She  appeared  and  denied  Martin's  will ;  he 
propounded  and  proved  it,  and  she  pleaded 
nothing  in  opposition  to  it,  and  now  the  question 
was  whether  she  should  be  condemned  in  costs  to 
Martin,  who  was  privy  to  and  advised  her  to  prove 
the  first  will. 

Judgment  —  Sir  G£or6£  Lee. 
I  was  of  opinion  she  ought  to  be  condemned  in 
costs,  because  she  had  been  guilty  of  a  gross  mis- 
behaviour in  swearing  that  the  will  of  6th  Sep- 
tember 1747  was  the  deceased's  last  will,  when  she 
knew  he  had  made  a  later  will,  and  because  she 
had  put  Martin  to  the  expence  of  proving  the  last 
will,  when  she  had  no  objection  whatever 
to  make  to  the  validity  of  it,  and  therefore  had 
used  the  privilege  the  law  gave  her  by  being  pos- 
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sessed  of  a  probate^  to  a  bad  purpose.     I  therefore  prumatit* 
pronounced  for  the  last  will,  revoked  the  probate      ^"*^' 

granted  to  Mary  Robinson,  and  condemned  her  5?"?*^^** 
m  costs,  and  referred  the  bill  to  the  Register  to      Jom  ai. 
report  thereon. 


BoxLEY  and  French  against  Stubington.      ctTt^Dty, 

Mary,  the  wife  of  William  Stubington,  was  em-  AdMum^t^ 
powered  by  articles  executed  before  her  marriage,  ^IH^^S!!' 
dated  22nd  August  1747,  to  dispose,  by  deed  or  ^H^' 
will  executed  in  the  presence  of,  and  attested  by  ""^^  •■^  • 
two  Witnesses,  of  one  thousand  pounds  of  her  totiM<xtMt 
fortune  after  the  death  of  her  husband,  who  was  I,  ^  ^m' 
to  receive  the  interest,  thereof  during  his   lif©  ST^m!*'*^ 
notwithstanding  her  coverture.     She,  on  the  4th     ^  p^^^ 
September  1756,  accordingly  made  a  will  attested  dLmmditn 
b/two  wito««.  ^  "pointed  Bo,ley  «d  — '— 
French  her  executors,  and  disposed  of  said  1000/. 
to  several  persons,   particularly  she  gave  500/. 
thereof  to  her  niece,  the  wife  of  said  Boxley,  for 
her  separate  use,  and  also  bequeathed  her  wearing 
apparel,  which  she  had  no  power  to  do.    The  exe- 
cutors propounded  the  will,  which  the  deceased's 
husband  opposed,  and  they  produced  the  two  sub- 
scribing witnesses,  who  being  strangers  to  the  de- 
ceased, did  not  prove  identity,  and  thereupon  the 
executors  pleaded  that  the  subscription  to  the  will 
was  the  deceased's  handwriting. 

Witnesses. 
1.  Joseph  Hurst.      At  desire  of  Mrs.  Boxley, 
the  deponent,  who  lives  opposite  to  her,  went  to  her 
house  and  there  found  a  gentlewoman,  a  stranger 
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to  deponent,  who  called  herself  Mary  Stubington ; 
thesaid  woman  then  executed  the  will  propounded  in 
Cijj*  »«j»  presence  of  deponent,  and  William  Ward,  who  was 
^  '  also  a  neighbour  to  Boxley ;  said  woman  appeared 
to  be  perfectly  in  her  senses ;  and  deponent  be- 
lieves she  was  the  deceased  in  this  cause. 

Int.  William  Ward  goes  now  by  name  of  John 

Femley. 

2.  John  Fernley,  alias  W.Ward.*-Gives  exact- 
ly the  same  account  as  Hurst ;  says  the  person 
who  executed  the  will  was  an  entire  stranger  to 
deponent ;  verily  believes  she  was  the  deceased  in 
this  cattse>  and  she  appeared  to  be  very  sensible. 

Int.  Respondent  is  a  barber  in  GoodmanV 
fields ;  deponent  went  by  name  of  William  Ward 
til}  lately,  when  he  resumed  his  real  name  of 
John  Fernley ;  deponent  16  years  ago  took  on 
him  the  name  of  William  Ward  upon  a  family  oc- 
casion, which,  as  it  relates  only  to  himself,  he  does 
not  think  proper  to  tell ;  his  true  name  is  John 
Femley;  within  seven  years  past  he  has  given 
several  receipts  to  his  customers  in  the  name  o( 
William  Ward. 

3.  James  Loton. — In  1741  deponent  first  be- 
came acquainted  with  deceased ;  he  has  often 
seen  her  write  and  subscribe  her  name ;  verily 
believes  the  names  *^  Mary  Stubington,"  subscrib- 
ed to  the  will  pleaded,  are  her  handwriting. 

4.  Edward  Boxley,  Sen. — Deponent  is  uncle 
to  Boxley,  the  executor ;  deponent  once  saw  the  de- 
ceased write  her  name ;  verily  believes  the  names 
subscribed  to  the  will  were  written  by  deceased. 

Mr.  Stubington,  in  his  answers  (which  were 
read),  says  he  never  saw  his  wife,  the  deceased, 
write  her  name  *^  Stubington,"  but  does  believe 
the  names  *'  Mary  Stubington,"  subscribed  to  the 
will  pleaded,  were  written  by  her. 
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Read  the  marriage  articles,  dated  22nd  Atigust  ^^•^/"^' 

1747;   the  will  pleaded,  dated   4th  September     1 

1756 ;    and  a  former  will,  dated  2dth  September    ^y^^f^^* 
1762,  in  which  deceased  gave  to  Mary  Boxley> 
her  Aiece,  500/.,  to  be  paid  to  such  person  a6  fidie 
shall  appoint  for  her  trustee,  for  her  separate  tise 
exclusive  of  her  husband. 

Dr.  SfifUp^on^  for  Stubington,  insisted  that  these 
was  not  a  sufficient  legal  proof  of  the  facttim  of  tbe 
will  and  of  the  identity  of  the  testatrix  ;  seeondly^ 
that  Boxley  and  French  could  not  propound  it  as 
executors,  because  the  deceased  h^  not  power  to 
appoint  executors ;  and  thirdly,  that  the  paper  was 
merely  an  appointment,  and^  could  not  be  pro- 
nounced for  as  a  yrilK     In  Bridgen's  case(^)  the 

(a)  Bridgen*s  case  is  thus  reported  in  Strange :  —  Dominus 
Rex  V.  Dr.  Settesworih,  Mandamus  to  grant  administration  to 
Mr.  Bridgen,.  ihe  late  husband  of  Lady  Bellamont,  deceased.  The 
dean  of  the  Arehe9  returned  that  a  suit  had  been .  commenced 
before  him  between  Mr.  Bridgen  and  a  son  of  the  deceased,  who 
claimed  to  be  her  executor  under  a  will  made  by  her  pursuant  to 
a  deed  executed  before  marriage,  whereby  the  husband  agreed 
she  should  have  power  to  make  a  will,  and  dispose  of  her  estate, 
which  deed  Mr,  Bridgen  had  confessed,  and  thereupon  sentence 
had  been  given  for  the  validity  of  the  disposition,  but  not  for  the 
executorship  created  thereby ;  and  thereupon  a  new  suit  was  in- 
stituted by  the  daughter  against  the  son  and  Mr.  Bridgen,  for  ad- 
ministration with  the  will  annexed,  which  is  still  depending, — 
2  Strange,  1111. 

But  a  mandamus  was  granted  in  Bridgen^s  case  in  the  follow- 
ing year  (13  Geo.  2.),  on  the  ground  that  the  husband  had  not 
assented  to  the  will,  and  consequently  done  no  act  to  exclude 
himself  from  the  right  the  law  gave  him  to  the  administration, 
although  it  was  admitted  that  the  wife  had  a  separate  estate  at 
her  own  disposal.    The  case  is  thus  reported :  — ' 

Dominus  Rex  v.  Betlesworth.  To  a  mandamus  to  grant  ad- 
ministration to  the  husband  was  returned,  that  the  Mrife's  mother 
having  by  her  will  given  her  several  effects  for  her  separate  use, 
exclusive  of  the  husband,  and  to  be  by  her  disposed  of,  as  she 
should  think  fit,  she  had  accordingly  made  a  will,  whereby  she 
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pbuooatitb  whole  estate  was  in  the  wife's  disposal,  and  there- 
1     fore  a  mandamus  was  refused  in  the  King's  Bench ; 

^jTw^'  but  in  Cullum's  case  in  B.  R.,  Sir  John  Strange's 
Rep.  vol.  ii.  p.  891,  a  peremptory  mandamus  was 
granted  to  swear  the  husband  administrator;  in 
that  case  it  was  agreed  by  articles  before  marriage, 
that  the  wife  might  dispose  by  deed  or  will  of  a 
leasehold  estate.  She  made  a  will,  disposed  of 
said  estate,  and  appointed  her  mother  executrix ; 
the  King's  Bench  held  she  could  not  make  an 
executor,  that  the  instrument  was  an  appointment 
only,  and  therefore  ordered  a  peremptory  manda- 
mus to  grant  administration  to  the  husband. 

Judgment — Sir  George  Lee. 
I  was  of  opinion  that  the  factum  of  this  will 
and  the  identity  of  the  testatrix  were  fully  and 
sufficiently  proved.  Secondly,  that  in  some  cases 
a  feme  covert  might  appoint  an  executor,  as  where 
a  power  was  given  her  so  to  do,  as  was  held  in 
the  Delegates  in  the  case  of  Hopegood  and  Dela* 
hay ;  (a)  but  in  the  present  case  the  testatrix  had  no 

devised  her  separate  estate  to  trustees,  with  whom  the  husband 
was  now  litigating  the  validity  thereof  in  the  Ecclesiastical 
Court ;  pending  which  suit  the  dean  of  the  Arches  coald  not 
grant  administration. 

Et  per  curiam. 
This  is  an  insufficient  return,  for  here  is  no  act  of  the  husband 
to  express  his  assent  to  her  making  a  will ;  and  she  may  have 
choses  in  action,  or  other  rights,  besides  what  are  included  in  her 
mother's  will :  in  these  cases  there  must  be  some  act  done  by  the 
husband  to  exclude  himself;  which  not  being  pretended  in  this 
case,  there  must  be  a  peremptory  mandamus.  2  Strange,  1 1  It. 

(a)  Delahay  v.  Hopegood^  Delegates,  22d  December,  1719. 
The  judges  delegates  present  at  the  sentence  were  —  Mr.  Baron 
Price,  Mr.  Justice  Dormer,  Mr.  Justice  Eyre,  Dr.  Pinfold,  Dr. 
Strahan  and  Dr.  Kynaston. 

The  reader  will  find  all  the  cases  which  bear  upon  this 
branch  of  testamentary  law,  in  its  several  subdivisions,  bcought  to- 
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such  power  given  her ;  however,  that  the  persons  PawwaATirt 

named  executors  had  a  sufficient  interest  to  pro-     1 

pound  the  paper  as  a  will;  and  thirdly ,  that  the  ^JJiy^^' 
act  done  by  the  deceased  was  of  such  a  nature 
that  this  Court  could  grant  administration  with  it 
annexed  to  the  persons  named  executors.  That 
in  Cullum^CBse  the  wife  had  power  only  to  dis- 
pose of  a  leasehold  estate  by  will,  but  she  went 
farther  and  appointed  an  executrix,  to  whom  Dr. 
Bettesworth  granted  a  general  probate,  notwith- 
standing there  were  other  effects  which  she  had 
not  a  power  to  dispose  of,  and-  notwithstanding . 
Mr.  Cullum  prayed  an  administration  caterorum 
hofiarum,  which  the  court  refused  him,  and  thereby 
deprived  him  of  the  administration  of  those  effects 
which  belonged  to  him  as  husband,  upon  which 
ground  that  mandamus  was  granted,  (a)    I  there- 

gether  in  an  exceOent  work  very  recently  published  by  Mr.  E.  V. 
Williams,  entitled,  A  Treatise  on  the  Law  of  Executors  and  Ad- 
ministrators, Vol.  i.  p.  39.  211.  633. 

(a)  The  Temporal  Court  only  grants  a  mandamus  where  it  is  clear 
that  the  right  of  the  husband  to  take  administration  to  his  wife  has 
been  infringed.  In  other  respects  it  leaves  the  adjudication  of 
all  questions  as  to  the  factum  and  validity  of  the  instrument  in 
the  first  instance  to  the  Ecclesiastical  Courts — holding,  that  it 
is  the  very  function  of  the  Court  of  Probate  to  decide  upon  the 
nature  of  the  instrument,  and  to  say  whether  or  not  it  is  testa- 
mentary. So  far  does  the  Court  of  Chancery  carry  this  principle, 
as  to  repudiate  the  idea  of  an  administration  taken  for  the  mere 
purpose  of  trying  a  question  in  the  Court  of  Chancery.  In 
Rich  V.  Cockrel  and  Rich  v.  Hull^  Lord  Eldon  said,  The  diffi- 
culty here  is  how  to  proceed  at  all ;  for  as  to  separate  pro- 
perty, there  must  be  a  will  proved  in  the  Commons.  As  to  the 
sum  of  5001.  not  separate  property,  there  can  be  no  will  except 
with  the  consent  of  the  husband.  A  suit  was  instituted  in  the 
Ecclesiastical  Court,  calling  upon  the  husband  to  say  why  admi- 
nistration of  the  will  as  to  both  should  not  be  granted.  He  litigates 
as  to  both,  contending  as  to  the  second  fund  that  his  assent  was 
necessary.  Upon  that  queiium  $o  depending  in  the  Ecclesias- 
tical Court  J  there  is  no  decision  whatsoever ;  but  they  have 
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PBmM|mf  I  fopg^  i^  jijjg  present  case,  pronounced  for  the  paper 

propounded  as  deceased's  will,  so  ftir  as  it  was 

o^toblr  12'  pursuant  to  the  power  of  disposition  given  her  by 
the  articles,  and  decreed  administration  cum  testa- 
mento  annexOy  limited  solely  to  the  1000/.  she  had 
power  to  dispose  of,  to  Boxley  and  French  as  her 
appointees,  and  decreed  a  general  administration 
aeterorum  bonorum  to  Mr.  Stubington  the  husband^ 
in  case  he  desired  it,  and  at  the  motion  of  his 
counsel^  ordered  that  the  limited  administration 
cum  testamento  annejpo  ^ould  not  issue  under  seal 
till  after  fifteen  days. 


Anonymous. 

N.  B.  Mr.  Trenley  having  propounded  a  letter 
as  a  will,  Mr.  Smith  prayed  a  commission  to  take 
his  client's  answers,  whereupon  a  question  s^xise, 

taken  administration  for  the  purposes  of  this  suit.  No  purpose 
as  to  this  suit  can  be  answered  till  that  question  as  to  hei*  will 
can  be  decided  in  the  Ecclesiastical  Court.  Sir  William  Scott, 
whom  I  have  consulted,  thought  the  proceeding  perfectly  incom- 
prehensible. 1  cannot  here  decide  a  question  of  a  married  wo- 
man as  to  separate  property,  unless  the  will  is  proved  in  the 
Commons :  nor  as  to  property  not  separate  without  the  assent 
of  her  husband.    9  Ves.  380. 

So  in  the  case  of  Hughes  v.  Turnery  Delegates,  26th  Novem- 
ber, 1831,  where  Sir  John  Nicholl,  having  already  granted  pro- 
bate of  one  will  of  a  married  woman,  afterwards  granted  a  special 
probate  of  a  former  will  and  codicils  to  one  of  the  executors, 
limited  only  to  become  a  party  tOy  and  to  attendy  supply ^  sub- 
stantiate and  confirm  the  proceedings  already  commenced  of 
intended  to  be  commenced  in  Chancery  y  and  the  question  as  to 
the  validity  of  this  special  probate  was  brought  by  appeal  before 
the  Delegates.  The  Court,  composed  of  Mr.  Baron  Bayley,  Mr. 
Justice  Patteson,  Mr.  Justice  Alderson,  Dr.  Daubeny,  Dr.  Phil- 
limore  and  Dr.  Blake,  were  unanimous  in  reversing  that  decree ; 
holding,  that  it  was  the  duty  of  the  Court  of  Probate  to  deter- 
mine which  was  the  last  will  of  the  deceased. 
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at  whose  expense  the  letter  or  will  should  be  sent  PftvktMAnvB 
down  to  the  party  who  was  to  answer  to  it.     I        ^°*^' 
was  of  opinion,  and  decreed,  that  it  should  be    ^■!!!l?S' 
sent  down  at  the  expence  of  Mr.  Trenley's  client, 
who  propounded  it,  it  being  part  of  his  allegation, 
agreeable  to  the  opinion  of  the  court  and  all  the 
advocates  and  proctors,  3d  November  1735,  in  the 
case  of  Hogan  and  Hogan,  with  respect  to  exhibits 
annexed  to  and  pleaded  in  an  allegation. 


Hughes  and  Hughes  against  Ricards,  by  his    otlSUw.' 

Guardian. 

w 

Dr.  jSiiy,  for  John  and  Robert  Hughes. — George  Admioutntioa 
Ricards  died  a  widower,  left  only  one  child  John  ^J^JUJ^J^^i 
Ricards,  who  is  an  infant  under  seven  years  of  a^.  to  t»iameiiury 

1       1  •  -i-i  1     -n   1  truiteei  for  tbe 

Deceased  made  his  will  on  17th  February  1768,  use  of  the  in- 
and  gave  all  his  estate  real  and  personal,  except  a  ^d  tb^Mx/of 
few  small  legacies,  to  his  son  directly,  without  Jh";w",5S^e 
vesting  it  in  trustees.     After  all  the  legacies  he  ■V«k«>  »«•  *« 
added    these    words,    **  I  constitute  ana  apptnnt 
John  and  Robert  Hughes  to  be  trustees  of  this  my 
last  will  and  testament  fo?^  my  son  John  Ricards,'^ 
and  by  the  very  next  clause  he  appointed  his  said 
son  his  sole  executw.  The  will  is  duly  executed  and 
attested  by  three  witnesses.    John  and  Robert 
Hughes  4ook  administration  with  the  will  annexed 
for  the  use  of  the  son  at  Landaff ;  'afterwards  find- 
ing there  were  bona  notabilia,  they  voluntarily  ap- 
peared and  prayed  a  monition  to  transmit  the  will 
to  this  court ;  caveat  was  entered  here  in  name  of 
one  Jackson;  on  27th  July  1758,  Mr.  Rush  worth 
appeared  for  Mrs.  Symmonds,  the  infant's  grand- 
mother, and  prayed  that  she  might  be  assigned 
guardian  to  him,  which  was  done,  and  he  then 
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P**«««ATif«  prayed  that  administration  cum  testamento  might 

1      be  granted  to  her  as  guardian  for  the  use  of  the 

pltaiil^l.'  ™^or.  John  and  Robert  Hughes  prayed  admi- 
nistration cum  testamento  for  the  use  of  the  infant 
might  be  granted  to  them  as  testamentary  trustees. 
The  sole  question  is  whether  the  administration 
cum  testamento  shall  be  granted  to  the  trustees  or 
to  the  guardian. 

Dr.  Simpson,  contra,  for  the  guardian. — Deceas- 
ed had  a  considerable  real  and  personal  estate  in 
the  dioceses  of  Landaff  and  Worcester ;  he  left 
a  mother,  three  brothers,  and  a  sister,  who  all  de- 
sire administration  may  be  granted  to  the  guardian. 
I  shall  rely  on  the  cases  in  the  Prerogative  in 
1766,  of  Bodicot  and  Hamilton  against  Dalzeel{a\ 
and  of  Sir  Everard  Falkener  and  Freemantle  against 
Jordan  (b),  in  both  of  which  cases  the  court  re- 
fused to  grant  administration  cum  testamento  to 
trustees,  and  decreed  it  in  the  first  to  Miss  Dal- 
zeel,  who  was  next  of  kin  and  of  age,  and  in 
the  last  to  the  guardian  of  a  minor,  who  was  next 
of  kin,  for  her  use  and  till  she  came  of  age. 

Read  the  act  of  Court  and  the  will. 

Dr.  Haify  for  Hughes. — The  testator's  intention 
is  clear,  that  the  Hughes's  should  manage  his 

estate  till  his  son  came  to  age  to  take  probate. 
«  • 

Dr.  Harris,  same  side. — He  cited  a  case  in 
Prerogative,  in  1762,  oiApplebee  against  Applebee, 
when  the  court  granted  an  administration  cum  tes- 
tamento to  a  testamentary  trustee  in  preference  to  a 
guardian  of  a  minor  who  had  the  interest. 

Dr.  Simpson,  contra.  —  The  statute  binds  the 

(a)  Vide  supra,  p.  294.     (b)  Vide  supra,  p.  327. 


CaTMt  JHj, 
Ootob«r  IS. 
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court  to  grant  the  administration  to  the  next  of  PaEiiooATiYi 
kin;  the  grandmother  is  the  next  of  kin. 

Dr.  Bettesworth,  same  side. — The  administra- 
tion must  be  granted  to  the  next  of  kin ;  in  this 
case  no  trust  is  created. 

Judgment — Sie  George  Lee. 
I  was  of  opinion  the  cases  of  Bodicot  and  Hamil- 
ton against  Dalzeel,  and  of  Sir  Everard  Falkener 
and  Freemantle  against  Jordan  were  not  parallel 
to  this ;  in  the  firsts  Bodicot  and  Hamilton  had  real 
and  personal  estates  vested  in  them  for  particular 
purposes,  and  especially  as  trustees  for  Miss  Dal- 
zeel,  who  was  come  of  age ;  there  was  nothing  in 
the  will  which  implied  that  the  testator  intended 
they  should  have  any  testamentary  management 
of  his  estate,  and  the  daughter  being  of  age,  and 
next  of  kin,  and  one  of  the  residuary  legatees,  was 
entitled  to  the  administration ;  likewise  in  the  last 
case.  Sir  Everard  and  Freemantle  were  made  trus- 
tees for  special  purposes,  they  were  also  appointed 
guardians  by  the  father's  ynU,  but  that  will  not 
being  executed  in  presence  of  two  witnesses,  pur- 
suant to  statute  of  12  Gar.  2,  chap.  24.,  the  ap- 
pointment of  the  guardianship  being  void,  they 
had  no  testamentary  interest,  but  were  mere  trus- 
tees subject  to  the  Court  of  Chancery,  and  the 
minor  having  both  the  beneficial  interest,  and 
being  next  of  kin,  the  administration  was  granted 
to  her  guardian  for  her  use ;  in  the  present  case,  to 
whichever  of  the  parties  the  administration  should 
be  granted  it  would  virtually  be  granted  to  the 
next  of  kin,  for  none  of  them  had  any  title  in  them- 
selves, but  must  take  for  the  use  and  during  the 
minority  of  the  infant,  who  was  executor  and  next 
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of  kin  ;  here  was  no  estate  whatever  vested  in  the 
trustees,  for  all  was  given  directly  to  the  infant ; 
the  testator  must  therefore  intend  there  should  be 
trustees  for  the  testamentary  management  of  his 
estate  for  his  son  during  his  minority,  otherwise 
they  would  be  trustees  without  any  trust,  and  such 
an  appointment  would  be  nugatory.  I  thought 
the  testator  intended  the  Hughes's  should  have 
the  management  of  his  estate  till  his  son  came  to 
age  to  take  probate  ;  I  therefore  decreed  adminis- 
tration cum  testamento  to  John  and  Robert  Hughes 
as  testamentary  trustees  for  the  use  of  the  infant 
executor  and  next  of  kin,  till  he  should  arrive  at 
legal  age  to  take  probate,  but  at  the  desire  of  Mr. 
Rushworth,  ordered  that  the  administration  should 
not  go  under  seal  till  after  fifteen  days. 


MiohMlmat  BeEBEE    agatHSt    BeEBEE. 

Term, 
NoTember  15. 

Aoownistion  William  Beebee  died,  left  a  widow  and  chil- 
dl^^ttTbo  *  dren ;  the  widow,  Frances  Beebee  claims  under  a 
»du  of  a  reti-    y^\[[  which  is  uot  yctpropoundcd.  William  Beebee, 

deceased  s  son,  opposes  it.  By  the  will  the  testator 
left  his  household  goods  and  residue  of  his  estate  to 
his  children,  his  money  in  the  stocks  and  twenty 
pounds  to  his  wife,  and  made  her  executrix.  The 
son's  proctor  on  23d  July  1758,  prayed  acommis-' 
sion  of  appraisement,  the  widow's  proctor  oppos- 
ed it,  and  on  1st  September  she  gave  in  an  in- 
ventory on  oath,  without  any  assignation  of  the 
court.  The  question  was,  whether  a  commission 
of  appraisement  should  be  decreed  or  not. 

Judgment — Sir  George  Lee. 
I  was  of  opinion  to  decree  it,  because.it  ap- 
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peared  there  were  several  outstanding  debts  which  pberooative 

it  concerned  the  residuary  legatees  to  have  a  par-  L 

ticular  account  of;    and  because  the  expences  of    ^'Term"" 

the  commission  must  go  out  of  the  residue,  and  so  November  15. 
must  be  paid  by  those  who  desired  it,  and  the 
widow  would  not  beburthened  thereby. — I  decreed 
a  commission  of  appraisement. 


A  •      J     A  2d  Session 

AlFRAT    against   AlFRAY.  MiohielmM 

Term, 

NotMnber  IS. 

Robert  Alfray  died  intestate,  leaving.  Mary,  who  An  nrtioie  in  an 
<2laims  to  be  his  widow,  and  a  son  by  her,  named  f^x^H^ '" 


Richard  Alfray,  he  had  also  two  other  children  d«j~*«d^*°  *» 

•^  ,  __        .      fwwrmee  on  to- 

by  her,  who  died  before  him,  and  John  and  Euclid  oooiit  of  its  go- 
Alfray,  and  Elizabeth  Wright  his  children  by  a  '*  '*'* 
former  wife.  Mary,  as  widow,  prayed  adminis- 
tration, the  three  children  by  the  first  wife  entered 
caveat  and  denied  her  interest.  She  propounded 
it  and  gave  an  allegation,  pleading  in  first  article  a 
<20urt^hip  in  1741  and  1742,  and  that  Aey  were 
married  in  or  about  the  month  of  November  1742, 
by  a  priest  in  holy  orders,  according  to  the  rites  of 
the  church  of  England,  at  a  house  in  the  liberty 
of  the  Fleet,  in  the  presence  of  several  credible  wit- 
nesses ;  the  rest  of  the  allegation  pleaded  the  bap- 
tisms of  the  children  which  she  had  by  deceased 
as  legitimate,  constant  owning  of  her  as  deceased's 
wife  by  him,  and  by  the  parties  in  the  cause,  and 
several  letters  firom  the  deceased  to  her,  in  all  of 
which  he  styled  himself  hep  husband. 

Dr.  Hay  for  the  children,  objected  only  to  the 
first  article,  that  both  the  courtship  and  marriage 
were  pleaded  too  generally. 

N    N    2  '       . 
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PRERooATivi  Judgment  —  Sie  George  Lee. 

MiobMimtf  T  was  of  opinion  that  as  the  facts  pleaded  in  the 
NoTMb^r  16.  first  article  were  matters  within  her  taiowledge,  she 
ought  to  specify  the  places  where  he  courted  her, 
that  it  might  appear  whether  it  was  a  public,  re 
putable  courtship,  or  a  private  clandestine  one, 
and  that  she  ought  at  least  to  confine  the  time  of 
her  marriage  to  the  month  of  November  1742 ;  but 
as  to  her  specifying  the  particular  house  where 
they  were  married,  it  might  be  impossible  for  her 
.  to  do  it  at  this  distance  of  time,  considering  that 
there  were  formerly  a  great  number  of  houses 
vsrithin  the  liberty  of  the  Fleet  where  marriages 
were  performed,  and  according  I  admitted  the 
allegation  specifying  the  places  where  deceased 
courted  her,  and  confining  the  time  of  the  mar- 
riage within  the  month  of  November  1742. 
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41h  Scttion 
Hilarj  Term, 
Deeoaiber  1. 


Bbettell  against  Wii^mot  and  King. 
{Appeal  f rem  Consistory  of  London.) 


In  a  debate  M  lu  thc  vacatiou  after  Hilary  Term  1758,  John 

wiuy^rr  "libel  Wilmot  and  William  King,  then  and  now  church- 

ubt^UM  of  wardens  of  Homsey,  in  Middlesex,  took  out  cita- 
ebarob.rate,tbe  tiou  agaiust  Johu  BrcttcU  in  a  cause  of  subtrac- 

■otioaTBo.  ^  tion  of  rate ;   in  Easter  Term  Mr.  Stevens  ap- 

itlX"*i  P^^**^^  ^^^  Brettell,  and    Mr.  Skelton,    for  the 

fc^e^dli^io'*'  churchwardens  gave  in  a  libel,  pleading  that  in 

the  ubai.'  1 756  the  church  of  Homsey  was  very  much  out 

If  a  rate  if  ^  ^ 

mada  oaljr  for  Iba  repain  of  a  chanb,  it  ia  illegal  to  raise  more  tban  ia  waatod  for  that  porpoae. 
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of  repair;  that  on  29th  September  1756,  after  due 
notice  for  that  purpose^  a  vestry  was  held,  when 
it  was  unanimously  agreed  the  church  should  be 
repaired.  The  repairs  were  begun  in  April  1757, 
and  on  20th  October  1757  the  parishioners  met  in 
vestry  after  due  notice,  and  made  a  rate  of  2^.  4dn 
in  the  pound  upon  all  houses  and  lands  in  the 
parish  to  pay  the  workmen's  bills,  which  rate 
amounted  to  612/.  16^. ;  that  Brettell  lives  m  a 
house  for  which  he  pays  32/.  a-year,  and  that  he 
is  duly  and  equally  rated  at  3/.  14^.  8d.  N.  B. 
The  rate  is  annexed  to  the  libel,  wherein  it  appears 

that  he  is  rated  1/.  8^.  for  his  house,  and  21.  6s.  8d. 

*  * 

for  his  lands,  called  Bath  lands,  which  he  had  in 
the  parish,  making  together  3/.  14^.  8^. 

The  admissibility  of  this  libel  was  debated  in  the 
Consistory  Court  of  London  on  3d  June  1758,  when 
the  chancellor  admitted  it,  from  which  Brettell  ap- 
pealed to  the  Arches.  Brettell's  counsel  admitted 
that  he  was  not  unequally  assessed,  but  insisted  that 
the  rate  was  illegal,  because  it  was  made  without 
any  estimate  of  what  the  repairs  would  amount  to : 
that  on  20th  October  1 757,  when  the  rate  was  made, 
the  vestry  knowingly  made  a  rate  for  the  repairs 
amounting  to  a  greater  sum  than  the  workmen's 
bills  came  to,  for  the  bills  were  then  before  the 
vestry  as  appears  by  the  vestry  act  of  that  day, 
which  is  referred  to  in  the  libel,  and  there  it  ap- 
pears that  the  bills  came  only  to  511/.  11^.  3d. ; 
but  this  rate  is  for  612/.  16^. ;  that  by  subsequent 
orders  the  bills  were  referred  to  a  surveyor  who 
reduced  them  to  453/.  5^.  0^.;  and  on  4th 
January  1758  the  vestry  appointed  a  committee 
to  settle  the  bills  and  adjust  a  rate,  whereby  they 
had  departed  from  the  rate  of  20th  October  1757. 


Arches 
Court. 

Hilarj  T«nD, 
Deoenb«r  1. 
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Arches  JUDGMENT  —  SiR    GeORGE    Le£. 

^'^*^'  But  I  was  of  opinion  the  Chancellor  of  London 

™wmb  *r™'  ^^^  ^^^^  ^^S^^  ^°  admitting  the  libel ;  for  upon  de- 
bate of  the  admissibility  of  the  libel,  the  Court 
could  take  notice  of  nothing  but  what  was  either 
expressly  mentioned  therein  or  referred  to  by  it ; 
all  the  acts  of  vestry  therefore,  except  that  of  20th 
October  1757  to  which  the  libel  referred,  were  out 
of  the  present  question,  and  might  be  matter  of 
plea  for  Mr.  Brettell  hereafter;  and  as  to  the  grand 
objection,  that  this  rate  (which  is  annexed  to  and 
made  part  of  the  libel)  was  for  a  greater  sum  of 
money  than  was  wanted,  it  was  gratis  dictum,  for 
at  the  head  of  the  rate  it  was  said  to  be  made  to 
pay  for  the  repairs  of  the  church  and  for  other  dis- 
bursements of  the  churchwardens  in  their  office; 
I  therefore  remitted  the  cause  and  condemned 
Brettell  in  10/.  costs ;  but  I  said,  if  it  should  ap- 
pear that  this  rate  was  made  only  for  repairs  of  the 
church,  I  should  be  clearly  of  opinion  it  was  illegal 
to  raise  so  much  more  than  was  wanted;  and 
therefore  in  that  case,  it  would  be  most  adviseable 
for  the  churchwardens  to  drop  this  rate  and  suit, 
and  to  get  a  new  rate  made  for  the  sum  really 
wanted;  and  as  to  an  estimate,  it  would  have  been 
proper  before  the  repairs  were  made,  but  the 
work  was  done  before  the  rate  was  made,  and  the 
rate  was  now  grounded  (so  far  as  concerns  these 
repairs)  on  the  workmen's  bills.  It  was  said  *  the 
churchwardens  had  brought  suits  against  twelve 
other  parishioners  upon  the  same  rate. 
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Prerogative 
Court.  ' 


PREROGATIVE  COURT  OF  CANTERBURY.   »?:»•»•«" 

Miohaeliiiu 
T«riB, 
——————  Dw}emU«r  IS. 


coaa< 


Raymond  against  Baron  Von  Watteville. 

Dr.  Hay,  for  Raymond. — Dinah  de  Larish,  for-  itw^notaom. 
merly  Raymond,  an  English  woman  by  births  mar-  Prerog»«if« 
ried  in  Germany,  and  died  at  Hemhutt  in  Lusatia,  miTtwwtoJJ'of* 
a  widow,  without  children,  on  25th  May  1766,  she  t^f^^uTted'ii 
left  Jones  Raymond,  Esq.  her  brother,  and  one  of  cermanj. 
her  next  of  kin,  made  her  will  (as  said)  on  26th  April  not  obliged  to' 
1766,  and  appointed  Baron  Von  Watteville,  a  prin-  "L^7.' foj^;^ 
cipal  man  at  Hernhutt,  and  one  of  the  heads  of  the  «oart./>rtoiob- 

*  ^  '  ^  scripliOM  aad 

Moravians,  executor  and  universal  legatee;  andMf»««f*fo- 
afterwards  she  being  sick  in  bed  sent  for  the  judge  (bMhr^aJ^JiD. 
and  officers  of  the  court  at  Hemhutt  to  come  to  Srm^toblTc 
her,  before  whom  (as  asserted)  she  recognized  her  -"tor then 
will,  and  desired  them  to  enter  and  deposit  it  in  the 
Court,  which  they  did.  1st  June  1766  an  inven- 
tory was  taken  of  her  effects,  and  deposited  in  the 
court  at  Hernhutt.  On  9th  August  1766  Watte- 
ville took  probate  of  the  will  in  the  Prerogative 
Court  by  commission,  and  the  next  day  his  agent 
gave  notice  to  Mr.  Raymond  of  his  sister's  death. 
On  26th  September  1766,  Raymond  cited  Watte- 
ville to  bring  in  the  probate,  to  prove  the  will  by 
witnesses,  and  exhibit  an  inventory.  On  11th 
November  1766,  an  absolute  appearance  was  given 
for  Watteville.  On  Uth  December  1766,  Cres- 
pigny,  for  Raymond,  opposed  the  will.  Fountain 
propounded  it,  and  gave  an  allegation.  On  26th 
February  and  23rd  May  1767,  at  Fountain's  peti- 
tion, requisitions  were  decreed  to  examine  witnesses 
and  take  inventory,  returnable  on  23rd  November 
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"""cSSiw '^*  1767.  Inventory  was  then  brought  in  of  deceased's 
1     effects  in  England,  at  the  end  whereof  there  was 

^mS!l^£^  a  declaration  that  the  inventory  of  the  German 
Ten^  effects  was  in  the  court  at  Hemhutt ;  Crespigny 
objected  to  the  inventory  generally  as  not  fiill; 
Fountain  prayed  a  new  requisition  for  a  fuller  in- 
ventory, which  was  decreed  on  10th  December 
1757,  returnable  in  Febuary  1768,  this  was  not 
taken  out ;  but  a  new  one  was  prayed  and  extracted 
in  May  1768,  which  has  been  expected  but  is  not  re- 
turned. On  7th  September  J  768  Watteville  was  de- 
creed to  be  excommunicated  for  not  exhibiting  a 
fullerinventory,anda  schedule  was  signed;  on  14th 
February  1768,  Fountain  brought  in  an  inventory 
without  the  requisition,  butsigned  by  Watteville  and 
attested  by  an  imperial  notary ;  this  also  contains 
only  the  English  effects,  and  does  not  refer  to  the 
German  inventory  as  the  first  did;  Crespigny 
therefore  prayed  the  court  to  pronounce  that 
Watteville  was  still  in  contempt,  and  that  the  ex- 
communication might  pass  under  seal ;  on  2 1  st  June 
.  1768  a  requisition  for  examining  witnesses  was 
taken  out,  but  not  returned ;  Fountain  produced  one 
witness  in  this  court,  but  has  not  examined  him ; 
he  has  now  exhibited  notarial  acts  and  instruments 
said  to  be  under  seal  of  the  court  at  Hemhutt, 
and  prays  Mr.  Crespigny's  answer  to  them,  which 
we  oppose. 

Dr.  Simpsm,  for  Von  Watteville.  —  The  ques- 
tions are,  whether  the  inventory  is  not  full; 
whether  Watteville  is  duly  decreed  to  be  excom- 
municated, and  whether  Crespigny  shall  not  an- 
swer, to  the  notarial  acts,  &c.  The  last  requisition 
was  not  taken  out  for  the  examining  of  witnesses, 
because  the  Court  at  Hernhutt  would  not  examine 
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under  a  commission  from  this  court.    On  11th  pbbbmatitb 

Decembei:  1766,  inventories  were  decreed  on  both     1 

sides.  On  23rd  November  1767  a  requisition  ^^gSSuIlr 
with  an  inventory  was  brought  in  by  Fountain,  it  Tem, 
only  contains  the  effects  in  England.  Fountain 
prayed  a  new  requisition,  because  the  word  all 
was  omitted  at  the  head,  not  because  the  German 
effects  were  omitted;  that  requisition  was  ex- 
pected till  1st  Session  Easter  1768,  and  that  day 
Fountain  prayed  to  be  heard  on  his  petition.  On  4th 
Session  a  new  requisition  was  decreed  returnable 
on  28th  July  1768 ;  on  that  day  Fountain  brought 
in  several  exhibits  to  excuse  Watteville.  On  7th 
September  1768,  Watteville  was  decreed  to  be  ex- 
communicated. On  14th  September  1768,  Foun- 
tain brought  in  an  inventory,  which  by  affidavit 
appeared  to  have  been  just  received,  but  without 
the  requisition ;  however,  it  is  authenticated  by  an 
imperial  notary ;  the  excommunication  not  being 
under  seal,  Watteville  is  not  in  contempt.  On 
2nd  Session  Michaelmas  Term,  Fountain  brought 
in  several  acts,  and  then  no  objection  was  made 
that  his  client  was  in  contempt ;  by  way  of  return 
of  the  requisition  for  witnesses,  and  in  supply  of 
proof  of  his  allegation  and  the  will.  Fountain  exhi- 
bited several  acts  of  Court  at  Hemhutt.  1 .  Dated 
8th  August  1768,  certifies  that  Watteville  has  sworn 
to  the  inventory  and  as  to  the  legality  of  the  will, 
and  insists  that  this  court  cannot  determine  on 
effects  in  Grermany,  and  that  judges  are  not  to  be 
examined  as  to  the  legality  of  their  judgments. 
2.  A  certificate  by  an  imperial  notary  and  two  other 
witnesses,  attesting  Watteville's  declaration  of  the 
effects  in  England.  3.  Notarial  certificate  of  a 
copy  of  the  will,  and  that  three  witnesses  had 
sworn  before  him  as  to  deceased's  sanity,  and  that 
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prkrooativb  she  had  recognised  the  will  in  their   presence. 

1     4.  Certificate  under  the  hand  of  the  judge  at  Grarlitz 

Mio^i^  certifying  that  the  court  at  Hemhutt  is  legally 
^toti,  established,  and  has  supreme  authority.  We  pray 
the  proctor's  answers  to  these  exhibits ;  the  in- 
Tentory  exhibited  on  14th  September  1758  is  full; 
he  is  not  obliged  to  set  forth  the  Grerman  effects* 
because  this  court  has  no  jurisdiction  over  them. 
Prerogative,  7th  June  1735,  Ann  Colman,  a 
native  of  Dantzic  died  there,  leaving  effects  there 
and  in  England ;  her  grand  daughters  who  resided 
in  England  prayed  an  inventory  of  all  her  effects ; 
the  Court  refused  as  to  the  effects  at  Dantzick. 
Prer(^.  1739,  Lord  Doer  against  Duke  Hamilton, 
Court  refused  to  order  a  paper  to  be  inspected 
upon  a  commission  of  inspection  which  related  to 
an  estate  in  France ;  objection  is  made  that  the 
requisition  is  not  returned ;  in  foreign  transactions 
this  Court  takes  such  returns  as  can  be  had;  a  su- 
preme court  has  attested  that  Watteville  signed 
the  inventory  brought  in,  on  14th  September,  and 
made  affirmation  of  the  truth  of  it  in  foreign  com- 
missions. The  substance  and  not  form  is  to  be 
regarded,  Arches  1730,  Elstrand  against  Gat- 
cliffe. 

Judgment — Sir  George  Lee. 
I  was  clearly  of  opinion  this  Court  has  no  juris- 
diction over  the  German  estate,  and  could  not  re- 
quire a  constat  thereof ;  so  adjudged.  Prerogative, 
1728,  Phyart  ^goinst  de  Smith,  (a)  and  again  in 

(a)Prerog.  4t&  sessicme  Paschce,  1728. — Ploy  art  v.  De  Smith* 
De  Smith,  brother  and  administrator  of  Raymond  De  Smith,  de- 
ceased, was  also  administrator  of  several  brothers  and  sisters  who 
died  abroad,  and  part  of  whose  estates  lay  in  the  several  countries 
where  they  died  ;  the  said  administiator  had  not  accounted  with 
Raymond y  the  deceased  in  this  cause,  for  his  share  in  the  dis- 
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1737,    Wilson  against  Ogle,   as  to  effects  lying  peerooative 

in    the   province  of  York  and  in    Ireland,    and     L 

consequently  that  the  inventory  was  full ;    and  as   S^Stal^ 


to  the  requisition  not  being:  returned,  the  case  of  tohd, 
Elstrand  and  Gatclife  is  in  point,  that  forms  are 
not  to  be  insisted  on,  in  foreign  transactions ;  I 
therefore  was  of  opinion  that  Watteville  had 
purged  his  contempt  by  exhibiting  the  inventory 
on  14th  September ;  and  rejected  Mr.  Crespigny's 
petition,  and  ordered  the  excommunication  not  to 
pass  under  seal.  As  to  Fountain's  prayer,  that 
Crespigny,  as  proctor,  should  answer  to  the  seal 
of  the  Court  at  Hemhutt,  and  to  the  notarial  seals 
and  subscriptions,  &c.,  I  likewise  rejected  that, 
being  of  opinion  that  a  proctor  is  not  obliged  to 
answer  to  foreign  seals  and  to  the  subscriptions 
and  seals  of  foreign  notaries,  the  rule  of  a  proctor's 
answering  extending  only  to  the  seals  of  courts 
in  England,  and  to  the  seals  and  subscriptions  of 
English  notaries,  with  which  the  law  supposes 
him  to  be  acquainted,  but  does  not  suppose  him 
to  be  acquainted  with  the  seals  of  all  the  courts 
and  notaries  in  the  world. 

tribation  of  the  said  estates.  Mr.  Pioyart,  nephew  of  the  de- 
ceased Raymond,  called  the  administrators  to  an  inventory  and 
account  in  the  Prerogative,  and  gave  in  an  allegation  setting 
forth,  that  the  administrator  was  indebted  to  the  estate  of  Ray- 
mond for  the  several  shares  of  the  foreign  estates  which  came  to 
him  by  the  death  of  the  said  brothers  and  sisters,  and  prayed  that 
he  might  be  obliged  to  make  discovery  of  them,  and  charge  him- 
self with  them  in  his  account. 

The  court  was  of  opinion  that  the  foreign  estates  were  subject 
to  the  laws  there,  and  were  out  of  his  jurisdiction  and  cogni- 
zance, and  therefore  would  admit  no  articles  of  the  allegation 
that  related  to  the  foreign  estates,  because  a  discovery  of  them 
was  only  to  lead  a  distribution,  which  he  had  no  authority  to  di- 
rect, and  the  laws  there  with  regard  to  intestates'  estates,  might 
be  very  different  from  what  they  are  here.  —  {MS.  Cases  of  Sir 
George  Lee.) 
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FftBRO«ATITB 

Court. 


MiobJimfti  Cozens  against  Heltar. 

Teiw, 

It. 


i>aoaMor».      Robert  Helyar,  Esq.^  deceased,  made  his  will, 
2JjJJtoo'ui2'  dated  12th  February  1734,  appointed  his  nephew 
tiUcTfafdittlil  ®x®<^utor,  who  pleaded  the  same  and  prayed  pro- 
bation  iboiiid    bate.    Johanna  Helyar,  deceased's  sister,  opposed 
^PZSo^  and  proved,  that  the  deceased  made  a  latter  wiU  on 
S^n^waiia  ^'^^^  Dccembcr  1745,  wherein  she  was  executrix 
^••^•■*!^*^  and  residuary  legatee,  but  that  latter  will  did  not 
nsieoted.         appear  m  bemg,  m  1754.     I  pronounced  that  the 
latter  will,  though  not  produced, (a)  did  not  revoke 
the  former,  and  that  deceased,  so  far  as  appeared, 
was  dead  intestate.  William  Helyar,  the  nephew, 
appealed  to  the  Delegates,(^)  who  confirmed  my 
sentence,  and  I  granted  administration  to  deceased's 
sister;  she  gave  bond  with  sureties  in  40,000/. 
with  a  covenant  thereon  to  bring  in  the  adminis- 
tration if  a  will  should  appear;  she  being  now 
'    ready    to  distribute   10,000/.,  her  proctor,  Mr. 
Major,  prayed  that  the  persons  entitled  to  dis- 
tribution should  give  security  to  repay  to  her  the 
proportion  they  had  received,  in  case  a  will  should 
hereafter  appear;  Cozens,  who  was  entitled  to 
distribution,   opposed  that  motion,   the  common 
bond  being  only  to  refund,  if  latent  debts  should 
hereafter  appear. 

Judgment  —  Sir  George  Lee. 
I  observed  that  the  particular  covenant  in  her 
bond,  to  bring  in  the  administration  in  case  a  will 
should  appear,,  did  arise  from  the  particularity  of 

(a)  Vol.  l.p.  472. 

(6)  Vol.  1.  p.  514,  notes.     4  Burr.  2513.  1  Phili.  427. 
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the  case,  upon  which  account  the  oath,  as  ad-  PftMoeATi? » 

ministratrix,  had  by  order  of  the  Court  been  par-     1 

ticularly  adapted  to  her  case,  as  she  could  not  ^^^^ 
swear  absolutely  that  deceased  died  without  a  _  ^•''■*  . 
will;  but  there  was  nothmg  uncommon  m  the 
case  of  the  persons  entitled  to  distribution,  to  in- 
duce the  Court  to  oblige  them  to  give  bond  with 
an  unusual  covenant ;  I  theriefore  rejected  Major's 
petition. 


o  '     A  r^  By-Dty  after 

Smith  against  Crofts.  MiehMinM 

Twiilf 
Deeamber  IS. 

William  Farrinton,  a  soldier  and  pensioner  of  a  toiMtitotod 
Chelsea  hospital,  on  14th  June  1746  (being  at  ^oand^wui 
that  time  porter  to  Sir  Robert  Rich)  made  his  filit*tii3^ 
will,  and  appointed  Elizabeth  Wilson,  now  Smith,  J^^^^^ 
his  residuary  legatee,  and  appointed  his  executor  Moept  or  nAiie 
in  these  words :  "  /  appoint  my  honoured  master  LuSiJi2l!.**"*" 
sok  eJ^ecutor,  and  if  he  will  not  accept  it,  I  make  my 
god-daughte?*,  Elizabeth  Wilson,  my  executor  J^    He 
delivered  this  will  to  Wilson,  now  Smith,   and 
directed  on  the  back  thereof  that  it  should  be 
opened  in  the  presence  of  Sir  Robert  Rich.    The 
deceased  died  in  January  1755.     On  10th  Feb- 
ruary 1755,  Elizabeth  Hewitt,  claiming  to  be  his 
sister,  took  administration  to  him  as  dying  intes- 
tate.    Smith  did  not  hear  of  his  death  for  some 
time,  but  as  soon  as  she  did,  she  carried  the  will 
to  Sir  Robert,  who  said  he  would  not  concern 
himself  with   it.     On  the   10th  October   1756, 
Smith  cited  Hewitt  to  bring  in  the  administration, 
&c.     She  was  personally  served,  and  soon  after 
died,  but  made  her  will,   and  appointed  Jane 
Crofts,   her   daughter,   executrix.      Smith  cited 
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P»"^*"^«  Crofts  td  the  same  purpose.     Cheslyn,  proctor  for 

1     Crofts,  declared  he  should  oppose  the  will,  but 

Miph!^!^  prayed  that  Sir  Robert  Rich  might  be  cited  to 

i>e<J*bJ'  It   ^^^^^^'  scripts  and  scrolls,  and  to  declare  whether 

he  would  act  as  executor  before  any  thing  should 

be  done  at  the  petition  of  Smith.     Smith  prayed 

that  she  might  be  at  liberty  to  propound  the  will 

without  being  at  the  expence  of  citing  Sir  Robert 
Rich. 

N.  B.  Crofts  took  administration  de  bonis  cum 
testamento  to  Farrinton. 

Judgment  —  Sir  George  Lee. 
Smith  being  only  a  substituted  executor  in  case 
Sir  Robert  would  not  accept  the  executorship,  I 
was  of  opinion  she  could  not  propound  the  will 
till  she  had  cited  Sir  Robert  to  accept  or  refuse, 
and  decreed  accordingly. 


Br-Bty  after  -  y 

MiobadBias  LlEBENROOD  agaiUSt  l^AUSOTii . 

Tamiy 
December  IS. 

Tine  tiiowed  to  Thomas  Lamsou,  deceased,  made  his  will  dated 
wJ^^^  20th  December  1733,  appointed  Richard  Wilson, 
pfJId^uiwer  ^"^^  resides  at  Jamaica,  sole  executor ;  in  October 
ioaDiBtereet      1757  ^e  provcd  the  wiU  at  Jamaica,  where  the  de- 

eaaaey  the  prio*  . 

cipai  residiog b  ccascd  livcd  and  died.  Wilson,  by  the  recom- 
amaica.  mcndation  of  Livingstone,  a  merchant  at  Jamaica, 
appointed  Mr.  Liebenrood,  who  was  a  stranger  to 
him,  to  collect  the  deceased's  effects  in  England, 
and  sent  him  a  letter  of  attorney  to  take  administra- 
tion with  an  authentic  copy  of  the  will  annexed, 
for  his  use  and  benefit.     Liebenrood  accordingly 
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Bj-Diy  after 
MiohmalmM 

Term, 
DeMmber  IS. 


prayed  such  administration.     Gheslyn  appeared  prcrooativb 

for  one  Lamson^  and  alleged  him  to  be  brother  to      L 

the  deceased ;  declared  he  would  oppose  the  will, 
and  prayed  that  Liebenrood's  proctor  might  an- 
swer to  his  interest.  Mr.  Liebenrood  made  affidavit 
that  he  was  a  stranger  to  the  deceased's  family, 
and  could  not  answer  to  Lamson's  interest,  or 
plead,  till  he  had  sent  to  Jamaica  for  information, 
because  he  does  not  know  whether  the  witnesses 
to  the  will  are  alive  or  dead. 


I  allowed  Mr.  Liebenrood  time  to  plead,  and  to 
answer,  till  the  last  session  of  Trinity  Term  1759. 


Chittenden  against  Knight. 

Margaret  Chittenden  died  intestate;  her  son, 
John  Chittenden,  and  her  daughter,  Juliana 
Knight,  the  wife  of  William  Knight,  both  prayed 
administration.  Knight,  to  divest  the  son,  J.  Chit- 
tenden, of  the  preference  which  by  the  practice  of 
the  Court  he  has,  exhibited  an  affidavit  that  the  next 
day  after  deceased's  burial,  he  took  possession  of 
deceased's  effects,  had  an  inventory  made  of  them, 
and  delivered  them  without  any  authority  to  a 
broker,  who  sold  them  to  the  best  bidder  at  a 
public  auction. 


By-D«y  ftftar 
Miobwlmti 

Teruv 
Deoember  It. 

Administntioii 
dsoned  to  « 
tOB  in  pnfer- 
enoe  to  a  mar- 
ried daaghter, 
althoagh  thero 
waa  an  afflda?  it 
from  the  daagh* 
ter  to  show  that 
the  iOB  had  ia- 
termoddled  ia 
the  effoota 
withoat  oompe- 
teot  aathority. 


I  decreed  administration  to  the  son. 
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PREROOATITB 

Court. 


By-Dmy  after 

MiehteiniM  Walkee  agaitist  Carless. 

Tarn,  ° 

•  December  IS. 

^^^•^^•"  Robert  Carless,  Esq.  died  intestate,  left  Mary 
Lqgbter  io  pre-  Cariess,  his  widow  with  child,  and  a  daughter, 
widow  who  had  Ann  Walker,  each  of  whom  prayed  administration. 
^t^T^t^  The  widow  by  marriage  settlement  had  barred 
redhereeifoT     hersclf  of  dowcr  and  of  all  interest  in  her  bus- 

all  iDtereit  in 

her  huehand'e  band's  pcrsonal  estate ;  her  counsel  insisted  that 
^'crolt'ofPre.  shc  was,  notwithstanding,  entitled  to  administra- 
Ilmn^a  ™^*  *^^^  ^  widow,  and  also  as  natural  guardian  to  her 
diaDtoania-     child,  who,  though  as  yet  he  was  in  ventre  de  sa 

mire,  was  considered  in  law  as  bom,  for  all  bene- 
ficiary purposes. 

Judgment — Sir  George  Lee. 
I  was  of  opinion  I  could  only  grant  it  to  her  as 
widow,  for  I  could  not  assign  her  guardian  to  a 
child  unborn  ;  it  would  be  well  granted  to  her  as 
widow  under  the  statute  of  H.  8. ;  but  as  she  had 
barred  herself  of  all  real  interest  in  deceased's 
estate,  she  would  be  only  a  trustee,  and  I  there- 
fore thought  (since  it  was  in  the  discretion  of  the 
Court  to  grant  it  to  either)  that  it  was  most  proper 
to  grant  it  to  the  daughter,  who  had  an  interest 
immediate  in  the  estate ;  I  accordingly  decreed 
the  administration  to  Ann  Walker,  first  exhibiting 
an  inventory,  and  giving  security  to  the  full  value 
of  the  inventory,  and  notice  of  the  sureties. 
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PRiEROGATIVA,  TERM.  TRIN.  1726, 
Dr.  Bettesworth,  Judge. 

Lloyd  contra  Beatniffe,  alias  Smith. 

Lloyd^  a  creditor,  called  Beatniffe,  the  executrix  Auuosgh  mo 
of  her  deceased  husband,  to  give  in  an  inventory  pjjjjjj ,  "JS^t 
of  his  effects  in  the  Prerogative  Court.     She  al-  *»  executor  » 
leged,  that  she  had  already  given  in  an  inventory  cbanoory,  an- 
in  Chancery ;  but  it  appearing  that  Lloyd  had  not  wm 'in"iS  £! 
been  a  party  to  the  Chancery  cause,  and  that  he  ^^*^ 
was  not  privy  to  any  of  the  proceedings  there, 
the  Court  was  of  opinion,  that  though  one  creditor 
had  proceeded  in  Chancery,  the  other  might  pro- 
ceed in  the  Prerogative  Court,  and  therefore  or- 
dered the  executrix  to  bring  in  the  inventory. 


PREROG.  TERTIA  SESS.  HIL.  FEB.  6to. 


Dr.  Bett£8wortH|  Judge. 
Grove  contra  Addis. 


Edmund  Addis  died  a  Mridower ;  made  his  will,  ^^1^^  JUJJJ 
but  no  executors,  nor  any  disposition  of  the  residae.  ^«  tpMified  !■ 
Barnard,  his  son,  took  administration  with  the  will  "  *  •«■•*•"• 


VOL.  II.  o  o 
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annexed.    Grove,  a  sister,  called  for  an  inventory, 
in  order  to  distribution,  which  was  given  in. 

Grove  excepted  to  the  inventory;  and  in  the 
act  set  forth  that  i|  was  neither  full  nor  plain.  It 
was  objected,  on  the  other  side,  that  exceptions  to 
an  inventory  ought  to  be  specific ;  that  it  did  not 
appear,  from  the  act,  what  the  objections  were, 
and  therefore  Addis  could  not  defend  himself. 

The  Court  ordered  Grove  to  specify  her  objec- 
tions in  an  allegation. 


PRJBROQ.  DIES  EXTR40RDINAR.  POST  TERM. 

HIL.  Mtr..9, 1787. 

Heath  v.  Heath. 

Ao  BssiKoatioo  Au  allegation  was  admitted,  and  the  personal 
•men  enfo^  aoswers  of  th6  opposite  party  decreed  and  given  in. 
mfter  pabiic-       jj^  adveTSC  proctor  alleged,  they  were  not  full. 

The  judge  assigned  to  hear  iiis  pleasure  in 
prarinmm.  > 

On  that  day  nothing  was  done;  nor  did  the 
proctor  pray  his  assignation  to  be  continued. 

A  court  day  or  two  aftw,  the  publication  of  the 
depositions  on  that  allegation  was  prayed ;  and  at 
the  same  time  fuller  answers.  No  exception  was 
taken  at  that  time,  that  the  assignation  for  fuller 
answers  was  dropped;  but  after  the  term  pro- 
batory was  expired,  and  publication  had  passed, 
the  proctor  who  had  prayed  fuller  answers,  pro- 
ceeded to  make  his  exceptions.  It  was  objected 
that  it  was  now  too  late,  and  that  he  had  waived 
bis  lassignaititai  by  ha^nng  discontinued  it  one  court 
day;  ...'       ;/ 
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•    ■ 

Per  Curiam. 
The  objection  tiiat  the  assignation  had  been 
dropped^  ought  to  have  been  taken  before.  The 
Court  assigned  a  second  time,  upon  fuller  answers. 
Though  publication  is  passed,  yet,  since  an  assig* 
nation  for  fuller  answers  was  made  before  publi- 
cation, and  has  been  continued  to  this  time,  we 
are  at  liberty  to  proceed. 


Herridge  contra  Bransby.  /         -J, 

This  case  in  Chancery  was  mentioned  by  Mr.  "J^^i^^^'J^^^'*^; 
Lutwjfche,  in  the  cause  of  Powis  v.  Andrews,  (a)  jur»dicUon  to 
Lord  Chancellor  Macclesfield,  on  pretence  that  g^  ••  ■"  ®  *  "*  • 
will  had  been  obtained  by  fraud  and  imtposition,  de* 
creed  it  to  be  void  as  to  real  estate  therein  devised^ 
and  declared  that  Herridge*  the  executor  of  the 
will,  should,  as  to  personal  estate,  be  a  trustee 
only  to  the  use  of  the  deceased's  father. 

Herridge  appealed  to  the  House  of  Lords,  who 
were  of  opinion  that  the  Chancellor  had  no  power 
to  appoint  the  executor  to  be  as  a  trustee,  and 
that  it  was  a  novel  invention,  without  any  colour 
or  foundation,  and  reversed  the  decree,  in  every 
part  of  it,  by  whiqh  the  will  stood,  .wpid  the  executor 
was  re-established,  as  sued. 


PIL£R0O.  TERTIA  SESS.  PASCHiE,  May  22, 1728. 

Dr.  Bettesworth,  Judge. 
Keller  contra  Bevoir. 
Mrs.  Bevoir,  a  femme  coverte,  made  her  will,  J^  p<>*«'  •' 

fCIDIIIO  OOTOrt  to 

and  appointed  Keller  executor  and  residuary  le-  makeawuuet- 

"^  tablidied* 

(a)  VideVol.I.p,261. 
O  O  2 
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gatee.  Her  hysband  opposed  it,  and  alleged  she 
had  no  power  to  make  a  will.  The  executor 
pleaded  her  marriage  articles,  by  which  she  was 
empowered^  notwithstanding  her  coverture,  to 
dispose  of  her  estate  real  in  her  life-time  abso- 
lutely, and  as  if  she  had  been  soky  but  no  express 
mention  of  disposal  by  will.  The  estate  was  Tested 
in  trust  to  her  use,  and  subject  to  her  control; 
and  it  was  provided,  that  if  she  died  without  any 
disposal,  leaving  children,  the  trustees  should  be 
seised  to  their  own  use ;  and  in  case  of  no  children, 
nor  disposal  to  the  use  of  the  surviving  husband ; 
and  in  case  she  survived  her  husband,  and  died 
without  children,  and  without  disposal  of  the 
«  estate,  that  the  trustees  should  be  seised  to  the  use 

of  her  executors,  &c. 

The  question  was,  whether,  under  these  articles, 
she  had  power  to  dispose  by  will. 

It  was  insisted*  that  she  had  power  only  to 
dispose  by  deed  in  her  life-time,  and  not  by  will, 
which  could  not  take  effect  till  she  was  dead ;  and 
that  it  was  not  intended  she  should  dispose  by 
will,  appears  from  the  clause  in  the  articles,  by 
which  it  is  provided  that  in  case  she  made  no  dis- 
position, the  trustees  should  be  seised  to  the  use 
of  her  executors,  which  would  have  been  absurd 
if  she  could  by  her  will  have  disposed  of  it  to  her 
executors. 

Per  Curiam. 

The  clause  gives  her  an  absolute  power  of  dis- 
posal in  her  life-time ;  but  that  cannot  be  under- 
stood to  n^ean  that  she  should  have  no  power  of 
disposal,  unless  she  would  divest  herself  in  her 
life-time. 

She  has  power  of  disposal,  as  if  she  was  sole. 


APPENDIX.  565 

and  a  femme  sole  may  certainly  make  a  will.  The 
clause  giving  it  to  her  executors  regards  her  sur- 
viving, and  is  to  be  taken  in  this  manner :— that 
if  she  should  dispose  by  will  of  any  other  estate 
she  should  have,  without  disposing  of  this  trust- 
estate,  that  then,  notwithstanding  this  neglect  of 
devising,  the  trust-estate  should  go  to  such  ex- 
ecutors as  she, had  appointed,  &c. 

And  therefore  I  am  opinion  she  has  a  power  of 
making  her  will  by  the  marriage  articles,  notwith- 
standing her  coverture. 


CONSIST.  LOND.,  QUARTA  SESSIONE  PASCH^, 

June  4,  1728. 

The  Bishop  of  London,  Judge. 

Officium  Domini  promotum  per 

PaWLET  v.  HEAD.(fl) 

Articles  were  promoted  by  Pawlet  against  Mr.  An  ioooniMiit 
Head,  Rector  of  Bardwell  in  Essex,  for  sodomitical  officio  et  benc- 
practices,  in  attempting  to  commit  sodomy  with  ^tlii  J™oL.. 
several  of  the  boys  belonging  to  the  school  at  Bi- 
shops Stortford,  whereof  he  was  usher.     It  ap- 
peared that  there  was  a  public  fame  and  voice  in  the 
neighbourhood  that  he  had  made  such  attempts, 
and  that  he  had  thereupon  absconded  for  some 
time :  but  the  only  witness  against  him,  as  to  the 
fact,  was  a  gentleman  whose  son  was  at  the  same, 
school,  and  who  had  been  attempted  by  Head. 
'  He  deposed  that  his  son  told  him.  Head  bad 

(a)  lliis  case  of  Pawlet  v.  Head,  was  much  referred  to  in  the 
cJaae  of  Watson  v.  Thorp,  1  Phill.  273,  277. 
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attempted  to  commit  sodomy  with  him,  and  told 
him  all  the  circumstances  of  such  attempt^  to 
which  he  deposed  and  swore,  that,  after  such  in- 
formation from  his  son,  he  met  the  said  Head  at 
Garraway's  Coffee-house,  in  Exchange^ alley,  and 
charged  him  with  the  fact,  who  seemed  under  great 
confusion,  and  then  confessed  that  he  had  made 
such  attempt ;  and  further  deposed,  that  one  Mr. 
Meriton,  since  deceased,  told  this  deponent  that  his 
(Meriton's)  son  had  stated  that  Head  had  also  at- 
tempted to  commit  the  same  crime  with  him.  The 
children  on  whom  the  attempts  had  been  made, 
were  not  above  nine  or  ten  years  of  age,  and 
therefore  could  not  be  examined. 

Upon  the  whole,  the  Bishop  was  of  opinion, 
enough  was  proved  against  him  to  subject  him  to 
some  punishment,  and  decreed  him  to  be  sus- 
pended, ab  officio  et  beneficio,  for  three  years  from 
the  date  of  the  suspension,  and  gave  30/.  costs 
against  him. 


CONSIST.  LOND.  EODEM.  DIE. 
An  boonibent       Auothcr  causc  was  promoted  aeaitist  Head,  for 

suspended,  ab  •  ,  t^  i     i     ^  •  •  «       . 

officio  et  bene-  non-resioence.    It  appeared  that  a  monition  had 
mide^.""""    been  sent  to  Head  to  reside  on  his  living,  and  to 

certify,  by  a  certain  day,  that  he  was  resident. 

Head  left  a  certificate  in  the  office  before  that 
day ;  but  took  no  care  to  exhibit  it  in  Court,  so 
that  it  came  not  to  the  knowledge  of  the  judge. 

He  was  then  cited  to  shew  cause  why  he  should 
not  be  deprived  for  not  l)beying  the  bishop's 
monition;  and,  on  his  non-appearance,  was  sus* 
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pendedy   and    then    Excommunicated    and    out- 
lawed. 

The  Court  ^as  proceeding  to  deprive  him.  He 
appeared,  and  prayed  absolution ;  and,  on  taking 
the  ugual  oath,  he  was  absd^ed ;  but  the  Oourt 
was  of  opinion  that,  since  he  had  not  made  a 
proper  return  to  the  monition,  the  proof  lay  upon 
him  to  shew  that  he  had  obeyed  it,  and  had  been 
resident  on  his  living. 

The  evidence  for  him  proved  that,  after  the 
monition,  he  had  been  in  his  parish,  and  performed 
divine  service  there  several  times,  for  several 
weeks  tc^ether,  but  did  not  prove  a  constant, 
uninterrupted  habitancy  there. 

On  the  other  hand  it  appeared  that,  during  the 
time  of  his  suspension  which  was  about  a  year, 
he  had  been  absent ;  and  that  while  he  was  in  the 
parish  he  had  resided  in  his  rectorial  house.  It 
was  confessed  that  he  had  been  non-resident  be- 
fore the  monition ;  but  the  counsel  for  him  insisted 
that  he  could  not  be  punished  by  the  bishop  for 
non-residence,  till  he  had  been  admonished  to 
reside,  which  was  agreed  tp  by  the  counsel  on  the 
other  side ;  so  that  all  that  time  was  out  of  the 
question.  The  counsel  for  him  further  insisted, 
that  residence  during  the  suspension  was  not  ne- 
cessary, and  that  there  was  no  proof  of  his  non- 
residence  since  the  monition  except  during  that 
time.  On  the  other  hand  it  was  insisted,  that  a 
parson  is  bound  to  residence,  even  during  a  sus- 
pension, to  keep  hospitality ;  that  it  lay  on  him  to 
prove  that  he  had  been  resident,  which  he  had 
failed  to  do;  and  insisted  that,  by  law,  an  in- 
habitancy in  tile  parish,  but  not  in  the  rectorial 
house,  was  no  residence. 
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The  case  of  Butler  and  Goodali,  6  Coke,  21  ;r 
Moore,  440 ;  Goldsborough,  659. 

The  bishop  was  of  opinion  that  he  had  not 
proved  his  residence,  and  decreed  him  to  be  sus- 
pended for  that  offence  for  one  year,  to  commence 
from  the  expiration  of  the  three  years'  suspension 
for  the  other  offence,  and  that  this  suspension 
should  be  also  ab  officio  et  benefido^  and  condemned 
him  in  20/.  costs  in  this  case. 


N.B. — Head,  in  order  to  defeat  the  suspension, 
took  up  money  of  die  farmer  of  his  tithes,  that 
there  might  be  nothing  due  for  the  sequestrator 
to  take  possession  of,  but  the  Court  decreed  that 
the  sequestrator  should  take  the  tithes  in  kind, 
and  decreed  a  monition  to  the  farmer  to  levy  them 
in  such  manner. 


ARCHES  QUARTA  SESSIONE  PASCHiE,  May  28, 

1728. 

■ 

Dr.  Bettesworth,  Judge. 

Jones  contra  Yarnold. 

V  ••"!P**?  u  Lady  Morgan  died  intestate ;  Jones,  as  son  and 
hMi  bees  le.  ucxt  of  km,  obtained  administration.  Yarnold 
^Sirt  bSow!  cited  him  to  shew  cause  why  it  should  not  be  re- 
wlbHlLi^d  vo^^»  and  alleged  that  he  was  husband  to  the 
f  W4  fooe  (ft  the  dcccased;  the  Court  below  examined  witnesses  to 
cmtu.  the.  marriage  viva  voce  ;  Jones  gave  in  an  allegation 

exceptive  to  their  credit  and  reputation ;  the  Judge 
below  was  of  opinion  the  allegation  came  too  late, 
the  evidence  being  known ;  and  also  that  it  was 
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not  relevant,  and  so  rejected  it ;  and  theik^HaUter 
interloquendo  decreed  administration  to  Yamold. 

The  Proctor  for  Jones  on  the  sarnie  day,  soon 
after  the  allegation  was  rejected,  made  some 
prayer,  and  then  appealed  ad  statim  from  a  griev- 
ance in  rejecting  it,  scilicet  the  allegation ;  it  was 
insisted  that  the  appeal  could  not  lye,  because 
the  proctor  had  made  a  prayer  before  the  same 
Judge  aft;er  a  grievance  done,  and  that  the  allega- 
tion was  properly  rejected,  because  it  was  not 
given  in  till  the  depositions  were  published ;  and 
likewise  that  an  appeal  from  a  grievance  must  be 
in  scriptis,  and,  therefore,  this  being  ad  statim,  was 
null.  On  the  other  side  it  was  said  that  the  whole 
proceedings  were  irregular  and  null,  and  that  the 
eWdence  being  vivd  voce  they  could  not  except  to 
the  witnesses  till  after  publication,  that  the  prayer 
of  the  proctor  wsus  at  the  same  instant  that  the 
grievance  was  done,  and  that  the  appeal  was  from 
all  the  proceedings ;  but  it  appeared  that  the  cause 
had  all  along  been  set  out  in  the  Arches  as  an  ap- 
peal from  a  grievance  only. 

Per  Curiam. 

All  the  proceedings  have  been  very  irregular, 
but  as  the  appeal  is  only  from  a  grievance,  I  can 
take  notice  of  nothing  else.  The  prayer  of  the 
proctor  was  immediately  after  the  rejection  of  the 
allegation,  and,  therefore,  was  not  an  acquiescence 
in  the  Judge  in  such  manner  as  it  would  have  been 
if  time  had  intervened.  The  Court  having  ex- 
amined the  witnesses  vivd  voce,  as  soon  as  they 
were  produced,  the  appellant  had  no  opportunities 
of  excepting  before  publication  as  it  is  called. 

I  am  of  opinion  that  the  allegation  is  relevant, 
and  that  a  grievance  has  been  done  the  appellant. 
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The  Coiiit  haying  prondunced  pro  voce  appeUa- 
tianis,  the  proctors  on  both  ^ides  agreed  to  b^gin  the 
cause  de  vavo  in  the  Arches. 


ARCHES,  DIE  EXTRAORDINAIL  POST  TERM. 

MICH.  1728. 

Dr.  B£TT£swobth,  Judge. 

Jones  contra  Yarnold. 

wSIIlLd'^hiJI^  On  this  day  Dr.  Strahan  infcnrmed  the  Court 
self  nf t  portion  that  YaTuold  as  husband  (though  the  question 
a  d^ea^  per-  whcther  hc  is  such  or  not,  is  still  depending,  and 
bad  prol)!!d  bit  though  he  was  not  authorised  by  any  letters  of  ad- 
title  to  tbe  td-  administration)  had   possessed  himself  of  plate, 

miDistratton,  di«  -iii/*  t  r' 

reoted  to  givo  moucy,  uotcs,  and  bonds  of  the  deceased  to  the 
^Jtj'^or^thli^  value  of  800/.,  and  moved  for  a  decree  against 
effects.  Y^^  to  bring  them  into  court. 

Dr.  Henchman^  contr^^  said  it  was  very  unusual 
for  money  to  be  decreed  into  court,  unless  some 
misfeasance  was  shewn  or  alleged  against  him  in 
possession,  which  had  not  been  pretended  in  this 
case ;  and  that  he  had  possessed  himself  of  them 
under  the  semblance  at  least  of  being  the  husband. 

Per  Curiam. 

,  He  is  not  in  possession  by  legal  title  by  adminis- 
tration ;  on  the  other  hand,  no  necessity  appears 
for  the  Court  to  decree  the  money  to  be  brought 
in ;  but  it  may  be  very  proper  that  he  should  give 
such  security  for  the  safety  of  the  effects  as  the 
Court  shall  approve,  which  was  accordingly  de- 
crasd. 
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PREROO.  CUR.,  QUARTA  SESSIONE,  MICH.  1798. 

Upon  debate  of  an  allegation.  Dr.  Paul  quoted 
the  following  case,  which  was  detennined  by  the 
delegates  at  Sergeants'  Inn. 

A.  made  his  will,  and  appomted  B.  his  executor, 
and  by  deed  gave  part  of  his  estate  to  C. ;  C.  ob- 
tained in  the  Prorogative  a  limited  administration 
to  the  deed  only.  The  executor  appealed  from 
the  grant  of  this  administration.  The  Judges' 
delegates  were  of  opinion  that  an  executor  being 
universi  juris  hares  to  his  testator,  no  administra- 
tion of  any  sort  could  be  granted ;  but,  that  where 
there  is  no  executor  two  administrations  may  well 
subsist  together.  The  case  of  Sir  George  Coswall 
V.  Morgan. 


CONSIST.  LOND.,  TERTIA  SESSIONE,  MICH. 

Novembris  16mo,  1728. 

Dr.  Henchman,  Judge. 

Andrew  v.  Raymond. 

In  a  suit  for  tithes  an  article  of  an  allegation  was  a  teninr  maj 
offered  to  the  Court,  referring  to  an  old  terrier  aiiiUion  iil"a*^ 
made  106  years  before.    It  was  objected  that  the  *'***  *"*•• 
terrier  was  not  legally  and  duly  made,  that  the 
article  referring  to  that  which  could  be  no  evi- 
dence, could  not  be  relevant. 

Per  Curiam.' 
The  terrier  has  ever  since  been  deposited  in  the 
Archives  of  the  Court ;  it  is  to  be  presumed  that 


572  APPENDIX. 

every  instrument  received  and  filed  in  a  public 
office,  was  legally  made,  and  it  cannot  be  called  in 
question  without  impeaching  the  credit  of  the 
public  Archives,  and  therefore  the  article  refer- 
ring to  this  terrier  is  admissable. 


ARCHES,  llmo  DIE  NOVEMBRIS,  1730. 

Coram  Dr.  Bettesworth,  Decano. 

WoHSLEY,  Mutter,  contrh  Worsley,  Virum.(a) 

After  ■  r^oonci.      In  this  casc  scvcral  facts  of  cruelty  and  adultery 
orcraeitTwiii**  ^^^^  charged  by  the  wife  in  an  allegation  offered 
mWe  tou  of     by  hcr,  which  were  laid  to  have  been  committed 
^fadttitery.       somc  ycars  ago.    Since  that  there  had  been  a  re- 
conciliation between  the  husband  and  wife ;  and 
since  that  reconciliation  he  was  charged  in  this 
allegation  with  fresh  facts  of  cruelty,  but  with  no 
new  fact  of  adultery. 

Dr.  Cottrellf  for  the  husband,  said  that  since  he 
was  charged  with  fresh  acts  of  cruelty  since  the 
reconciliation,  they  would  indeed  revive  the  for- 
mer acts  of  cruelty  before  the  reconciliation  ;  but 
that  since  no  new  acts  of  adultery  were  pretended, 
the  former  acts  of  that  kind  did  not  come  within 
the  rule,  and  that  therefore  all  the  articles  of  the 
allegation  relating  to  the  adultery  were  irrelevant, 
and  ought  to  be  struck  out. 

The  Court  held  clearly  that  new  acts  of  cruelty 
would  revive  the  whole,  as  well  the  acts  of  adul- 

(a)  Cited  by  Sir  John  NichoU,  in  Durant  v.  Durante  1  Hag. 
734,  766.    See  also  notds,  767,  iUd. 
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tery  that  were  committed  before  the  reconciliation 
(though  there  were  no  new  acts  of  this  sort)  as  the 
acts  of  cruelty,  and  that  she  was  now  as  much  at 
liberty  to  charge  him  with  these  acts  of  adultery^ 
notwithstanding  the  reconciliation^  as  she  would 
have  been  if  there  had  been  no  reconciliation  at 
all. 


PREROGATIVA,  TERTIA  SESSIONS  PASCHiE, 

May  22p  1728^ 

Da.  Bettesworth,  Judge. 

Elwes  versus  Elwes. 

Colonel  Raleigh  appointed  Sir  W.  Dodwell  ex-  IS„|^ti^  ^; 
•ecutor  of  his  will,  and  inter  aUa  gave  a  legacy  to  oomuuit  mie  is, 
the  eldest  son  of  Captain  Elwes,  and  a  legacy  niiuliliniion  to 
of  600/.  to  William,  the  third  son  of  the  said  Cap-  ttU'**'*'' '"" 
tain,  and  then  devised  all  the  rest  and  residue  of 
his  estate  to  the  younger  children  of  the  said  Cap- 
tain Elwes,  share  and  share  alike,  excepting  the 
said  William  Elwes  whom  he   had  particularly 
provided  for  by  the  said  specific  legacy  of  500/., 
and  directed  that  his  executor  should  in  trust  for 
the  said  children,  sell  certain  houses,  and  lay  out 
the  money  arising  therefrom,  and  all  the  rest  and 
residue  in  government  or  other  securities,  and  that 
the  interest  and  produce  thereof  should  be  ex- 
pended in  the  maintenance  and  education  of  the 
children  during  their  minority,  and  that  their  shares 
in  the  residue  should  be  paid  to  each  of  them  at 
their  respective  ages  of  twenty-one  years,  or  days 
of  marriage^  and  in  case  any  of  them  died  under 
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the  said  age  of  twenty-one,  and  unmarried,  then 
that  the  share  of  that  child  so  dying  should  go  to 
the  survivor,  or  survivors.  The  executor  rdeased, 
and  administration  with  the  will  annexed  was 
granted  to  Captain  Elwes  for  the  use  of  the  mi- 
nors durante  minore  atate  to  whom  he  was  assigned 
guardian. 

Three  of  the  sons  of  the  said  Captain  were  above 
the  age  of  twenty-<«e,  mhett  the  will  was  made, 
which  was  well  known  to  the  testator.  Thomas 
Elwes,  the  second  son,  of  whom  no  express  men- 
tion was  made  in  the  will,  took  out  process  to  call 
upon  his  father  to  shew  cause  why  the  adminis- 
tration to  him  should  not  be  revoked  as  surrepti- 
tiously obtained,  and  on  false  suggestion,  that  all 
the  legatees  of  the  residue  were  minors,  whereas 
the  said  Thomas  had  an  interest  therein,  and  was 
at  the  time  when  the  administration  was  obtained 
of  full  age,  and  capable  of  taking  it,  and  therefore 
by  law  ought  to  have  had  it. 

The  fieither  aliened  that  the  administration  to 
him  was  expired,  one  of  the  sisters,  viz.  Philippe 
Elwes,  being  arrived  at  the  age  of  twenty-one, 
and .  she  the  said  Philippe  appeared  and  prayed 
the  administration  might  be  granted  to  her ;  vrith 
whom  seven  of  the  minors  by  their  guardian  joined, 
and  she  alleged  that  the  said  Thomas  had  no  right 
to  the  administmtion,  he  having  no  interest  under 
the  will,  the  testator  having  meant  and  intended  by 
younger  children  only  sudi  as  were  minors  when 
the  will  was*  made,  and  that  this  did  appear  from  the 
directions  he  gave  for  the  laying  out  the  moieties 
of  the  residue  on  the  maintenance  of  the  le* 
gatees  till  they  came  to  the  age  of  twenty*one, 
and  for  the  payment  of  their  several  shares  when 
they  should  arrive  at  their  respective  ages  of  twen- 
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ty-one^  which  could  not  be  understood  to  compre- 
hend Thomas,  who  was  aboiire  that  age. 

Fer  Cunam. 

The  question  before  me  is  properly  on  the  grant 
of  an  administration  cum  testamento  anneso.  The 
question  as  to  the  legacy,  whether  any  be  due  to 
TJiCHuas  or  not,  would  have  properly  bepn  moyed 
in  the  Arches;  but  it  couung  be&tfe  mjs  oa  the 
interest^  I  must  gite  my  ju^ment  cna  the  clauses 
in  the  will. 

-  It^ppears  iMat  the  deceased  kcyew  Thoma?  was 
<>f  age  at  the  time  of  making  thermU,  and  then  it 
would  be  ah  absuidity  in  bimi  to  ^direct  t}ie  pay- 
ment of  his  I^acy.;when  iie:ixmine  to  the  age  of 
twenty-one,  whereas  he  was  already  pa^t  k. 
The  expression  of  excepting  the  third  son,  looks 
as  if  he  included  under  younger  ehildren,  all  but 
the  eldest ;  but  the. other  clauses  plainly  shew  by 
youikger  children  he  meant  the  minors  only ;  and 
there£eiie,  if  this  matter  was  before  me  in  the 
Court  of  Arches,  on  a  suit  for  the  legacy,  I  should 
be  .of  opinion  that  ThomM  had  no  legacy  by  the 
vnll ;  but  now  I  am  only  on  the  grant  of  an  ad- 
ministration, which  I  shall  consider  as  a  common 
case  in  which  two  in  JMjff&l  degree  are  contend-  . 
ing,  and  in  such  case  the  constant  rule  is  to  grant 
administration  to  the  greatest  interest. 

In  the  cause  now  before  me,  seven  minors  by 
their  guardian  come  with  Philippe  Elwes,  so  that 
she  has  eight  interests  against  one,  and  therefore 
I  decree  the  administration  with  the  wiU  annexed 
to  her. 
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CONSIST.  LOND.,  TERTIA  SESSIONE  TRIN. 

6th  July,  1728. 

Dr.  Henchman,  Judge. 

Aleson,  MtUier,  versus  Aleson,  Virum. 

ib  a  soit  for  Mrs.  AlesoH  having  been  married  to  her  hus- 
Se?bf  r^;  band  six  months,  gave  in  a  libel,  setting  forth  that 
iL^^ir^'    ^^  yrzsfrigidus  et  impotens.    The  Court  refused  to 


fiiMd  bMMM    admit  it  without  she  could  specify  some  visible 

ther*   had    not  . 

beaa  a  triaMiiai  dcfect,  there  not  having  been  a  triennial  cohabita- 
^  '~'  tion  between  them.  Afterwards  she  specified — 
that  libel  was  admitted,  and  he  in  his  answer  said 
the  he  had  had  carnal  copulation  with  her.  She 
then  prayed  the  court  would  decree  him  to  be  in- 
spected. 

It  appeared  that  he  had  been  married  to  two 
vnves  before,  with  whom  he  had  lived  for  several 
years,  and  they  never  acpused  him  of  insufficiency, 
but  he  had  no  children  by  them.  Motion  had  se- 
veral times  been  made  for  granting  the  said  in- 
spection. The  judge  at  last  declared  he  would 
not  grant  it ;  and  seemed  to  think  he  was  not  ob- 
liged by  law  to  grant  it  till  after  a  triennial  cohabi- 
tation. 


PREROGATIVA  CUR.,  TERTIA  SESSIONE  TERMI 
MICHAELMAS,  Die  Novembris  13, 1729. 

Coram  Dr.  Bettesworth. 


Adniiiiatration 
grantad  to  a 
wife,  nodtr  a 
■pecial  power 
from    hcT   boa- 
baad,  wIm  waa 
bajood  teat. 


Lucas  contra  Lucas. 

Mrs.  Lucas,  widow,  died  intestate,  leaving  a 
son,  and  the  representatives  of  three  other  chil- 
dren.   The  son,  being  at  sea  at  the  time  of  his 
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mother's  death,  knew  nothing  thereof;  his  wife 
prayed  administration  might  be  granted  to  her  as 
attorney  to  her  husband,  and  exhibited  a  general 
lettier  of  attorney  from  him,  by  which  she  was  au- 
thorized to  take  care  of  his  affairs.  Some  of  the 
representatives  of  the  other  children  opposed  the 
grant  of  the  administration  to  her,  and  urged  that, 
though  administration  is  frequently  granted  to  at- 
torneys, yet  there  always  is  a  special  letter  of  at- 
torney to  that  purpose,  which  is  here  wanting ;  and 
the  general  letter  of  attorney  exhibited,  bears  date 
21  years  ago. 

.But  the  Court  was  of  opinion  that  no  other  of 
the  relatives  of  the  deceased,  except  the  husband, 
being  entitled  to  administration  by  the  statute,  and 
he  being  so  far  distant  that  he  could  not  possibly 
send  a  special  letter  of  attorney,  and  the  estate 
appearing  to  be  perishable,  the  administration  ought 
to  be  granted  to  the  wife,  as  attorney  to  her  hus- 
band, and  decreed  accordingly. 


UPON  NOTICE  FOR  A  PROHIBITION  IN  THE 
KING'S  BENCH,  NOVEMBER  11,  1729. 

Smelridge  contrd  Edgworth. 

A  will  was  proved  in  the  Prerogative  Court,  the  whewTerawai 
executor  whereof  lived  in  the  diocese  of  London ;  prf^Uf*^ 
suit  for  a  legacy  under  the  said  will  was  brought  J^"^  ""a  "^ 
in  the  Arches.     The  exectitor  moved  for  a  prohi*  j^i  •»«^*  ^ 

D6   DrOQiCbt  III 

bition,  and  suggested  that  he  could  only  be  sued  th»  Areh«t,  ud 
for  the  legacy  in  the  Consistory  of  London,  for  ^iiJ^""**^*^' 
that,  by  the  statute  of  citations,  he  could  not  be 

VOL.  II.  p   p 


57d  APPENmX. 
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cited  out  of  his  own  diocese;  and  that  the  Arches 
had  no  original  jurisdiction  ;  but  the  prohibition 
was  denied  by  the  whole  Court,  which  was  of  opi- 
nion, that  the  Arches  and  Prerogative,  being  both 
courts  belonging  to  the  archbishop,  the  clause  in 
the  statute,  saving  the  archbishop's  prerogative, 
authorized  the  citation  in  this  case  into  the  Arches; 
and  that  the  probate  of  the  will  having  been  €i  the 
archbishop's  jurisdiction,  every  thing  consequent 
thereon  must  belong  to  the  same ;  and  that,  there- 
fore, whenever  a  will  is  proved  in  the  Prerogative, 
suit  for  a  legacy  under  it  ought  to  be  brought  in 
the  Arches,  and  that  it  cannot  be  brought  before 
any  inferior  Ordinary, 


N.B. — This  case  was  thus  related  to  me  by  Dr. 
Andrew,  who  was  counsel  against  the  prohibition. 


INFORMATIONS  IN  THE  ARCHES,  TERT.  SESS. 
TERMI  MICHAELIS)  ll»e  Die  Novembris,  1730. 

Coram  Domino  Bettesworth,  Decano. 

WKLDt  a/io^  Aston,  MuUer,  contri  Welde, 

Virum. 


In  A  etoM  of 
Bollitj  of  nar- 


Upon  letters  of  request  from  Bristol,  process 
riap  M  ^imit  was  taken  out  of  the  Arches  to  call  Mr.  Wekle  to 
?heaS^''of  answer  to  his  wife,  who  was  daughter  to  Lord 
fdntomi^^^  Aston,  in  a  cause  of  nullity  of  marriage,  propter 
mj  bo  pleaded  /rigiditatem,  and  this  day  the  libel  was  given  in ; 
KM.  *         in  the  4th  article  of  which  was  laid  a  triennial  co* 

habitation,  and  the  rest  laid  an  absolute  incapacity 
(Mundi  propter  inkabilitatem  penem  erigendi. 
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Dr.  Henchman  for  Mr.  Welde,  observed,  that 
tiris  suit  was  foaiid.ed  upon  the  title  in  the  Canon 
Law,  defrigidis  et  maleficiatis — ^that  th^frigidi  were 
those  who  have  a  latent  incapacity  coeundi,  ^nd  the 
maleficiati  were  not  persons  bewitched,  but  those 
who  hscve  partes  malh  f(yrmat(B'-^i\\^t  thje  l^w  gives 
different  directions  in.  those  two  caBes :  m  that  of 
Hiefrigidi  a  triennial  cohabitation  is  necessary ;  in 
the  other  it  is  not — that  the  libel  now  before  the 
Court  took  in  both  cases,  and  that  the  plaintiff 
ought  to  be  restrained  to  oije  only — that  if  they 
would  rest  on  the  triennial  cohabitation,  they  ought 
to  lay  specially  at  what  places,  and  for  how  long 
time  they  cohabited  in  each  particular  case,  be- 
cause the  cohaUtatio  triennalis  must  be  a  cohabitatio 
continua. 

But  the  Court  held  that  a  triennial  cohabitation 
does  not  require  a  living  together  de  die  in  dieni, 
but  k  general  cohabiting  only,  as  is  usual  between 
married  persons — that  it  is  not  necessary  to  lay 
specially  when,  where,  and.how  long  in  each  place 
they  cohabited,  for  that  is  proper  matter  for  a  plea 
on  the  other  side.  The  Court  was  also  of  opinion 
that  both  the  cases  of  triennial  cohabitation,  and 
the  absolute  incapacitas  ob  defectum  postestatis 
penem  erigendi,  were  properVy  laid,  and  admitted  in 
the  libel. 

On  this  occasion,  the  case  of  Lewis  and  Lewis, 
before  Sir  John  Cooke,  in  the  Arches,  in  1702,  was 
mentioned,  and  said  to  be  thus — A  libel  was  given 
in  before  the  three  years'  cohabitation  were  ex- 
pired, in  which  no  visible  defect  was  laid,  and  there- 
fore was  rejected  as  too  early ;  but  when  the  three 
years  were  expired,  divorce  was  had  in  that  case. 

p  p  2 
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ARCHES,  QUARTA  SESSIONE  TERMI  HILLARII, 

ISmo  Die  Feb.  1731. 

Coram  Domino  Bettesworth,  Decano, 

Hon*  Catherina  Elizabetha  Welde,  alias 

Aston,  contrd  Welde. 

u  A  tut  for  di-  Mrs.  Catherine  Elizabeth  Welde,  alias  Aston, 
InapotoM^u  daughter  of  Lord  Aston,  libelled  against  her  hus- 
iST^ISd^b!!  ^^^d*  Mr.  Welde.  propter  frigiditatem  naturalem 
•iihwutjwuai^  ct  perpcttuim  impotentiam,  pleaded  that  they  had 
proof  that  the  been  married  three  years,  during  all  which  time  he 
i?tdjkoH^ie.  never  had  had  carnal  knowledge  of  her  body,  but 

that  she  was  virgo  intacta^  sed  capax  viri,  and  that 
he  non  poluit  penem  erigere  necfaminam  penetrare  et 
cognoscere.  Upon  his  answers  to  this  plea,  he 
swore  that  he  verily  believed  he  had  consummated 
his  marriage  once  or  twice,  but  did  admit  that  he 
had  declared  to  the .  Duke  of  Norfolk,  and  others, 
that  he  had  not  consummated,  unless  that  he 
thought  and  believed  that  he  might  have  entered 
her  once  or  twice,  if  that  could  be  called  consum- 
mation. 

The  lady  prayed  to  be  inspected  by  midwives, 
who  returned  that,  to  the  best  of  their  skill  and 
knowledge,  she  was  virgo  intacta,  and  had  never 
been  carnally  known  by  any  man ;  and  divers' wit- 
nesses were  examined,  who  proved  that  he  had 
made  frequent  declarations  that  he  had  hot  con- 
summated his  marriage. 

On  the  other  hand  he  pleaded  that,  though  they 
had  been  married  three  years,  yet  that  they  had 
not  cohabited  together  so  long  as  by  law  they 
ought  to  have  done,  for  that  she,  during  a  great 
part  of  that  time,  had  lived  with  her  father,  sepa^ 
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•  •     • 

rate  from  him ;  and  also  pleaded  that  he  was  ca- 
pable to  consummate  his  marriage^  and  prayed  to 
be  inspected  by  surgeons,  which  being  granted  by 
the  Court,  the  surgeons  returned,  that  he  had  all 
the  parts  of  generation  in  a  due  and  proper  pro- 
portion, and  that  it  did  evidently  appear  to  them 
he  was'  capable  to  perform  the  act  of  genera- 
tion. 

And  one  Mr.  Williams,  a  surgeon,  who  was  ex- 
amined on  the  part  of  the  lady,  swore  that  Mr. 
Welde  had  an  external  impediment,  arising  from 
the  shortness  of  his  franum,  which  prevented  an 
erection,  but  that  it  was  now  removed,  he  having 
cut  the  same,  and  swore,  that  he  believed  he  was 
now  capable  to  perform  the  act  of  generation 
datd  occasiane. 

The  heads  of  the  arguments  by  the  Counsel,  hinc  indL 

Dr.  Strahan,  for  the  Lady. — The  parties  are  of 
sufficient  age  to  consummate,  and  the  lady  is  ad- 
mitted by  him  to  be  capable. 

If  the  consummation  was  not  consummated  it 
was  his  fault ;  for  it  appears  from  his  letters  that 
he  was  welcome  to,  and  well  received  by.  Lord 
Aston. 

The  objection  here  is  not  that  he  has  a  visible 
defect,  for  then  it  would  not  have  been  necessary 
to  have  united  for  a  triennial  cohabitation — the 
impotency  charged  is  the  non  potuit  penem  erigere^ 
nee  /(Btninam  penetrare  et  cognoscere,  and  the  proof 
of  this  arises  from  his  own  answers. 

Itmust  be  admitted  that  the  confession  of  the  par- 
ties alone,  by  the  Canon  is  not  sufficient  evidence,  but 
joined  with  other  circumstances,  is  very  material ; 
there  are  frequent  declarations  from  him  that  he 
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hod  not  consutnmated^  and  that  he  kn3w  at  the 
end  of  the  year  they  must  be  separated. 

In  June  1729,  he  told  Lord  Aston  that  a  sur- 
geon had  cured  him  <^  an  outward  impediment, 
but  in  the  end  of  that  month  he  told  him  what  the 
physicians  and  surgeons  applied  to  him  signified 
nothing ;  for  that,  whenever  he  attempted  to  con- 
summate, something  came  across  him  that  shrivel- 
led up  his  privy  parts  to  nothing. 

When  his  lady  charged  him  with  not  having 
consummated,  he  said,  **  My  dear,  if  it  appears 
after  three  years  that  I  have  not  consummated, 
we  cannot  in  conscience  live  together/' 

Three  midwives  have  returned  upon  oath,  that, 
in  their  opinion,  she  is  virgo  intacta. 

With  respect  to  the  surgeon's  return,  they  can 
only  speak  to  outward  appearance,  and  it  is  not 
sufficient  to  trice  away  the  positive  evidence  arising 
from  her  being  a  virgin,  and  we  therefore  hope  we 
shall  have  your  sentence,  ptx)nouncing  this  mar- 
riage to  have  been  null  from  the  b^^ntng. 

Dr.  Andrew  en  the  same  side. 

Zacchasi  Qn^stiones  Medico^legales^  lib.  B,  tit.  9^ 
qusest.  I,  nu.  2,  nu.  5. 

The  first  law  that  settled  the  time  of  cohabita^ 
tion  is  tn  the  Code  5  lib.  tit.  1^9  de  Repud.  Si 
marUus,  &c. ;  and  that  law  nmde  the  Cohabitation 
to  be  only  two  yrars>  and  that  to  be  a  continuum 
tmtpus,  and  not  de  die  in  diem. 

If  there  be  a  doubt  whether  a  man  be  impotent^ 
or  not,  they  must  cohabit  three  years,  and  if  in 
that  titne  the  marriage  be  not  consummated,  the 
la*#  presumes  impotency.  Nov.  22,  tit.  6,  de  lib* 
potent.    Gloss  Gothof.  nu.  9, 10. 

An  inspection,  on  ii^idli  viif^ity  is  returned, 
and  the  woman's  oath  to  the  same  purpose  is  full 
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proof.— Decret.  4  lib.  tit.  16,  c.  7.  Decret.  2  lib. 
tit.  19,  de  Prob.  c.  4. 

Mr.  Welde  consulted  Dr.  Strolhan,  but  has  not 
thought  fit  to  examine  him. 

The  words  in  the  surgeons'  certificate,  that  it  evi- 
dently appears  to  them  that  he  is  capable,  can 
be  only  as  to  outward  appearance. 

After  triennial  cohabitation,  it  is  a  legal  pre- 
sumption that  he  is  really  impotent,  since  he  has 
not  consiunmated  the  marriage  in  that  time. 

Dr.  Paui^  contri. — ^There  is  nothing  in  the  evi- 
dence but  confessions. 

The  only  question  is,  whether  Mr.  Welde  is  so 
incapable  that  he  never  can  consummate.  He 
says  in  his  answer,  he  verily  believes  he  has  con- 
summated, therefore  it  must  be  taken  to  be  so ; 
for  if  he  had  owned  the  contrary,  he  would  readily 
have  been  believed,  and  the  law  does  not  require 
a  consummation  more  than  once. 

If  a  man  has  been  married,  and  hath  consum- 
mated that  marrii^,  and  after  in  a  second  mar- 
riage is  impotent,  that  second  marriage  is  good. 

A  confession  and  rumour  thereon  is  not  by  law 
a  sufficient  evidence,  Dec.  lib.  4,  tit.  13,  c.5.,  and 
this,  confirmed  by  the  Canons  of  1597,  and  by  the 
Canons  of  1603,  no  sentence  of  divorce  can  be 
given  on  the  sole  confession  of  the  parties. 
2 Modem  Reports,  f.  1 15.  Collet's  case.  The  Court 
said,  prohibition  should  go  to  the  Ecclesiastical  ' 
Court,  if  they  proceeded  upon  the  confession  of 
parties  merely. 

Mr.  Williani^,  the  surgeon,  swears  he  believes 
Mr.  Welde  is  capable  to  perform  the  act  of  gene- 
ration datA  ooeadone,  not  finding  any  thing  ill- 
formed  in  his  organs  oC  g^ieration. 

Inspection  of  midwives  is  a  fallacious  proof. 
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Dec.  c.  27,  s.  1,  no  reason  given  by  the  midwives 
why  they  believed  her  to  be  a  virgin. 

The  certificate  from  the  surgeons  necessarily 
implies  that  he  had  erection  and  immission — if  a 
person  can  be  made  capable  by  the  assistance  of 
physicians  and  surgeons,  no  divorce  shall  be  had. 
Dec.  lib.  4t,  tit.  15,  c.  3. 

Dr.  Henchman,  on  the  same  side.— If  the  parties 
should  be  separated,  and  marry  again,  and  he 
should  have  children,  they  would  be  bastards, 
because  the  church  plainly  was  deceived. 

By  Duck,  de  Usu  et  Authoritate  Juris  Civilis,  the 
spiritual  court,  in  spiritual  cases,  is  to  determine 
according  to  the  Canon  law. 

According  to  Brissonius,  de  Verb  Signify  and 
Calvin's  Lexicon,  continuum  tempuSy  is  what 
always  runs  without  interruption ;  and,  therefore, 
they  ought  to  have  cohabited  together  constantly 
for  three  years. 

Judicium  obstetricum  est  faUax.  Decis.  Rotae 
RomanaB,  Decis.  14  .  Verb,  quod  Puella  non  valet 
consequentia.  The  woman  is  a  virgin,  therefore 
the  man  is  impotent. 

Extrajudicial  confessions,  nor  even  judicial  con- 
fessions, are  any  proof.  When,  in  these  cases, 
there  are  contrary  oaths  by  the  man  and  woman^ 
as  to  consummation,  statur  juramento  viri. 

An  inspection  by  midwives  is  not  so  sure  as  by 
surgeons :  the  one  are  skilful,  the  other  are  gene- 
rally ignorant.  The  return  of  the  surgeons  upon 
their  inspection,  amounts  to  his  being  able,  capa- 
ble to  do  every  thing  necessary  to  generation. 

One  witness  produced  by  the  adverse  side,  is 
by  law  as  good  as  a  thousand  on  our  side.  Mr. 
Williams,  who  was  produced  by  them,  swears 
he  has  cured  Mr.  Welde  of  an  outward  impedi- 


APPENDIX.  685 

ment»  by  cutting  tiiefranwn,  and  that  he  is  now 
capable. 

Dr.  Strahan,  on  the  reply. — ^There  is  more  than 
bare  confessions,  for  we  have  the  presumption  of 
law  from  the  triennial  cohabitation,  that  he  cannot 
consummate,  since  we  have  the  lady's  oath  that 
he  has  not  consummated,  and  the  inspection  by 
the  midwives,  which  is  the  proper  method  of  pro- 
ceeding, for  inspectio  matronarum  is  the  direction  of 
the  law. 

Dr,  Andrew. — The  rule  of  law  is  statur  jura-^ 
mento  viri,  nisi  ipsa  velit  se  probare  virginem  per  in- 
spectianem  corporis.     Dec.  lib.  tit.  15.,  accepistii  1. 

The  spiritual  courts  are  the  sole  judges  in  mar- 
riage causes  and  must  proceed  by  their  own  rules. 

A  direct  proof  in  this  case  is  not  necessary^  be- 
cause the  defects  are  intern  al 

Per  Curiam. 

This  is  a  case  of  great  consequence,  and  one 
which  rarely  happens,  for  this  is  the  Grst  instance 
of  this  sort  that  has  ever  been  before  me. 

The  only  question  is,  whether  the  proof  by 
law  is  sufficient  to  pronounce  for  a  nullity  of 
marriage. 

The  first  proof  relied  on  by  the  counsel  for  the 
lady  is  his  confessions,  which  is  not  a  satisfactory 
evidence.     Mascard  de  Probat.  conclus.  311. 

By  his  answers  on  oath  he  denies  that  he  is 
naturally  impotent,  and,  therefore,  that  takes  off 
the  force  of  his  extrajudicial  confessions. 

A  three  years'  cohabitation  is,  in  these  cases, 
required  by  law*:  the  parties  have  been  married 
three  years,  but  a  great  part  of  that  time  have 
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been  absent  from  one  another,  but  a  triennial 
cohabitation  is  so  requisite,  that  if  the  parties  are 
necessarily  absent,  the  man  is  to  be  restored  as  to 
that  time  during  which  he  has  been  absent. 

Dec.  lib.  4.  tit.  15.  Laudabilem. — Gloss,  eod. 
Mascard  de  Probat.  conclus.  890.  Christianus  de 
Repud.  Yol.  5. 

It  is  said  that  by  the  midwives'  certificate  she  is 
found  to  be  virgo  intacta,  and  that  is  sufficient,  but 
the  return  is  only,  that  in  their  opinion  she  is  so. 
By  Causa  33, 9, 1,  and  Clarke's  Praxis,  it  is  neces- 
sary that  the  man  should  have  a  visible  incapacity 
in  order  to  annul  a  marriage  before  a  triennisd 
cohabitation. 

The  best  evidence  arises  from  the  inspection  of 
the  man.  Abroad  in  foreign  courts  they  have  a 
more  solemn  inspection  than  we  have,  called  a 
Vmkftio,  which  is  performed  by  surgeons,  in  pre- 
sence of  the  judges  and  parties;  and  formeriy  in 
France  they  used  the  Congressus,  but  that  method 
was  abolished  by  the  parliament  of  Paris  in  the 
year  1665. 

It  is  necessary  that  it  should  appear  to  the  court 
not  only  that  Mr.  Welde  was  impotent,  but  that 
he  is  so  now;  for  where  there  is  a  probability  of 
capacity  the  court  cannot  separate  parties. 

The  libel  was  given  in  a  year  before ;  he  pleaded 
capacity ;  but  then  upcm  inspection  had  of  him 
thereon,  the  surgeons  have  returned  that  he  has 
his  parts  o£  generation  in  proper  proportion^  and 
that  it  evidently  appears  to  them  be  is  now  capa- 
ble. And  Mr.  Williams,  the  surgeon,  swears  he 
has  removed  the  impediment  he  before  lay  under. 

If  the  parties  should  be  divorced,  and  both 
should  marry  again,  and  he  sbould  have  children 
by  the  second  marriage,  these  second  marriages 
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must  be  by  law  set  aside,  and  the  first  marriage 
declared  valid,  for  when  the  church  appears  to 
have  been  deceived,  the  sentence^must  be  revoked. 
Dec.  lib.  4.  tit.  15.  c.  6.  et  Gloss,  eod. 

I  am  therefore  of  opinion^  there  has  not  been 
the  three  years'  cohabitation  required  by  the  law> 
and  also  Uiat  it  does  not  appear  from  the  evidence 
that  he  is  absolutely  and  naturally  incapable  to 
perform  the  act  of  generation. 

The  court  then  gave  sentence  for  Mr«  Welde, 
and  decreed  a  monition  against  her  to  return  to 
and  cohabit  with  her  husband,  by  the  first  session 
of  next  Easter  Term. 

This  sentence  was  confirmed  by  the  Delegates 
on  or  about  April  1733. 


PEAKS   V.    BARNE. 


K.  B«  Mich.  Nov.  19>  1732. 


Prohibition  to  the  Ecclesiastical  Court  for  libel-  a  DepmjPariah 

!•  '       •       ,  /»  .  ...        ^   T  •  Clerk miTiol 

ling  against  a  man  for  servmg  widiout  LiceDce  as  without  a  u- 
a  patiA  clerk,  in  Cripplegate,  London.  omJ^^ 

The  case  was  that  the  man  was  deputy  to  one 
wiM>  was  a  licensed  parisli  clerk  there.  The  court 
held  that  the  deputy  in  this  case  might  well  act 
without  a  licence,  and  therefore  prcdiibition  was 
granted  per  Mam  Curiam. 
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PREROGATIVE,  HILARY  TERM,  1726-6. 

Dr.  Bettesworth,  Judge. 

Richards  contra  Richards. 

A  diidooimUt*        This  case  was  concerning  a  nuncupative  will. 

biiibed.  Mr.  Richards,  the.  party  deceased,  said,  the  day 

before  his  death,  he  then  being  ill  and  infirm,  to 
George  Richards,  his  reputed  son,  (whose  legiti- 
macy was  not  allowed  by  the  next  of  kin,  who  op- 
posed the  nuncupative  will)  that  he  would  give 
him  his  estate.  The  words  used  by  the  deceased 
were  these :  "  Do  you  see,  George,  thou  shaU  have  all 
my  estate,  I  give  it  to  you,  but  you  shall  pay  some 
legacies  out  of  it ;"  and  concluded  with  saying,  "  Do 
you  see  this  is  my  will  ?"  He  did  not  name  any  of  the 
legacies,  and  part  only  of  the  words  (leaving  out,  "/ 
give  it  you,^'  and  ** Da  you  see  this  is  my  wiirj  were 
reduced  to  writing,  and  sworn  to  by  Mreewitnesses. 
The  question  was,  whether  the  words  above-men- 
tioned would  amount  to  a  nuncupative  will. 

Dr.  Henchman,  counsel  against  the  will,  ob- 
jected that  the  probate  of  a  nuncupative  will,  by 
the  statute  of  frauds  and  perjuries,  ought  not  to  be 
extracted  till  there  was  a  process  from  the  Court, 
to  cite  all  who  have  an  interest  to  appear ;  and  that, 
therefore,  for  want  of  such  legal  process,  according 
to  the  statute,  though  all  the  parties  concerned  were 
voluntarily  come  into  judgment,  and  had  made 
^  themselves  parties  in  the. suit,  yet  all  the  proceed- 
ings, with  relation  to  this  will,  would  be  null  and 
void. 

Dr.  Andrew  on  the  same  side,  said,  that  a  nun- 


APPENDIX.  689 

cupative  will  was  not  be  favoured  by  the  law, 
but  every  thing  was  to  be  taken  in  the  strictest 
sense  against  it,  and  therefore,  the  statute  being 
express  that  a  process  should  go  out  before  any 
probate  could  be  granted,  all  the  proceedings  for 
want  of  that  form  must  be  null. 

The  Court  overruled  this  objection,  because  the 
end,  for  which  the  statute  requires  a  process,  was 
fully  answered  by  all  the  parties  concerned,  being 
already  in  judgment,  to  contest  the  will. 

Dr.  Pinfold  J  for  the  will. — :The  intent  of  a  nun- 
cupative will  is  not  to  be  taken  from  the  schedule, 
but  from  the  witnesses.  The  testator's  intention  only 
is  to  be  regarded.  No  nuncupative  will  is  valid, 
unless  proved  by  three  witnesses-  at  least,  present 
at  th6  nuncupating,  provided  the  estate  bequeathed 
exceeds  thirty  pounds.  A^  nuncupative  will'  must 
be  made  in  the  last  sickness  of  the  testator,  and 
must  be  reduced  to  writing  within  sis  days  after 
uttering  the  words,  all  which  requisites  have  con- 
curred in  this  case. 

Dr.  Phipps  on  the  same  side. — It  is  no  objec- 
tion that  the  words  of  the  nuncupation  are  in  the 
future  tense,  for  hares-  erit  or  hares  esto  are  the 
same  thing,  L.  quoniam,  15  C.  de  Testam.  By 
statute  of  frauds,  no  testimony  can  be  admitted  to 
prove  a  nuncupation  after  six  months,  unless  the 
substance  of  the  nuncupation  was  reduced  to  writ- 
ing within  six  days  after  the  speaking. 

Dr.  Sayer  on  the  same  side. — The  statute  says, 

no  nuncupative  will  for  aibove  thirty  pounds  is 

•  good,  unless  proved  by  three  witnesses ;  another 

requisite  is^  that  such  will  shall  be  made  in  the 
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Imt  sioknes$  of  the  testator.  If  the  testimony  for  the 
will  be  brought  within  sij?  months,  there  ianofte-^ 
ccssity  to  reduce  the  words  into  writing  within  sir 
days.  There  may  be  a  mmcupative  codicil  to  a  written 
will*  These  words,  *' Take  notice,  this  is  my  will,'* con- 
tain  publication  of  the  will  only,  and  therefore  not 
necessary  to  be  made  part  of  the  will,  as  contained 
in  the  schedule;  yet  they  being  sworn  to  by  four 
witnesses  witiiiii  sij?  months,  it  is  sufficient. 

Dr.  Paul  against  the  will,  for  one  Mrs.  Mary 
Richards. — Nuncupative  wills  are  not  fiaivourable ; 
in  proving  an  animus  testandi  it  must  be  shewn 
that  such  an  animus  relates  to  the  wll  propounded. 
The  witnesses  to  a  nuncupative  will  must  be  convo- 
cati  ad  hoc  by  the  statute ;  and  WentwoiHi's  Office 
of  Executors,  page  8,  a  nuncupative  will  is  pro- 
perly made  only  when  the  testator  is  in  ex^tremis, 
so  that  he  has  no  tkne  to  make  his  will  in  writing. 

Dr.  Kinaston  on  the  same  side. — A  rogatio  tes- 
tium  is  necessary  in  a  nuncupaticm:  testamentum  est 
quod  quisque  fieri  velit :  the  statute  of  frauds  and 
perjuries,  fomided  on  X.17.  lib.  6,  tit.  21  C. 

Dr.  Henchman. — ^There  must  be  express  words 
of  giving,  to  shew  an  intention  of  bequeathing,  in 
a  testator. 

Dr.  Andrew. — ^A  witness  in  law  may  be  a  witness 
to  a  nuncupative  will,  but  they  are  not  good  wit- 
nesses who  are  interested,  or  appear  to  have  per- 
jured themselves. 

The  Court  was  of  opinion  that  it  did  appear 
from  these  words  in  the  pretended  nuneupatioa, 
*'¥ou  shall  pay  some  legacy,"  that  the  testator  did 
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not  design  this  to  be  a  nuncupative  will»  but  only  a 
declaration,  that  he  intended  to  make  a  will,  by 
which  he  would  give  his  estate  to  George ;  because, 
since  he  had  mentioned  l^;acies,  if  he  had  in- 
tended the  above-mentioned  words  should  contain 
his  will,  he  would  have  specified  the  legacies; 
and  it  appearing  also  that  the  witnesses  for  the 
nuncupation  were  somewhat  interested,  and  that 
they  had  contradicted  themselves  in  their  evidence, 
the  Court  pronoimced  against  the  nuncupation, 
that  it  was  not  valid  as  a  nuncupative  will* 

This  cause  was  appealed  to  the  Delegates,  and 
the  sentence  was  tiiere  confirmed  by  the  whole 
Court,  on  4th  February,  1733-4. 


ARCHES  CUR.,  TERTIA  SESS.   HILL.  1727—8. 
Dr.  Bettesworth,  Dean. 
Cremer  contra  Dakins. 

Robert  Dakins  by  his  will  appointed  William  QneitieBnittd 
and  Samuel  Dakins  and  another  person  his  execu-  ILret^rdt. 
tors,  and  did  therein  bequeath  several  legacies,  StIJi!ld2'to** 
some  of  100/.  some  of  50/.,  26/.,  10/.,  &c.  and  did,  their  repn»e«t. 
inter  alia^  devise  in  manner  following : — *^  I  give  to  to  ibe'eManton 
my  wife  Mary  the  rents,  issues  and  profits  of  all  faVi»i»tI^^^^ 
and  every  my  messuages  or  tenements  whatsoever, 
for  and  during  her  natural  life ;  and  after  her  de- 
cease, then  I  give  all  my  messuages  and  tenements 
to  my  executors  and   the  survivor  or  survivors 
of  them,  in  trust  that  he  or  they  shall  then  sell  or 
dispose  of  the  same,  and  the  monies  arising  by 
sale  thereof  to  be  divided  to  and  amongst  all  my 
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legatees  herein  before  mentioned,  in  proportion  to 
their  several  legacies  which  I  have  given  them, 
and  all  the  rest,  residue,  and  remainder  of  my  es- 
tate consisting  in  ready  money,  moneys  at  interest, 
lottery  annuities,  or  other  government  securities, 
or  otherwise  howsoever,  I  give  to  my  executors  in 
trust  to  pay  to  my  wife  the  interest  and  produce 
thereof  during  her  life,"  and  after  her  decease  he 
directed  that  they  also  should  be  divided  amongst 
his  legatees  in  the  same  manner  as  before. 

Several  of  the  legatees  died,  leaving  the  wife : 
after  her  death,  the  question  was,  whether  the  shares 
of  the  deceased  legatees  should  descend  to  their  re- 
presentatives or  the  surviving  legatees,  or  should  fall 
to  the  executors  of  the  will  ?  An  information  in  law 
was  prayed  and  granted  by  the  Court  upon  this 
point,  Whether  the  legacy  of  the  residue  vested  in 
the  several  legatees  immediately  upon  the  death 
of  the  testator,  or  whether  their,  interest  did  not 
vest  till  the  death  of  the  widow  ? 


ARCHES,  SECUNDA  SESIONE  PASCHiE, 

14th  May,  1728. 

Dr.  Bettesworth,  Judge. 

Cremer  contra  Dakiks. 

The  Court  having  heard  counsel  on  the  point  of 
law  with  regard  to  the  legacies  in  this  case,  in 
which  the  arguments  turned  chiefly  on  the  dis- 
tinction of  dies  veniefis  and  dies  cedens,  the  judge 

was  of  opinion  that  the  testator  never  intended 
that  the  legacies  should  in  any  case  fall  into  his 
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^  executors.  Asto  the  representatives  of  the  deceased 

B>  legatees,  he  was  of  opinion  they  had  no  title,  for 

"^  the  said  legatees  having  died  before  the  widow, 

^  their  respective  legacies  had  not  vested  in  them ; 

^  for  which  reason  they  could  not  transmit  them  to 

io  their  representatives.   He  compared  this  case  with 

»  that  of  Honour  and  Godden,  in  the  Arches,  May 

it   .  2nd,  1726,  and  decreed  that  the  legacies  to  the 

t  deceased  legatees  should  go  to  the  surviving  lega- 
tees as  joint  legataries. 


ARCHES  CUR.,  TERTIA  SESSIONE  TRIN. 

July  2,  1728. 

Dr.  Bettesworth,  Dean, 

Robinson,  MtUier,  versus  Robinson,  Virum. 

* 

This  cause  began  originally  in  the  Arches  by  tim  idmiiuoo 
consent  of  the  parties,  who  were  subject  to  the  ^jie'JlSlI? 
jurisdiction  of  the  Consistory  of  Exeter.     Mrs.  fw>»>ti«»"to 

"^  "'be  taken  strong- 

Robinson  sued  her  husband  for  cruelty  and  adul-  ly  Agiiut  bin. 
tery,  and  prayed  a  sentence  oS  divorce.     It  ap-  m!^  diottndf 
peared  in  evidence  that  he  had,  from  the  time  of  2f  toll'iSi'Xh 
the«  marriage,  treated  her  with  a  great  deal  of  ill-  ofh«rpiimpher- 

1,  i/»ii«  •!  nalin  M  were  m 

nature ;  that  he  frequently  fell  mto  violent  pas-  her  own  poeses- 
sions,  at  which  times  he  abused  and  called  her 
names,  by  which  means  he  had  so  excessively 
frightened  her,  as  to  occasion  several  fits  of  sick- 
ness ;  and  that  when  she  was  sick,  he  refused  lier 
all  proper  assistance,  and  in  every  respect  behaved 
as  a  very  bad  husband,  except  beating  her,  with 
which  he  was  not  charged.  It  appeared  that  on 
the  day  of  the  marriage  he  left  her  without  con- 

VOL.  II.  Q  Q 
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dummating,  and  did  not  come  to  cohabit  with  her 
till  several  months  after.  The  adultery  was  proved 
by  Mrs.  Drake,  by  whom  he  had  had  a  child ;  her 
evidence  was  opposed  as  a  particeps  criminis,  but 
she  was  backed  by  other  witnesses,  who  deposed 
to  his  taking  lodgings  for  her,  to  the  birth  of  the 
child,  and  his  owning  it  for  his  child,  and  taking 
care  of  it. 

The  Court  was  of  opinion  that  the  cruelty  and 
adultery  were  fully  proved,  and  pronounced  for  a 
divorce,  and  condemned  him  in  50/.  costs.  In 
this  case  an  allegation  was  given  in,  setting  forth 
his  faculties,  which  amounted  according  to  that, 
to  between  two  and  three  thousand  pounds  per 
annum.  Mr.  Robinson  confessed  it  mode  et 
formay  with  a  protestation  that  he  did  that  because 
he  was  not  able  to  pay  the  expence  of  examining 
,  witnesses  to  it.     When  the  cause  was  heard  he 

stood  excommunicated  for  not  having  paid  twenty 
pounds  costs,  according  to  the  decree  of  the  Court ; 
so  that  his  counsel  could  not  be  heard. 

The  Court  said,  that  his  confession  of  faculties 
was  regularly  to  be  taken  strongly  against  him ; 
but  he  having  confessed  the  allegation,  with  a  de- 
claration that  it  was  done  only  to  avoid  expences, 
and  there  having  been  no  plea  on  his  part  as  to 
that  matter,  it  was  not  clear  to  him  that  his  estate 
was  so  large  as  pretended ;  that  as  to  the  lady's 
fortune,  it  was  only  6000/.,  150/.  per  annum  of 
which  was  in  reversion,  and  not  yet  come  to  the 
husoand :  and  I  therefore  decreed  200/.  per  an- 
num to  be  paid  quarterly  for  alimony,  and  decreed 
a  monition  to  him  to  pay  her  400/.  for  two  years* 
arrears  of  alimony,  from  the  going  out  of  the  pro- 
cess to  the  time  of  sentence,  she  having  received 
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no  alimony  during  the  suit ;  and  also  decreed  that 
she  should  retain  such  of  her  paraphernalia  as 
were  in  her  possession,  but  would  not  admonish 
him  to  deliver  her  the  rest  which  were  in  his 
custody. 


PREROG.  CUR.  SECUNDA  SESSIONE  TERM. 
MICH.  Novembris,  Die  Sexto,  1728. 

■ 

Dr.  Bettesworth,  Judge. 
Moore  contrd  Paine. 

Susannah  Selwyn,  deceased,  by  her  will  ap-  Bythej»^«i. 
pointed  her  sister,  Mrs.  Moore,  and  one  Paine^  neit'toTwuiu 
joint  executors ;  she  gave  the  bulk  of  her  fortune  JSlJ^tlbooid  * 
to  Moore,  100/.  only  to  Paine,  and  bequeathed  ^j*  JJ"*  '^■/' 
several  legacies  to  other  people.     Moore  opposed  oorrobontaUnt 
the  wilL     It  appeared  that  the  deceased  was  en-  The  wui  of  a 
tirely  blind.     There  were  three  subscribed  wit-  Md^TtTbewf. 
nesses  to  the  will,  but  only  one  of  them  (viz.,  the  fio»«»tijpfOTtd. 
writer,  who  was  of  entire  credit,  and  wholly  un- 
concerned as  to  the  event  of  the  suit,)  could  ac- 
count for  the  instructions,  for  the  reading  of  the 
will  to  the  testatrix,  and  her  approbation  of  it, 
and  for  the  identity  of  the  paper ;  the  other  two 
only  deposing  to  the  publication  of  it  by  her  as 
her  will,  but  they  did  not  hear  it  read  to  her,  nor 
did  they  know  the  contents  of  it.    The  capacity 
of  the  testatrix  was  fully  proved,  and  that  she  had 
made  a  former  will,  which  differed  from  this 
chiefly  in  the  quantum  of  the  legacies,  which 
were  smaller  in  that  than  in  this.  *  . 

An  information  in  law  was  granted  upon  this 
point.  Whether  one  witness  of  entire  credit  is  suffi-*: 

QQ  2 
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cient  to  prove  the  will  of  a  blind  person  ?  It  was 
insisted,  against  the  will,  that  the  solemnities  re- 
quired by  the  civil  law  (though  not  the  same 
number  of  witnesses)  were  necessary  to  establish 
the  will  of  a  blind  person,  and  that  unless  it  was 
read  over  to  such  testator,  and  approved  by  him 
in  the  presence  of  two  witnesses,  at  least,  of  en- 
tire credit,  and  who  could  depose  to  the  contents 
of  it,  could  not  be  valid,  and  to  this  purpose  the 
commentators  on  Z.  hac  consultissima  (qui  test. /ac. 
possufUy)  and  Swinb.  of  WiUs,  Part  2.  §  11,  were 
cited. 

On  the  other  side,  it  was  insisted  that  the  Law 
hac  consultissima  had  never  been  received  in  Eng- 
land ;  that  all  our  "wills  stood  upon  the  jus  gen- 
Hum,  and  that  by  the  jus  gentium  one  witness  was 
sufficient  to  prove  the  will,  even  of  a  blind  man, 
which  Sv^nbume  also  declared  in  the  Latin  note 
upon  the  said  chapter.  The  case  of  Milktt  and 
Wadham  v.  Fabian,  in  the  Prerogative,  anno  1688, 
^vas  cited  thus : — "  Nicholas  Efford  being  blind  or 
dim  of  sight,  (for  in  that  particular  the  Counsel 
differed)  sent  for  one  Russell,  a  clergyman,  to 
make  his  will,  who  would  have  excused  himself, 
and  desired  the  testator  would  send  for  a  lawyer ; 
to  which  he  replied  that  he  could  not  see,  and  the 
lawyer  might  impose  upon  him  by  reading  one 
paper  to  him  for  his  will,  and  making  him  publish 
another ;  whereupon  Russell  made  his  will,  which 
the  testator  published  in  the  presence  of  two  other 
subscribing  witnesses,  who  were  not  present  when 
it  was  read  to  the  testator,  nor  did  they  know  the 
contents."  This  will,  whi6h  therefore  stood  only 
upon  the  evidence  of  Russell  the  writer,  was  con- 
firmed in  the  Prerogative ;  and  the  sentence,  upon 
appeal  to  the  Delegates,  was  affirmed  there. 
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Per  Curiam. 

There  is  a  difference  between  the  Counsel  con- 
cerning that  case  of  EflFord,  whether  he  was  quite 
blind,  or  only  dim ;  but  I  have  looked  over  the 
process,  and  find  he  was  utterly  blind,  and  that 
the  matter  rested  entirely  on  the  evidence  of  the 
writer,  and  it  is  therefore,  in  all  circumstances,  a 
case  in  point  with  this  before  us. 

I  am  of  opinion,  that  the  solemnity  of  the  civil 
law  is  not  requisite  with  us ;  the  proof  of  our  will 
is  by  the  jw^  gentium,  and  by  that  law  one  witness 
is  suflScient ;  and  of  this  opinion  is  Swinburne,  in 
the  note  cited,  who  concludes  with  these  words — 
Et  hanc  opinionem  recepit  generalis  regni  nostri  con- 
suetudo.  There  should  be,  indeed,  some  admini- 
cular proof  to  corroborate  the  witness,  which,  in 
this  case,  arises  from  the  conformity  of  the  former 
to  the  present  will,  and  from  a  declaration  which  it 
appears  in  evidence  she  made,  that  she  believed 
some  of  her  relations  would  not  approve  of  her 
will,  which  was  some  sort  of  recognition  of  this 
will.  Upon  the  whole,  the  Court  was  clearly  of 
opinion,  that  the  will  in  question  was  sufficiently 
proved,  and  accordingly  pronounced  for  the  vali- 
dity thereof. 

N.B.  This  cause  was  appealed  to  the  Dele- 
gates, where  the  sentence  was  confirmed,  June  28. 
1733. 


INDEX 


TO 


THE    SECOND    VOLUME. 


ADMINISTRATION. 

Omnted  to  a  creditor  in  preference  to  a  person  who  bad 
been  joint  assignee  with  the  deceased,  in  the  estate 
of  a  bankrupt,  and  who  stated  that  the  deceased 
had  appropriated  some  of  the  bankrupt's  effects  to 
his  own  use,  415. 

When  an  administration  is  claimed  by  two  persons  of 
the  whole  blood  in  equal  degree  of  relationship,  the 
court  will  give  it  to  the  one  who  unites  the  greater 
majority  of  interests,  600. 

When  an  administration  is  contested  between  a  person 
of  the  whole  blood  and  another  of  the  half  blood, 

the  person  of  the  whole  blood  is  to  be  preferred,  600. 

Not  to  be  revoked  till  a  will  is  proved,  98. 

Not  to  be  claimed  by  a  mere  trustee,  244. 

Granted  to  a  residuary  legatee,  because  he  was  interested 
in  collecting  and  improving  the  estate,  266. 

Constant  rule  to  grant  it  to  the  greatest  interest,  App.  596. 

Granted  to  a  creditor,  263. 

Granted  to  a  widow  till  a  will  should  appear,  in  prefer- 
ence to  a  brother,  who  prayed  a  simple  administra- 
tion, and  offered  to  make  immediate  distribution,322. 

Decreed  to  the  larger  of  two  bond  creditors,  326. 
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ADMINISTRATION— cowfimied. 

Where  a  person  entitled  to  an  administration  is  resident 
abroad,  no  decree   which  can  affect  his  interest 
can  be  made  till  a  proxy  has  been  received  from 
him,  326. 
The  possession  of  letters  of  administration  may  invest 
a  propter  with  authority  taatamount  to  a  proxy,  331. 
Widow  entitled  to  an  administration,  having  been  put  on 
proof  of  the  sanity  of  her  husband  at  the  time  of 
marriage,  383. 
If  a  person  dies  without  any  relation  in  blood,  adminis- 
tration goes  to  the  king's  nominee,  396. 
De  bonis,  granted  to  a  creditor  after  a  citation  served 
on  the  Royal  Exchange  against  another  creditor 
who  had  taken  out  letters  of  administration,  262. 

The  administratrix  of  a  rope-maker  decreed  to  include 
in  her  inventory  and  account,  the  profits  arising  from 
four  apprentices,  610. 

Adminittrairix  is  entitled  to  oiourmBg  from  her  bus- 
bawi's  estate,  510. 

An  adminifitrator  pendente  minoritate  is  only  a  trustee, 
510. 
Cum  testamento : 

Where  cmcutora  renounce,  it  has  been  the  practioe  to 
giant  administrations  earn  tesiametUo  to  the  residu- 
ary l^^ateea  in  preferance  to  the  next  of  kin,  414. 

Decreed  to  a  son  in  pveferenoe  to  a  married  daughter, 
although  tkeve  was  an  affidavit  from  the  daughter 
to  shew  that  he  had  intermeddled  in  the  effects 
without  competent  authority,  559. 

Granted  to  a  daughter  in  preference  to  a  widow,  who 
had  by  her  marriage  settlement  barred  herself  of  all 
interest  in  her  husband's  property,  560. 

Granted  to  a  guardian  appointed  by  a  minor  to  conduct 
a  suit  in  the  Prerogative  Court,  in  pmferenoe  to  a 
guardian  appointed  by  the  Court  of  Chancery,  135. 

Granted  to  the  widow  in  preference  to  the  mother  of 
the  testator,  255. 

To  a  next  of  kin  in  preference  to  trustees,  206. 

No  instance  of  a  grant  of  an  administration  to  trustees 
merely  as  such,  32 1 . 
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ADMINISTRATION— c(mriiiti«A 
Cum  testamenio — coniinwd. 

Granted  to  a  sister,  who  was  a  legttee  in  the  will,  in 
preference  to  a  brother  who  was  not  named  in 
it,  327. 
May  be  given  to  a  guardian  selected  by  a  minor,  the 

court  being  judge  of  the  fitness  of  the  person,  33Q. 
Granted  to  a  judgment  creditor  in  prefeieQca  to  other 
creditors,  602. 
Granted  to  a  wife  who  held  a  general  power  of  attorney 
from  her  huaband,  he  being  beyond  seas,  Afp*  676. 
Pendente  Uie: 
Not  usually  granted  to  either  of  the  parties  contesting 

suit,  60. 
A  person  invested  with  such  an  administration  must 

exhibit  an  inventory  and  account,  J134. 
May  be  granted  in  cases  where  an  executor  is  named 

ill  the  will,  268. 
But  such  an  administration  ought  not  to  be  granted 

without  good  reason,  268. 
Granted  duranie  minorUate,  to  the  testamentary  trus- 
tees of  an  infant  and  executor,  646. 
ADMINISTRATION  BOND. 
The  ordinary  can  empower  a  creditor  to  put  an  adminis- 
tration bond  in  suit,  263. 
The  non-delivery  of  an  inventory  may  be  assigned  by  a 
creditor  as  a  breach  of  an  administration  bond,  262.  n. 
An  administrator  is  bound  by  the  covenant  in  his  bond 
to  bring  in  the  administration  in  case  a  will  should 
appear,  666. 
ADMIRALTY. 

Security  given  in  the  Court  of  Admiralty,  cannot  be 

made  available  in  the  Court  of  Appeal,  291. 
It  is  very  common  in  the  Court  of  Admiralty  to  delay 
the  hearing  of  a  cause  till  the  return  of  a  material 
witness,  398. 
AFFIDAVIT 

Of  a  deceased  person  admitted  to  proof,  36. 
Admitted  to  be  read,  441. 

Of  a  debt,  is  more  properly  made  by  the  assignees  of  a 
bankrupt,  than  by  the  bankrupt  himself,  346. 
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AFFIDAVIT— con^nvetf. 
The  affidavit  of  a  dead  person  may  be  good  adminictilar 
proof  to  support  other  witnesses,  but  is  not  of  itself 
sufficient  evidence  to  support  facts  in  contradiction 
to  his  own  acts,  475. 

AUMONY. 
An  affidavit  cannot  be  read  in  opposition  to  an  allegation 

of  faculties,  266. 
Permanent  alimony  allotted,  693. 

ALLEGATION. 
Admitted,  because  the  sole  objection  raised  to  it  was  on 
a  point  of  law,  22. 

ANSWERS. 

May  be  objected  to  although  the  certificate  of  the  decree 

for  them  may  have  been  discontinued,  497. 
Reformed  as  irrelevant,  499. 
Decreed  to  be  more  full,  606. 

An  assignation  for  fuller  answers  may  be  enforced  after 
publication,  App.  662. 

APPEAL. 

The  refusal  of  a  citation  in  a  libel  for  heresy  is  good 
ground  of  appeal  to  the  Court  of  Delegates,  317. 

ARCHES  COURT. 

Has  no  jurisdiction  to  determine  on  the  allowance  to  be 

madeforthemaintenance  and  education  of  minors,  142. 

Has  no  jurisdiction  to  cite  originally,  except  in  the  cases 

specified  in  st.  23  H.  8.  c.  9.,     288.  316. 
An  appeal  to  the  Arches  Court  must  be  prosecuted  vnthin 

16  days,  288. 
Is  bound  to  receive  letters  of  request  ex  debito  jtatUiit, 
when  granted  by  a  competent  judge,  317. 

ARTICLES. 
A  clergyman  articled  against  for  refusing  to  solemnize  a 
marriage,  for  which  a  licence  had  been  gpranted, 
616.  617. 

BISHOP. 
Has  the  general  superintendance  of  the  clergy  within  his 

diocese,  171. 
Can  alone  grant  licences  to  preach,  171. 
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BARBADOES. 
Acts  of  the  Assembly  of  Barbadoes  are  of  no  force  until 

they  have  been  confirmed  by  the  king,  267. 
By   the   laws  of  Barbadoes,   negroes  beldnging  to  a 

plantation  are  gkba  adscriptitii  and  part  of  the  real 

estate,  266. 
BONA  NOTABILIA. 
Simple  contract  debts  make  bona  notabiHa  in  the  place 

where  a  person  dies,  636. 
Specialty  debts  make  bona  notabiha  at  the  place  where 

the  specialty  happens  to  be  at  the  time  of  the  death, 

536. 
BRAWLING. 
Any  person  may  promote  articles  against  a  brawler,  614. 
The  statute  does  not  allow  the  party  accused  of  brawling 

to  justify  himself  by  shewing  that  the  other  party 

was  the  aggressor,  614. 
Six  weeks  is  the  common  term  of  suspension  for  this 

offence,  514. 

CANCELLATION. 
If  a  will  is  found  cancelled  in  the  possession  of  a  deceased 
person,  it  is  to  be  presumed  that  the  act  was  done 
ammo  camellandi,  but  it  is  competent  to  a  party 
setting  up  the    will  to  rebut   the  presumption, 
633. 
CANONS 
Of  1697  cited  App.  683. 
Of  1603  cited,  172. 191.  n.  App.  683. 
CAVEAT. 
The  mere  entry  of  a  caveat  will  not  found  the  jurisdiction 
of  a  court,  634. 
CHANCELLOR 

Of  the  diocese  of  London,  has  no  jurisdiction  to  grant 
licences  to  preach  to  lecturers,  169. 
CHURCH  RATE. 
The  lessees  of  a  market  are  liable  to  pay  church  rates 
according  to  the  real  produce  of  the  tolls,  and  not 
according  to  their  rent,  151. 
Not  to  be  made  for  a  larger  sum  than  may  be  neces- 
sary for  the  repairs  of  church,  640. 
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CHURCH  SEATS. 

A  posaevsory  title  BufSoient  gioimd  for  resistuig  a  fiMuUy  ^ 
260. 

The  proper  form  of  an  intimation  in  a  citation  for  the 
issue  of  a  faculty  to  appropriate  a  chorch  seat,  354. 

Considerations  which  ought  to  influence  the  Court  in 
'  the  grant  of  a  faculty,  355. 

Faculty  granted,  356. 
CHURCH-YARD. 

The  herbage  of  the  church  yard,  and  die  loppings  of 
the  trees,  by  law  belong  to  the  incumbent,  376. 

If  a  person  is  to  be  punished  for  cutting  down  trees  in 
the  church-yard,  in  violation  of  35  Ed.  1.,  it  must 
be  at  common  law  by  indictment,  375. 
CITATION. 

A  citation  taken  out  under  false  pretences  revoked, 
529.  n. 
CLERGYMAN 

Cannot  preach  and  perform  the  office  of  lecturer  without 
a  licence  from  the  bishop,  171. 

Suspended  ab  officio  et  beneficio  for  non-residence,  App.  667. 

Suspended  ab  afficio  et  beneficio  for  drunkenness,  192. 

For  immoral  practices,  App.  565. 

May  be  prosecuted  by  any  one  for  a  neglect  of  his  cleri- 
cal duty,  516. 
CODICIL. 

A  paper  to  be  considered  as  such,  which  is  not  to  take 
effect  till  after  death,  8. 

Sealed  papers,  containing  names,  directed  to  be  delivered 
unopened  to  the  persons  to  whom  they  were  ad-* 
dressed*  opened  by  the  directions  of  the  coiurt,  tind 
pronounced  to  be  codicils,  48. 

A  codicil,  by  the  law  of  England,  is  not  destroyed  by  the 
burning  of  a  wiU,  338. 

A  codicil  is  a  part  of  a  will,  507. 

An  executor  named  in  a  codicil  has  a  right  to  propoand 
the  will  as  we)JL  as  the  codicil,  507. 
COMMISSARIES^ 

Mentioned  in  statute  23  H.  8.,  c.  13. 

Were  instituted  for  the  ease  of  the  subject  rather  than 
for  the  convenience  of  cfaancdlors  and  vieais  gene- 
ral, 15. 
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COMMISSION  OF  APPRAISEMENT. 
The  expences  of  a  commission  of  appraisement  of  the 
estate  of  an  intestate^  are  to  be  paid  after  the  just 

debts^  but  before  distribution,  270.  413. 
Often  holden  to  be  a  more  solemn  inventory,  330. 
Decreed  in  preference  to  anTinventory,  405. 
A  guinea  a-day  is  the  usual  allowance  to  a  commissioner 

of  appraisement,  502. 
Decreed  at  the  suit  of  a  residuary  legatee,  546. 

CONCLUSION 

Of  a  clause  rescinded  to  allow  the  identity  of  the  testa- 
trix to  be  pleaded,  415. 

COPY 

Of  instructions  cannot  be  pronounced  for,  338. 

Of  a  will,  can  only  be  received  if  duly  authenticated,  and 

if  clearly  shewn  that  the  original  could  not  have 

been  produced,  359. 

COSTS. 

Refused,  34.  214.  531. 

Given,  217.  505,506.  510.  523.  536. 

Not  given,  228. 240. 

A  party  condemned  in  the  costs  retardati  proce$s6s,  240. 

415. 
A  snmnomine  expemarum  given  to  stigmatise  the  conduct 

of  the  party,  who  was  in  great  poverty,  370. 

COURT  OF  CHANCERY, 

Will  direct  a  paper  to  be  referred  to  the  Court  of  Pro- 
bate to  ascertain  whether  it  be  of  a  testamentary 
character,  4. 

Will  stay  proceedings  till  the  validity  of  a  will  is  deter- 
mined in  the  Ecclesiastical  Court,  242. 

Must  determine  whether  an  antiquated  will  can  operate 
as  marriage  articles,  or  a  deed,  320. 
CREDITOR. 

Although  one  creditor  may  sue  an  executor  in  the  Court 
of  Chancery,  another  may  sue  him  in  the  Ecclesias- 
tical Court,  App.  561. 

CUSTOM. 

By  the  custom  of  London,  executors  must  instruct  the 
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CUSTOM— continued. 

apprentice  of  their  testator,  or  turn  him  over  to  one 
of  the  same  trade,  609. 

DECLARATIONS 

Of  a  deceased  person  admitted  to  proof,  35. 
DEFAMATION 

May  be  either  in  writing  or  by  parol,  105. 
DIVORCE. 

A  wife  is  not  entitled  to  a  divorce  by  reason  of  the 
cruelty  of  her  husband  if  she  is  a  woman  of  bad 
temper,  and  provokes  his  ill  usage,  1 73. 

Decreed  by  reason  of  the  adultery  of  wife,  she  having 
failed  to  prove  adultery  against  her  husband  in  bar, 
387. 

In  a  suit  for  divorce  against  the  wife  by  reason  of 
adultery,  a  previous  marriage  established  in  bar  of 
the  proceeding,  476. 

In  a  suit  for  divorce  by  reason  of  cruelty  and  adtiltery, 
after  a  reconciliation,  fresh  acts  of  cruelty  will  re- 
vive acts  of  cruelty  and  also  of  adultery,  App.  572. 
DUPLICATE. 

The  cancellation  of  one  duplicate,  is  by  law  a  cancella- 
tion of  both,  533. 

EXCOMMUNICATION. 

Contempts  which   had  arisen  from  the  inability  of  a 
husband  to  pay  alimony  and  costs,  suspended  for 
the  purpose  of  allowing  him  to  defend  himself,  264. 
EXTRAJUDICIAL  CONFESSIONS 

Cannot  be  weighed  against  answers  on  oath,  App.  585. 
EXECUTOR 

May  have  a  remedy  against  his  co-executor  at  law,  32. 

May  cite  his  co-executor  in  the  Court  of  Arches,  and 
maintain  a  suit  against  him  for  his  share  of  the  re- 
sidue, 32. 

May  be  appointed  by  implication,  94. 295. 329. 404. 403. 

An  executor  may  retract  a  renunciation  during  the  life- 
time of  a  co-executor  or  even  after  his  death,  if 
administration  with  the  will  annexed  has  not  been 
granted  to  any  other  person,  334. 
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EXECUTOR— continued. 
An  executor  by  being  named  in  acodiciU  acqaires  a 

right  to  propound  the  will,  607. 
Executors  must  maintain  the  apprentice  of  their  testator, 

if  he  leave  sufficient  assets,  509. 
A  substituted  executor  cannot  propound  a  will  till  the 

person  first  named  as  executor  has  been  cited  to 

accept  or  refuse  letters  of  administration^  658. 
Where  there  is  an  executor,  no  administration  can  be 

granted  to  any  other  person,  App.  671. 

FACULTIES. 

The  confession  of  a  husband  to  an  allegation  of  faculties 
is  to  be  taken  strongly  against  him,  593. 
FEMME  COVERT. 

Empowejed  to  make  a  will  by  marriage  articles,  App. 
565. 

Administration  granted  to  a  husband  in  right  of  his  wife 
when  she,  living  separate  from  him,  refused  to  take 
it,  that  she  might  prejudice  her  husband,  389. 

Where  the  real  interest  vests  in  the  husband,  and  the' 
wife  refuses  to  execute  a  proxy  for  the  purpose  of 
establishing  that  interest,  the  Court  will  accept  the 
proxy  of  the  husband,  and  allow  him  to  proceed 
alone  in  the  suit,  389.  487. 

A  wife  who  has  an  interest  immediately  in  herself,  cannot 
by  her  act  prejudice  her  husband,  391  n. 

A  wife  having  taken  an  administration  cannot  renounce 
it  in  opposition  to  her  husband,  391  n. 

An  administratrix  admonished  to  pay  the  wife's  distri- 
butable share  of  an  estate  to  the  husband,  on  his 
giving  a  discharge  for  the  same,  505. 

Cannot  make  a  will  unless  her  husband  assents  to  it  by 
some  act,  540  n. 

May  appoint  an  executor  if  power  is  given  her  to  do  so, 
540  and  n. 

Administration  cum  testamento  annexo  to  the  will  of  a 
married  woman  made  under  a  power  can  only  be 
granted  to  the  extent  of  that  power  to  the  person 
appointed  by  tlie  will,  and  the  husband  will  be 
entitled  to  the  general  grant  ceterarum  bonorum. 
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FEMME  COYERT— continued. 
The  question  of  a  married  woman  to  separate  prop^ty 
cannot  be  decided  by  the  Court  of  Chancery  till 
probate  of   a  will  has  been  granted  in   Doctors 
Commons,  543  i?. 

GUARDIANS. 

Testamentary  guardians  can  only  be  appointed  by  a  will 
executed  in  the  presence  of  two  witnesses,  330. 

A  guardian  to  take  administraton  cum  tesiamento  may  be 
selected  by  a  minor,  330. 

Cannot  be  assigned  to  an  infant  en  ventre  de  sa  merCy 
560. 

HANDWRITING. 

Of  the  subscribed  witnesses  to  a  will  who  were  resident 
abroad,  admitted  to  proof,  49. 

Exhibits  in  the  handwriting  of  an  alleged  testator  al- 
lowed to  be  pleaded  as  evidence  to  shew  dissimi- 
larity of  handwriting,  335. 

The  Court  has  never  established  a  paper  not  found  in  the 
deceased  person's  custody,  nor  supported  by  any 
circumstance,  upon  controverted  evidence  of  hand- 
writing, 410. 

The  handwriting  of  a  living  witness  who  was  resident  in 
an  enemy's  country^  admitted  to  proof,  520. 

IMPERFECT  PAPER 

Propounded,  270.  272. 
IMPOTENCY. 

In  suits  for  nullity  of  marriage  by  reason  of  impotency, 
unless  there  is  some  visible  defect,  the  Court  will 
not  grant  an  inspection  till  after  a  triennial  coha- 
bitation, App.  576.  App.  580.  App.  585. 
In  a  suit  for  nullity  of  marriage  by  reason  of  impotracy, 
charges  of  frigidity  and  absolute  incapacity  may 
be  pleaded  in  the  same  allegation,  App.  578. 
INCONTINENCE 

Proved   against  a  Methodist  preacher,   and  penance 
enjoined,  379. 
INFORMATION. 

An  information  in  law  granted,  592.  595. 


INSTRUCTIONS 
Entitled  to  pi'pfaate,  116. 131.  1^.  334. 
tf  ot  neeeMftry  where  a  tastator  is  in  his  senseB,  and  the 

wiii  has  bean  read  over  to,  and  approyed  of  by  him, 

189.310. 
Cflfiies  of  instmetiona  have  never  been  entitled  to  pro« 

bate,  338. 
INTEREST. 
A  faenon  eannot  propound  a  will  in  whioh  he  has  no  in* 

teresty  2. 
Of  a  wife  to  administer  to  her  husband's  eflbcts,  esta* 

blished,  45,  46. 
In  an  interest  cause,  it  is  not  neoessafy  to  prove  die  fiict 

of  the  marriage  of  the  common  aQcestor,  86.  269. 
In  a  pedigiee  oanse  established,  ISO*  163. 
An  objection  to  an  interest,  may  he  taken  at  any  stage 

in  a  cause,  263. 
Inan^nteresicause,  aparty  who  has  given  in  anadmissible 

allegation  is  entitled  to  a  tonstat  of  the  effects,  406. 
INTESTACY. 

Ifephevs  and  nieoes  never  taken  by  representation,  ex- 
cept when  they  concur  with  a  brodier  at  sister  of 

the  intestate,  63. 
In  matters  of  distribution  and  snccession  to  personal 

estates,  the  degrees  of  relationship  are  to  be  com- 
puted acQording  to  the  Civil,  and  z>ot  accoTding  to 

the  Canon  law,  421. 
In  a  case  of  intestacy,  the  parties  entitled  in  distribution 

oinnothe  caUedupon  to  give  security  to  repay  their 

proportions  in  the  event  of  a  vrill  being  fiiund,  666. 
INVENTORY. 
A  creditor  has  a  right  to  call  for  an  inventory,  but  no 

right  to  exaa^ine  the  partionburs  of  an  account,  1. 
Refused  to  a  legatee,  in  a  case  whfiae  the  administratrix 

in  her  answers  had  admitted  assets,  103. 
And  account,  must  be  exhibited  by  an  administrator 

pendaUeUte,  134. 
After  letteia  of  administratioB  bave  beoi  granted^  the  value 

of  an  estate  ought  to  appear  from  the  inventory,  246. 
The  Court  will  judge  from  the  inventory,  whether  mone 

ample  security  is  naeessary,  246. 
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INVENTORY-^on/wtied. 

Mast  be  exhibited  by  an  administrator,  262. 

The  non-delivery  of  an  inventory  may  be  assigned  by  a 
creditor  as  a  breach  of  an  administration  bond, 
252  n. 

It  is  not  competent  to  a  creditor  to  call  for  an  inventory 
in  the  Prerc^tive  Court,  who  is  ostensibly  suing  in 
Chancery  by  a  bill  of  discovery,  269. 

Objections  to  an  inventory  must  be  specified  in  an  aUe* 
gation,  561. 

Decreed,  478. 

Farther  inventory  directed,  272.  333. 

Refused  to  a  proctor  offering  to  pay  the  legacy  im- 
mediately, 321. 

The  mere  giving  in  an  inventory,  does  not  entitle  a  party 
to  be  dismissed,  the  inventory  must  be  accepted 
and  allowed  to  be  complete,  333. 

The  Court  will  decree  an  inventory,  and  account,  if  there 
is  the  appearance  of  a  debt,  346. 

Refused  to  the  widow  of  a  legatee  in  a  case  where  it 
was  clear  that  the  deceased  had  l^fb  no  effects,  357. 

A  contingent  interest  in  the  residue  entitles  a  person  to 
call  for  an  inventory,  400. 

In  a  case  of  minors  the  Court  will  decree  an  inventory 
ex  officio,  401. 

Cannot  be  required  of  a  personal  estate  situated  in 
Germany,  654. 
INVOCATION. 

An  application  for  the  invocation  of  proceedings  in  an- 
other cause  rejected,  96. 

JERSEY. 

The  treasurer  of  the  navy  will  not  pay  the  arrears  of  a 
mariner's  Wages  on  the  probate  of  a  will  granted 
at  Jersey,  261. 

^  The  magistrates  of  Jersey  hold  that  the  inhabitants  of 
that  island  are  liable  to  be  cited  by  no  other  ordi- 
nary but  the  Bishop  of  Winchester,  261. 

LEGACY. 
Decreed,  but  without  interest,  143*  290. 
Pronounced  for,  174. 


LEQACY^cantmued. 

Where  a  legacy  is  bequeathed  in  gross,  it  .is  not  neces- 
sary to  ptead  the  specific  fund  out  of  which  it  is  to 
be  paid,  312. 

Where  a  will  is  proved  in  the  Prerogative  Court,  a. suit 
for  a  legacy  must  be  brought  in  the  Court  of  Arches, 
and  not  in  the  Consistory,  App.  677. 

A  legatee  is  not  barred,  by  renouncing  as  administrator 
with  the  will  annexed,  from  contesting  the  validity 
of  that  will,  242. 

Nor  by  accepting  a  legacy,  242. 

In  a  legacy  suit,  when  issue  has  been  joined,  the  tender 
of  payment  of  the  legacy,  unless  accompanied  by 
the  payment  of  the  costs,  is  not  suflGicient,  523. 
LETTER. 

A  letter  of  a  testamentary  character  entitled  to  probate, 
in  preference  to  a  will  of  a  prior  date,  108. 
LETTERS  OF  REQUEST 

.  Sent  to  Scotland  to  cite  parties  to  appear  in  the  Prero- 
gative Court,  instead  of  citing  them  by  processes 
on  the  Royal  Exchange,  139. 

The  magistrates  of  Jersey  refuse  to  execute  letters  of 
request  to  the  Prerogative  Court,  261. 
.    .Joint  letters  of  request  from  the  Chancellor  of  London 
and  the  Commissary  of  Buckinghamshire  accepted 
quatenui,  266. 

Joint  letters  of  request  held  to  be  valid,  318, 319. 
LIBEL. 

In  the  debate  on  the  admissibility  of  a  libel,  the  Court 
can  take  notice  of  no  facts  that  are  not  expressly 
mentioned  or  referred  to  in  the  plea,  660. 
LINCOLN. 

The  diocese  of  Lincoln  has  six  Archdeaconries,  each  of 
which  has  its  own  Coifmiissary,  8. 

The  Chancellor  of  Lincoln  cannot  exercise  jurisdiction 
within  the  jurisdiction  of  the 'Archdeacon  and  Com- 
missary of  Buckingham,  16. 
LONDON. 

The  Chancellor  of  the  diocese  of  London  has  jurisdic- 
tion to  cite  a  party  in  durance  in  the  Fleet  prison, 
whose  domicil  was  within  the  limits  of  another 
iocese,   318,  319. 
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MARRIAGE. 
MtrHttges  were  foim^ly  p^tctriaeA  hi  a  pm%  mkny 

houses  within  the  liberty  of  thd  Fle^t,  548. 
A  Fleet  marriage  established,  45. 
Hdd  svffieiently  jitored  by  owtifaig  and  t^\^WiJ^i  46. 

86.  867. 
Cohabitation  ct^ates  a  preitimptioii  of  tnaitiag^,  but  is 

not  Bufflcient  to  «et  aild^  an  Ii4t«al  fact  of  ihar- 

rii^e,  286« 
In  marriage  suits,  if  the  wife  bai  \k  s^parAtii  )[>fOperty.of 

her  own^  she  is  liable  t6  tbi  p&yiattnt  of  hdr  own 

edstdi  02  afid  n.  93  it. 
A  wife  cut  only  ptead  sntch  finetb  in  bw  to  hor  living 

with  her  husband,  M  Wo^ld  ^tltlft  hKr  to  ft  divorce, 

118. 
And  thb  binh  of  ft  child,  is  a  ptesttttpiiv^  t^to^attoH  of 

a  Will,  209.  213. 
Suit  for  jactitation  of,  318. 
Sanity  of  a  husband  at  the  tidie  of  hiil  ttiatfiage  (^iJled 

in  question,  383. 
A  license  is  a  legal  authority  for  inarriage^  and  ft  minister 

ia  guilty  of  a  breiEch  of  duly  who  rafulMI  lo  ttkftrry 

pursuant  to  ft  propeir  lieifeni^  ftdtn  his  Oldi&ftty,  617. 

If  thet«  be  a  suspicion  that  a  lioanoe  for  tUMiftge  has 

^  been  (toproperly  obtaiii^i  th«  ttidiftM-  ttlfty  delay 

the  marriage  for  the  purpose  of  iliqairy>  417. 
A  mbk  is  itdpabl^  of  mafriago  lit  fourt^A,  ft  (MiMto  at 

twelve,  years  of  age,  531. 
MISNOMER, 
In  criminal  sutta,  ii  fatal  to  the  pnis«i^utiohi,  618. 
In  th^  Prelrogative  Court)  the  citation  of  ft  peM>n  by  a 

wrong  Christian  name,  so  long  as  there  is  110  doubt 

as  to  the  identity  of  the  pftfty^  #ill  tm  vitiate  the 

process,  619. 

OROAN. 

An  application  for  a  feculty  to  ^Hwt  an  orgftft  iti  a  pa- 
rish, refused,  228. 

PARAPHERNALIA. 
A  wife  deeHsed  to  tttain  the  paraphetwtk  in  h«r  posses- 

.sion,  695. 
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PARISH  CLERK. 
A  deputy  pAtish  clerk  iHay  act  withoat  lictode  from  the 
ordinary)  App.  687. 
PENANCE 

EDJoined  for  incontinence,  380. 
PLEADING. 
Oti  question^  of  sanity,  it  \9tA  the  andient  and  ia  the  beat- 
approved  practice  that  under  geherlil  pleadings  the 
witnesses  must  set  forth  particular  facts  and  eM- 
pressions  to  leihew  insanity,  417. 

PREROGATIVE  COURT 

Has  no  jurisdiction  to  order  a  bond  to  be  brought  before 
it  which  is  not  asserted  to  be  testamentary,  18. 

Is  governed,  in  testamentary  cases,  by  the  civil  law>  63. 

Has,  by  law,  a  right  to  appoint  gualtlians  for  a  peiaonal 
estate,  as  well  as  the  Court  of  Chancery,  136. 

Has  no  jurisdiction  to  ei^rce  the  payment  of  a  debt^  176. 

Has  no  jurisdiction  to  compel  portions  to  be  allotted, 
and  distribution  made,  of  a  customary  estate  de- 
vised by  will  in  the  city  of  London,  299. 

Has  no  jurisdiction  to  take  cognizance  of  the  sttitUte  of 
limitations,  34ft. 

Derives  no  jurisdiction  from  the  mete  entry  of  a  c&lrtet, 
635. 

Has  no  jurisdiction  over  a  foieign  estate^  and  eamiot  re- 
quire a  constat  thereof,  664, 566  n. 

Has  sole  jurisdiction  to  decide  what  is  the  will  ot  ft  de- 
ceased person,  541  and  643  n. 

Cannot  assign  a  guardian  to  an  infant  en  verdre  M  mere, 
560. 

PRESUMPTION  OF  LAW 
Is  against  any  testamentary  paper  which,  upon  the  fluse 
of  it,  purports  to  have  been  intended  to  be  more 
complete  than  it  actually  is^  22  and  it. 
Is,  that  a  will  found  cancelled  in  the  custody  of  the  da- 
ceased,  has  been  cancelled  by  him,  633. 

PROCTOR. 
A  proctor  in  Doeten  OonunoiMi  is  not  oUigM  to  answer 
to  the  seal  of  a  feieign  courts  or  the  eubacription  of 
a  foreign  notary,  666. 
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QUERELA  NULLITATIS 

Can. only  be  brought  in  the  Arches  Court  when  the  ju- 
risdiction has  been  founded  by  an  appeal,  289. 

REGISTRAR. 
The  registrar  of  an  inferior  court  admonished  to  transmit 
the  original  minutes  of  a  cause,  on  oath,  to  the 
Court  of  Arches,  97. 
RESIDUE. 
The  words  '^  rest  and  residue"  include  the  whole  per- 
sonal estate,  272. 

STATUTE  OF  FRAUDS 

Does  not  extend  to  implied  revocations,  494. 

Does  not  extend  to  the  Plantations,  495. 
STATUTES  CITED. 

23  H.  8.    13,  14, 15.  287.  314.  316. 

1  Eliz.     13.  16. 

6  &  6  Ed.  6.    18, 19.  614. 

31  Ed.  3.    61.296. 

21H.  8.C.  6.    51.295,296.414.660. 

22  &  23  Car.  2.  c.  10.    51,  52. 414. 

W.  3.    89.98.274.324.244. 

13  &  14  Car.  2.    168.  176. 

13  Eliz.  c.  20.    120,191. 

MEliz.  c.  11.     190. 

ISEliz.  c.  11.     190. 

12  Car.  2.    330.645. 

36  Ed.  1.    375. 

1  Jac.  2.  c.  19.  8.  6.    388  and  n. 

TERRIER. 

A  terrier  may  be  pleaded  in  an  all^ation  in  a  tithe 
cause,  App.  691. 
TITHES. 

The  parson  has  a  right  to  carry  his  tithes  by  the  vsoal 

way,  18. 
A  lessee  barred  from  recovering  tithes  by  his  lease  hav- 
ing been  forfeited  on  account  of  the  non-icndenoe 
of  the  lessor,  121. 
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WILL. 

A  person  cannot  propound  a  will  in  which  he  has  no 

interest  either  as  executor  or  legatee^  2. 
Established,  which  the  testator  had  been  prevented  by 

duress  from  executing,  30. 
Established  on  proof,  147.  189.  210.  486.  490. 
Which  had  been  cancelled,  held  to  be  revived,  84. 
The  equity  of  Stat,  of  W.  3.  cannot  be  extended  beyond 

the  wills  of  mariners,  89.  101.  324.  344. 
Though  regularly  executed,  may  be  revoked  by  a  letter 

of  a  later  date,  107. 
Valid,  if  the  deceased  be  prevented  by  death  from  the 

due  execution  of  it,  114.  116.  131.  148.  368. 
The  latter  of  two  wills  established,  160.  321. 421. 
Established,  though  a  commission  de  lunatico  inquirendo 

had  held  the  testatrix  incapable  from  a  period  an- 
tecedent to  the  date  of  the  will,  189. 
Presumptively  revoked  by  marriage,  and  birth  of  issue, 

209.  213  and  n. 
Once  revoked  will  not  revive,  unless  by  republication  or 

some  act  tantamount  to  republication,  213.  494. 
Regularly  executed,  is  not  revoked  by  an  unexecuted 

schedule,  216.368. 
Or  by  an  incomplete  will,  365. 

Pronounced  against  for  want  of  adequate  capacity,  240. 
Probate  of  a  will  refused,  while  there  was  a  question  at  ^ 

issue  respecting  the  validity  of  a  codicil,  248. 
Two  wills  cannot  be  set  up  in  the  same  cause,  260« 
Cannot  be  set  up  by  a  legatee  after  it  has  been  litigated 

between  an  executor  and  the  next  of  kin,  260. 
A  question  raised  as  to  the  identity  of  a  will,  263. 
Cannot  be  set  aside  by  the  Court  of  Chancery,  263. 
Will  of  a  mariner  established,  on  proof  that  it  was  not 

made  to  secure  a  debt,  274. 
Will  made  to  secure  a  debt  entitled  to  probate,  though 

the  testator  styled  himself  a  mariner,  it  being  only 

an  actual  mariner  who  is  entitled  to  the  benefit  of 

the  statute  of  W.  3.    324. 
When  a  person  has  declared  that  a  will  has  not  been 

executed  agreeably  to  his  mind,  and  said  he  would 

not  execute  it,  no  part  of  that  will  can  be  entitled 

to  probate,  409. 
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WILL — continued. 

A  male  mmy  make  his  will  at  fourteea^  a  female  at 
twelve,  631. 

The  will  of  a  minor  of  aixteen,  made  in  favour  of  his 
guardian  and  schoolmaBter,  substantiated  by  evi- 
dence, 53  L 

Will  nuncupative  not  established,  688. 

By  the  jus  gentium,  one  witness  to  a  will  is  sufficient, 
App.  696. 

Of  a  Uind  person  may  be  established,  on  the  evidence 
of  one  witness,  aided  by  adminicular  evidence,  696» 
WITNESS. 

A  person  cannot  be  examined  as  a  witness  who  has  been 
a  party  to  a  suit,  49. 

Greater  reliance  is  to  be  had  on  a  witness  upon  his  oath 
than  to  his  yerbal  extra-judicial  declaration,  120. 

An  application  to  examine  witnesses  de  bene  esse,  re- 
jected, 160. 

Incompetent,  by  reason  of  interest,  261. 

A  next  of  kin,  who,  having  been  cited  to  see  a  will  pro- 
pounded, had  appeared,  and  declared  that  he  did 
not  oppose  it,  may  be  dismissed  from  the  suit  for 
the  purpose  of  being  examined  as  a  witness  in  the 
cause,  382. 

A  co-plaintiff  cannot  be  examined  cui  a  witness  in  a 
eaupse,  381  n. 

But  a  defendant  may  be  examined  as  a  witness,  381 ». 

A  iuutte  may  be  delayed  till  the  return  of  a  material  wit- 
I,  398. 
I,  against  whose  general  characters  there  is  no 
exception,  are  not  to  be  rejected  on  coqeotuies  and 
au8pici(»is,  474. 

A  sttbscribing  witness  to  a  will,  who,  on  his  examination, 
contradicts  his  own  act  of  attestation,  may  be  good 
to  support  another  subscribing  witness  on  points  on 
which  their  depositions  agree,  638. 

finoneonsly  examined  wo&  voce  in  ui  ecclesiastical  court, 
App*  669. 
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